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HOPMATHBHO-IIPABOBI OCHOBI ®YHKIIIOHYBAHH AUPXIBI-'I'OT CJIY KB
Y KPAIHAX €BPOIIEMCBROI'0 COI03Y (PPAHIIII, ITBEMITAPII, BEJDBI'TI)

AxryansHicTs mpoOgemMu. ApxiBHa ramysb BuU-
KOHYE B Jep:KaBi agMiHiCTpaTUBHY (PYHKIIi0, TOMY
BOHA He MOKe o0xoxuTucsa 0e3 BiAOBiIHOTO HOP-
MAaTUBHOTO 3a0e3IleueHHsd, a BiIHOCUHM, IO BUHU-
KAalOTh 3 IPUBOJY AOCTYIY M0 apXiBHOI iH(opmaIrii,
moTpebyIoTh BAOCKOHAJIEHHS IIPABOBOTO DEryJIIOBa-
HHd. J[J1g 1h0oro moTPiOHO JOCKOHAJEe BUBUEHHS CBi-
TOBOTO JOCBiZy IMOZI0 HOPMATHBHOTO PETyJIOBAHHSA
(yHKIioHyBaHHSA apxiBHOI cay:x0u. Harionambui
apxiBHi cary:x0u Kpain €spomneiicbkoro Coosy 6epyTh
aKTUBHY Y4acTh B HAYKOBUX JOCJiIKeHHAX 3i CTBO-
PeHHS METOAWUYHUX PEeKOMEHAIil II0 YIPaBIiHHIO
TeXHOTPOHHUMHU NOoKyMeHTamu. OCHOBHE 3aBIaHHSA
«apXiBHOTO IIpaBa» IOJATAE Y BUBUEHHI MiKHADPOJI-
HOT'O IOCBiY [JIsI ONTUMi3aIlii cucTeMu HOPM B TasTysi
apxiBHoi crrpaBu i BUpoOJIeHH] 3araabHUX IPUHITUIIIB
«apxiBHOrO TmpaBa». Hayka i mpakTmka apxiBHOTO
mpaBa HaOyBae Bce OinbIl iHTErpaJbHOTO Xapak-
Tepy, BOMpawuM pisHOrasys3eBi JOCATHEHHS, i cTae
IIOBHOIIIHHOI0 HAYKOBOIO JWCIUILIIHOIO B CHCTEMi
AK TYMaHITapHOTO 3HAHHSA 3arajioM, Tak i puamy-
HOTO 30KpeMa. YTiM, IIfe JaJeki BiJ ocTaTouHUX pi-
IIIeHb IIPaBOBi MPo0IeMy MepPeMillieHNX KyJIbTYPHUX
00’€KTiB, peCTUTYIill, BAACHOCTi HA JOKYMEHT i ffoTo
ingopmaiiiro, TuM OiMbII Hemepems0auyBaHOI MOKeE
BUSIBUTHCS IIPABO3aCTOCOBHA COIliaIbHA MPAKTUKA.

Iadopmariiina mifAapHICTE OYAB-IKOI IUBiTi30-
BaHOI KpaiHW ONMPAEThCA HE TIMHKU Ha MepefoBUil
JOCBiJ iHITIMX NMep:KaB, ajie I ypaxoBye BJIACHI HaIli-
oHanbHi inTepecu. CTpiMKi smMiHu B apxiBHil ramysi
BimoOpaskaioTh BCTYI KpaiH €Bpomu 3 Kimma XX cr.
JI0 BUCOKOTEXHOJIOTiYHOTr0 iH(pOPMAaIifHOTO CYCIIiIb-
CTBa i TOPOMKYIOTh HOBI IigXO0mu IIOAO ITPABOBOTO
peryJaoBaHHS opramisamii yopaBiainms, 30epirannd,
mepefaui Ta BUKOPUCTAHHS apXiBHUX BimomocTel
B yMoBax Iudposisaiii riobanbHOTO iH(OpPMAITiii-
HO-KOMYHiKaI[iZHOTI'0 IIPOCTOPY.

Bussiennsa posbiskHocTelr MiK HOpMaMM IIPaBo-
BUX aKTiB, TEOPi€I0 i MPAKTUKOI apXiBO3HABCTBA HA
BiZITIOBiIHOMY eTalli PO3BUTKY CYCIIiJIbCTBA i JepiKa-
BUM HAJA€ MOKJIMBICTH BHUPOOUTH Ai€BHUH MexXaHi3M
MOJI0JIaHHA KPU3H.

© M. JI. Topimusa, 2020

BaxauBumu 114 TOPiBHAJBHOTO CITiBCTABJIEHHSA
V 3HalIeHHI ONTUMAJILHOTO PillleHHs € TeBHi cyuacHi
(haxoBi mociim:KeHHA 3 apXiBHO-IIPABOBOI MMpobJeMa-
THUKK Ha IocTpagaHchbkomy mpoctopi. Tak, T. Bou-
KoBa, A. [opo:xkuH, A. Bespyko, O. Bykpeesa,
A. Kpsauko, 0. OxekciiioBa, B. IllubaeB 3ocepemuiu-
¢s Ha mOrauOJIeHH] iCTOPUKO-IPaBOBOi IIOIIMHY ap-
XiBo3HABYOI HayKoBOi nymKu [1; 2 ; 4]. A. PemeroBa
OIMCYy€e OpraHisariio apxiBHOi cmpaBu y €Bporomicii
[10]. ¥V muceprarmii O. Pubauka, cnupaiounch Ha JOCBij
eBpomeiicbkux Kpain ta CIIIA, Kamagu, Ascrparii,
Ispaimio i Amownii, poskpuro crpaterii GpopmMyBaHHS
MiXKHApPOJHUX IU(POBUX IHTEIPOBAHUX PECYPCiB JO-
KymerTasnbHOI cnaamwauy [11]. O. CuHeoKuit poskpu-
Ba€ KOMYHIKaIiiHO-IIPABOBi 0COOJIMBOCTi 30epiraHus
(h)OHOJIOKYMEHTIB IIepeBaKHO 3 IMO3UIIil TEXHOTPOHHOI
apxiBictTuku [12]. Pasom i3 TM mOTPi6HO KOHCTATY-
BaTH, 110 Ha 16l Uac ysaraJbHeHUX HAYKOBUX IIPallb,
MIPUCBSIYEHUX TEOPil apXiBHOrO mpaBa Ta CBiTOBIi ic-
Topii apXiBHOTO 3aKOHOABCTBA, HE CTBOPEHO.

IIpengmer mnyoOmikamii — HOPMATWBHO-IIPABOBI
OCHOBM (DYHKI[IOHYBaHHS apXiBHMX CJIy:KO Kpain
€spomneiicbkoro Coosy.

Meroro cTaTTi € KOMIApaTWBHE BHBUEHHS CBi-
TOBOTO JOCBify IIfOJ0 IPaBOBOi periameHTariiii soe-
piraHHSA TOKYMEHTIB Ha NPUKJAAI apXiBHUX CIYKO
®pannii, [lsetimapii Ta Beasrii.

MeTtomooriuna ocuHoBa gocaimskenns. [l1a 3’ acy-
BaHHS BUPIIIAJbHUX 3a7a4 JOCTiIKEHHS 3aCTOCYE-
MO KOMIIaPaTUBHUI MeTO/] Ta BUCHOBOK 34 aHAJIOTIEI0
(11e 3acTOCOBYBAJIOCS IEpPenyciM i3 BIOPAAKYBAHHS
nokyMeHTiB). IlopiBHSIBHO-IPABOBUI METOJ Bifi-
I'paB KOPHUCHY AOIOMiKHY pOJIb, IIOTJIHUOJIOIYN Ta
POSIINPIOIOYN HAYKOBUU IPABOBUM CBITOIJIAL 3aB-
OAKY TMISHAHHIO CIOPiAHEHWX YW IMOAiOHUX SBUII
y 3apyOiKHUX apxiBHUX 3aKjagax i pougax. 3aBas-
K¥ METOJY CHCTeMHOTI'0 aHAIi3Y BCeOiuHO HOoCTimHeHo
TIPAaBOBUI CKJIAAHUK 3a0e3leueHHs 0e3IeKu IUPKY-
nanii apxiBaoi iH(opmartii y mudpoBoMy mpocTopi.

HopMmaTuBay Ta eMIipuYHy OCHOBY JOCJIiIKEHHSA
CTAHOBJIATDH 3apy0isKHI Ta MiKHAPOAHI HOPMATHUBHO-
TpaBoBi akTM B apxiBHiM cdepi, cymoBi pimenus
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Ta HaKasW, BiIOMYi AOKYMEHTH 3 MHUTaHb apxiBHOL
JIiAJBHOCTI Ta CYMiKHUX acleKTiB.

Omxe, TOUHEMO 3 aHANi3y (PAHIY3BKOTO 3aKO-
HOJIaBCTBA IIPO apXiBu Ta apxiBHy cmpaBy. ¥ 1921 p.
BUUNLIN «3arajbHi mpaBmja pPoOOTH JemapTaMeHT-
CHKUX apxiBiB» 3 TepMiHaMu 30epiraHHA i IepesiKom
JOKYMEHTIiB, IO MiJIATAI0OTh SHUINEHHI0, AKi 3 TUX
IIip OHOBJIIOIOTE pa3d y b pokis. CIMCOK MKepes KOMII-
JIEKTYBaHHSA JAep:KapXiBiB OyB 3aKOHOJABUO POBIIHU-
penwuit. 3akoH Bix 14 Gepesra 1925 p. n03BoMB HO-
TapiycaMm JelOHyBaTH [0 Jep:KaBHUX apXiBiB aKTH,
o Oyau cTBOpeHi moHax 125 pokis Tomy. 3aKoHOM
«IIpo 0608’ a3K0BuMit mpuMipHUK» (1925) 10 apxiBHUX
JOKYMeHTiB Oyau BKJIIoueHi (ororpadii (dpoTomoxy-
MeHTH), a B 1938 p. — 3ByKosanucu (poHOJOKYMEHTH).
Tomi & mua s0epiramms 3ByKosamuciB OyJ0 cTBOpe-
o Harionamsny 6iomiorexky. ¥ 1926 p. komyHaNbHL
apxiBu @panmii orpumann HOBi «IIpaBmia poboTm»
3 HOMEHKJIATYPOIO BUIiB JOKYMEHTIiB, IO MiJIATAI0Th
3HUINEHHIO, Ta TepMiHaMu ix 30epirannsa. Hosoro Oy.a
Il HOpMa PO Jemo3uTapHe 30epiranHd: AKIINO0 KOMYHA
(Mepis) moramo abaja mMpo apxiBu, TO 3a 3aKOHOM Bij
29 kBiTHa 1924 p. mpedeKT MaB IPaBO AEMOHYBATH
JOKYMEHTH [0 JenapTaMeHTChbKOro apxiBy. Ilekper
Big 21 mumua 1936 p. «IIpo KoHTpOAL HAX apxiBamMu
Bi/[OMCTB» CTaB OCHOBOIO HAYKOBO-T€XHIUHOTO KOHTP-
OJII0 YPAMOBIIIB HAJ MOTOUYHUMU MYOJTiYHUMU apxiBa-
mu. BigTozi no Bciit ®@panii peryadapHa sgada A0Ky-
MEHTIB [0 apXiBiB cTasa 000B’I3K0BO0 IIPOIEAYPOIO,
a JOKYMEHTH JiepKaBHUX YCTAHOB 3HUIITYBAJIUCS Ti/lb-
KU TicJid Bi3yBaHHS KEePiBHUKOM JepKapxiBy «AKTYy
IIPO BUAiJIEHHS JOKYMEHTIB J0 3HUIIeHHS». 3 1937 p.
TOTYBaJIMCA «3arajbHi mMpaBmia pobOTH apXiBiB Me-
OUYHUX YCTAHOB». 3a3HAUEHUN HOPMATUBHUM OKY-
MeHT 6yJio 3aTBepa:KeHo Jautte y 1944 p. Ilexper Bix
17 yepBHa 1938 p. «IIpo mam’aTHUKYT icTopii» OyB 3a-
CTOCOBaHMUI 0 MpUBaTHUX apxiBiB. [JokymeHTH, 1110
MaJI CYCILJIBHUN iHTepec, BHOCHJIN IO TOJATKOBUX
a00 OCHOBHUX CIIMCKiB maM’ATHUKIB icTopii ®pamirii
HaBiTh IpoTH BOJI ixHiX BracHuKiB. Kogudikamisa ap-
xiBHOrO 3aKoHOmaBcTBa 1936-1938 pp. ToprHynaca
i IpaBMJI IOCTYIY: 3arajbHUI TepMiH Ta€MHOCTI cTa-
HoBUB 50 pokiB. ¥ 1945-1950 pp. Oysu Bumani nexpe-
T i TUPKYJIAPH IIPO OIIKC JOKYMEHTIB, 1110 i JIATaI0Th
30epiraHHio, HOTapiaJbHi apxiBu, KOMILIEKTYBaHHI,
BJIOCKOHAJIEH] cxeMu KJacu(dikalrii Ta mepeysiku A0Ky-
MEHTIB JlellapTaMeHTChKUX apXiBiB.

Y nmpyri#t momoBuHi XX cT. (DpaHIy3bKe apXiBHE
3aKOHOJJABCTBO BJAJOCS CYTTEBO Komum(iKyBaTH Ta
MogepHisyBatu. «3akoH A. Mamxbpo» (1968) mosso-
JIVB CIIAAKOEMIISAM HOKYMEHTIB «BHCOKOI XYI0KHBOI
Ta iCTOPUYHOI IIHHOCTi» IepemaBaTu ixX 10 Aep:KaB-
HUX apXiBiB 3a PaXyHOK CILJIATH HOZATKiB. ¥ 3ako-
Hax «IIpo indopmaruky Ta Bomi» (1978) Ta «Ilpo mo-
CTYII I0 YIIPaBIiHCHKUX TOKYMEHTIB Ta IIPO apXiBuW»
(1979), a Takoxk y meKpeTax Jo HUX 3aKPillJIeHOo CIIpo-
O kKomm(ikalii HACKPiBHMX HOPM IPO IaM’ ATKU
icropii, mysei, 6i0mioTeku Ta apxiBu.

®paHNysbKuil apxiBHUE BaKoH Big 3 ciumsa
1979 p., AKUH TOCUTH TOBrO TOTYBaBCH, JOCI 3aciy-
JKeHO BBA/KAIOTh HAMKPAIIIMM Y CBiTi. 3 IIbOT0 HOpMA-
THBHO-IIPABOBOT'O JsKepeJia icHye 6araTo 3amo3nyeHb
(maBith minux posminis). licTs #oro rias i 35 cra-
Tell cnupajucd Ha HACTyIIHe BU3HAUEeHHA apXiBiB:
«CyKymHiCTh TOKYMEHTiB, aKi 0 He Oysu ixHA (op-
Ma, MaTepiaJbHUE HOCIH i JaTa cTBOpeHH, 3i6paHnx
B IIporieci aisabHOCTi a00 BUKOHAHHSA CBOIX (DYHKITIH
(hismuHO0 200 IPUANIHOIO 0C000I0, aAMiHiCTpaIieI0
a00 IpHBATHOIO OpraHiszaiieio». BimHeceHHS OOKY-
MEHTIB [0 apXiBHMX He3aJIeKHO Bifl JaTH CTBOPEH-
Hd ampiopi BKJIOUAJO AK Jep:KaBHi, TaK i mpuBaTHi
apxiBu, 00 HAIliOHAJIHHOTO HAA0aHHA. BigHecenHs
Io maM’ aToK icTopii mpmBaTHUX (GOHIIB 3aXUIMAJTIO
ix Big posmpobieHHA i mpogaKy 3a KopaoH. Panime
Mailixke M0 ycix apxXiBHMX JOKYMEHTIB eMIipuuHO
(6e3 HOPMATWBHOTO B3aKPiIJIEHHS) 3aCTOCOBYBABCS
30-piunmii 3arasbHUil TepMiH cexkperHocTi. Temep
3aKOH 3akpimuB 60-piuHumil TepMmiH, 1m0 3axuIIaB
IepKaBHY TAeMHUIIO y cdepi o00poHHW i Oe3meru
i TaeMHWUITIO IPUBATHOTO JKUTTH, a 100-miTHiN TepMin
3axXMITaB 3i0paHy B X0/Ii CyIOBUX PO3CJIiTyBaHb i cTa-
TUCTUYHUX ONUTYBaHbL iH(opMaliio, a Takoxk 6asum
naHux 3 mepcoHandprHuMU nanuMu. OcoboBi cmpaBu,
0 BimoOpaskaioTh Kap’epy i MallHOBWI cTaH, 3ace-
KpeuyBasucsa Ha 120 pokis. Paszom i3 mum 6ystu cmpo-
IIeHi Ipoteypy po3ceKkpeuyBanus [8].

Yei xomudirariiini poboTm 3aBepiimiacs 3a-
TBepA:KeHHAM 1 BumamHaMm «Kogexcy Hamiomams-
moro Hagbauua» (2004). Cr. L. 211-1 KHH Busnauae
apXiBu AK «CYKYIHICTH TOKYMEHTiB, B TOMY YMCJIi
i maHux, cTBOPeHNX (PisuUHOI0 a00 IPUIUUHOIO OCO-
6oro mpuBaTHOTO a60 MyOJIiuHOTO IIpaBa B XO[i #oro
IiSIBHOCTI, He3aJIeKHO BiJl 1aTU IXHHOTO CTBOPEHHS,
(dopmu, HOcia Ta Mmicia ix s30epiraHHI» (pemariis
2017 p.) ¥V mopiBuauHi i3 sakomom (1979) y HOBiii pe-
maxmii KHH moHATTS «apxiBu» CTAIO0 MEHII YiTKUM
(amKe «TOKYMEHTH» i «JaHi» € pisHUMU (peHOMEHa-
MM), TOCUJIUINCSI <«aBTOHOMii», BBEJEHO ITOHATTS
«HayKOBO-TeXHIUHNIN KOHTpoJb» MikBimomuoi ap-
xiBHOI cay:xbu Ppanmii 3a mKepesaMu KOMILIEK-
TYBaHHA Ta «yMOBaMHU Oprasisaiii, KOMILIEKTY-
BaHHS, eKCIePTU3H LIHHOCTi, a TAK0K 00p0obK M1, CHC-
TeMaTu3allii, 30epiraHHsa i BUKOPUCTAHHA apXiBiB»
(cr. 212-3 KHH).

CyuacHe apxiBHe 3akoHOZaBcTBO ®paHii Bigpis-
HAIOTHb eKJEeKTHUYHICTh, iCTOPHMUHICTh Ta HAABHICTH
HackpisHux HopM. DpaHIys3bKi apxiBu B3axuIleHi
HOpPMaMH{ IWBiJBHOTO, KPUMiHAJIHHOTO Ta aaMiHi-
CTpPaTUBHOTO IpaBa. BigBisyBaui unTanipHUX 3aIiB,
CIiBpOOITHUKY AE€PIKYCTAHOB i apXiBiB MOMKYTb OyTH
omrpadoBaHi 3a HABMUCHE 3HUIIIEHHA apXiBHUX [0-
KyMeHTiB. Ba:xiuBa HOpMa Mpo HEBiAUyKyBaHICTH
nep:xaBHUX apxisiB (ct. L. 212-1 KHH) o3nauae, 1mo
II0 HUX B Pasi KpamisKKu, He3aKOHHOT'O IPOJAKY, 30e-
piramma y mpuBaTHUX 0¢i0 a60 3a Me:KaMu KpaiHu Tep-
MiH JaBHOCTI He 3acTOCOBYEThCA. CaMe HA ITI0 HOPMY
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cuupasacsa pecruryiia @panmii goxkymentis 3 Oco-
oauBoro apxiBy (1938). Ile morke OyTH TPUKJIAZOM
icropmuHoCTi apxiBHOTO 3aKoHOAaBCTBA DpanIIii.

Henentpanisamia 1982 p. moBHicTio mepemana
JelapTaMeHTChbKi apXiBu Ha 6ajlaHC JAemapTaMeHTiB.
Yrim 6yJ1o 30epe:keH0 HaYKOBO-TeXHIUHNH KOHTPOJIb
apxiBHOI cay:0u (IpaBO IpPU3HAUEHHA HAYKOBOTO
MepCoHANY, 1HCIEKIIWHWX IepeBipOK IOAO0 BUKO-
HaHHA OUPKYJAApiB). Ilpummnun tepmropiambHOCTL
J03BOJISIE KOHTPOJIIOBATH €KCIIOPT IMIPUBATHUX apXi-
BiB 3 €BP0COI03Y (3a JOBiIKOIO IPO BiICYyTHICTE V HUX

icropuunoi mirHOCTi) i 3a60opoHse BuBiz 3 Ppamirii

JIepsKaBHOI UYacTMHM apXiBHOTO (OHAY — myOJiu-
HUX apXxiBiB, BiHeCeHUX M0 HAI[iOHAJILHUX CKapOiB
(cr. L. 111-1 KHH). Taka HopMa IiJiKOoM BifmoBizae
Hupertusi 2014/60/UE Bix 15 TpaBua 2014 p. «IIpo
pecTuTyIil KyJbTYpHUX I[iHHOCTeH, IO He3aKOH-
HO BUBE3eHi 3 TepuTopii fAep:xkaB — wieHiB €Bpocoro-
3y»). MixBizomua apxiBHa cay:xda @Ppantmii (SIAF)
Ha YOJi 3 JMPEKTOpOM AapxiBiB Kepye rajyssio.
3 1 mucromaza 2009 p. SIAF BRI0UEHO 0 CTPYKTYPH
lemepanbHOTO YIpaBIiHHA HAIiOHAILHMX HaJ0aHb
(DGP). V 2012 p. mpu mpem’ep-MiHicTpi cTBOpE-
HO MikMminHicTepchKuit KoMiTeT 3 apxiBiB ®panmii
(CIAF) ma voui 3 yImoBHOBa:K€HUM 3 apXiBHOI, MYy-
3eitHol Ta 6ibmioTeunoi ramyseit. KomiteT pospob.ise
i kKoopmuuye apxiBHy mnoaitTury Ppaniii, rorye
BHUCHOBKY Ha apXiBHi 3aKOHOIIPOEKTH.

3akon «IIpo 000B’ I3KOBUI IPUMiPHUK TeJerepe-
maui» (1992) craB eeKTUBHUM iHCTPYMEHTOM Bij-
0opy Ausa 30epiraHHA pelnpe3eHTaTUBHUX MIPOTPaM y
Hamionanbaomy ayzmioBisyanbHoMy iHcTutyTi (INA),
crBopeHomy B 1975 p. 3rigHo 3i smMiHaMu 10 I[HOTO
sakony Bix 2006 p. Hamiomanbua 6i0mioTexa KoMII-
JeKTyeTbea canitamu gomeny «fr». Ilicisa pedopm
2008 p. apxiBHY ranyss @pa#niii yrBopoo0Th HaIio-
HaJIbHi, perioHajbHi, JemapTaMeHTChbKi, KOMYHAaJIb-
Hi apxiBu Ta apxiBu yCTaHOB OXOPOHU 37I0POB’S Ta
JeP:KIAIPUEMCTB — I’ ATh YCTAHOB, 0€3I0CePeIHBO
mignopAxKoBaHuX apxiBHiN cay:xk6i (SIAF), mators
CTaTyC HaI[iOHAJIBHUX apXiBiB.

Iorosip po TeIo3uTapHe 30epiraHHsa
(ct. 1915 ITK) nosBousae apxiBam TpuitHATH 10 30€epi-
TaHHA JOKYMEHTHU IPUBATHOTO IOXO/KEeHHI B 00MiH
Ha 3000B’ A3aHHS 3TiHO 3 BOJIEIO BJACHUKA IIOBEPHY-
TH iX foMy Ha mepiry Bumory [9].

ApxiBHe mpaBo i goroBipHa mpakTumra Ppaniii
CTBOPUJIY BCi YMOBH I HAAXOMKEHH Ha TePrKaBHE
30epiraHHsa HaWO1IBIN BHAYYITUX TPUBATHUX (DOHTIB.
[mmmi mporeypu KOMILIEKTYBaHHS, IIOB’I3aHi 3 IIe-
pemauero [ep:KaBi mpaBa BIACHOCTI Ha apXiBu (HOPMU
3araJIbHOTO i MOJATKOBOTO IIpaBa), MalOTh BUHATKO-
BUI XapaKTep i BUKOPUCTOBYIOTHCA Y TUX BUMAAKaX,
KOJI TPAAUIlifiHI MeXaHi3MHU ITOIIOBHEHHA apXiBHOTO
(hoHIY He CIPANbOBYIOTh. 3arajbHe MPABO JO3BOJIIE
apxiBHi# cay:k0i KyIuTH, OTPUMATH B JaPYHOK 3 TIe-
pemauero 3 pyK B pyKu ab0 3a KUTTH AapyBaJbHUKA,
a TaKO/K 3a 3aIlOBiTOM JOKYMEHTHU, He CILIAUYIOUM

MOJATKiB (IpaKTuKa cBiguuTsh, 1mo 3 1976 p. ma
HOpMa OyJia 3acTocoBaHa ychoro 13 pasiB).

IIpaBo mepeBaxHOi KymiBxi (3akoH Bix 31 rpya-
Ha 1921 p.) nosBossde apxiBam Ta 6i0mioTeram, Bu-
IUIATUBINK BCTAHOBJIEHY Ha ayKI[ioHI IiHy, mpu-
nbaTy NOKYMEHTH 3aMicTh MOKyHmda. Ilpm mbomy
apxiBHa ciaykba, 100 YHUKHYTH B3aiiBOi KOHKY-
peHIiii, 3agnaJerifp BUPIIIye, KA yCTaHOBA BUKY-
ouTh gpoxymentu (ct. L. 212-33 KHH). Iarepecu
MPOJaBIlA 3axXxMINeHi: apxXiBW MOBWHHI BUKYIUTH
y HBOTO IPOTATOM JBOX TUKHIB HicadA yKJIageHHA
yrogu (ct. L. 212-32 KHH). 3akon 2008 p. mormu-
PHUB IIPaBO IlepeBaKHOI MOKYIIKY Ha MpUBaTHI apxi-
BH, ITI0 IPOJAI0ThCS 63 MOCePeTHNKIB.

KommiekTyBaHHA €JIeKTPOHHUX 1 TPamuMIlinHUX
apxiBiB Mae equHy 3aKOHOIABUY 0asy, OCKiIbKU J0-
KYMEHTH i JJaHi € apxiBamMu He3aJe:XHO BiJ Hocid.
IIpupozma eneKTPOHHUX MOKYMEHTIB i HeobXimHicTh
30epeKeHHS MeTaJaHWX BYMOBWJIM IIOSBY HOBUX
HOPM CTOCOBHO HAYKOBO-TEXHIUHOTO KOHTPOJIIO.

3akon 2008 p. m03BOMMB ayTCOPCUHT 30epiraHus
IMOTOYHUX i TpOMiKHUX my6ivamx apxisiB. 14 mo-
cTitHOTO (paxoBoro 30epiraHHA TMYOIiUYHEX apXiBiB
TpuBaTHI (hipMu MOBMHHI MaTH akpeauTaiio Mixsi-
nomuoi apxiBHOi cay:xou (SIAF), a 114 TOKyMeHTiB
MiHicTepcTB 000pOHU a60 0XOPOHU 3M0POB’ A MOTPi0-
Ha TaKOK aKpeguTaIlid uxX MimicrepeTs. AKpeauTa-
misa SIAF mpoBoguThesa okpeMo a1 30epiranuda apxi-
BiB Ha IMalIepOBOMY Ta eJIEKTPOHHOMY HOCifAX.

Ilizxkpecaumo, 110 CUIBHUMU CTOPOHAMU (DpaH-
Iy3bKOI apXiBHOI CHCTEMM € OITHMAJbHA 3aKOHO-
naBua 0asa, BigHeceHHsS apXiBiB M0 HaIiOHAILHOTO
HajbaHHA (HAI[iOHATBHUX CKapOiB), pisHOMaHiTHWI
i aflekBaTHUI cydyacHill cuTyallii MexaHis3M IIOTIOB-
HeHHA apxiBHOTO QoHTY [3, ¢. 13-88].

Onwniero 3 HalicunbHiMMUX v cBiTi Bike 40 pOKiB €
IBefIapchbKa apxiBHa mrosa. Ha 6ymoBy apxiBHOI
rairysi [lIBeiiiapii BOAMHYIX AK icTopid i€l Kpainu,
TaK i cmenudivHui MONMITUYHUYN Ta afAMiHiCTpaTHB-
HO-TE€PUTOPiaJbHUN yCTPilA.

Koudeneparusuuit yerpiit IllIBeitapii poduts ii
apxiBHe 3aKOHOZABCTBO 0ATaTOCTYIeHEBUM i CKJIA[-
auM. [lo 1925 p. mocTynm mo apxXiBHUX TOKYMEHTIB
peryJioBaBcA BUKJIOUHO Ha PiBHI MiJ3aKOHHUX aK-
TiB. ¥ 3a3HaueHOMY BHIIe Polli y KaHTOoHI sKemeBa
Oyno mpuitHaTo mepmmuii B icropii IlIBeitmapii
«apxiBHUI BaKOH».

Ha mouarky 1980-x pp. mpuiimaeTbca S3aKOH
«IIpo apxiBu Ta apxiBHY cupaBy». [lounHaeThca pe-
IeMIIiA aHTJI0CAKCOHCHKOTO MiXOAY 0 YIIPaBIiHHA
noxymentamu (Records Management), 1o suaiimnio
y lIBefinapii 6arogaTHUHN I'PYHT Y BUTVIALL TPATUITI1
peecrparypu. Hampukinmi 1990-x pp. mouamaca Ha-
cTynHa (pasa apxiBHOI peBOJIOINiI — iH(opMaTH3AaIid
apxiBiB, onmudpoBka GoHAIB i mpuitom Ha 30epiranug
eJeKTPOHHUX NOKyMeHTiB. ¥ 1994 p. mpu Acomia-
il mBeimapcbkux apxisicriB (AAS) 6y10 cTBOPEHO
Kondepernio (mapazy) nuperropiB apxisiB (CDA)
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[Betimapii i Jlixrenmreiiny. AAS Bimpasy K BuaBU-
Jia MiABUINEHKH iHTepec 10 TAKUX IUTAHb, IK Ipo0JIe-
MU eJIEKTPOHHUX apXiBiB, yuacTb apxiBicTiB B opraHi-
3amii misoBoacTBa, iH(popMmaTuaalii ramysi ra ii micme
B enoxy nudposux texuosoriii. Koudepenmis CDA
migroryBasia «I'06anpHy cTparerio JOBrOTPUBAJIO-
ro 30epiraHHsA eJeKTPOHHUX AoKyMeHTiB» (2002),
3aTBepA KeHHA AKOI MaJio BaKJIMBI IMpaKTUUYHI Ha-
crigru. ¥ 2004 p. cTBOpeHO 3araJbHONIBEAIAPCHK UM
ITeHTp KOOPAMHAIIII JOBIOCTPOKOBOTO apXiBHOTO 30€-
piranua enxexTporHux HoryMeHTiB (Llemtp CECO),
1[0 CTaB KJIIOUOBUM iHCTPYMEHTOM IPUHHATOI MisHi-
me Crparerii enxexrporHoro ypaxy. IlenTp cupusas
yHi(ikamii HopMaTUBHOI Ta MaTepianbHOI 6a3u A
3abesmeueHHA 30epeKeHHA €JeKTPOHHUX apXiBiB.
Opnun 3 nepinux mpoekTiB IleaTpy CECO «Bparysatu
CD» HajgaB HeBeIMKUM apXiBaM peKOMeHallii 1momo
ImepeBeieHHA JaHUX, 110 30epiraiorsed Ha CD-Rom,
Ha iHMmIi Hocii, 1 momomir mpoiHaHCcyBaTH Mirpariio
apxiBuux KosekIii 3 CD-Rom Ha 6inpir magifiui Ho-
cii. lma peanisamii «Crparerii e1eKTPOHHOTO YPALY »
(2008) B Penepanbuiil kKaHIexIpii i cemu memapra-
MeHTax (MiHicTepcTBax) BIpoBaguWIu iH(POPMAIiii-
Hy cucreMy yHi(ikoBaHOI 00pOOKM JaHWX i JOKY-
mventie GEVER (Bix mimerproro repminy Gesch fts
VERwaltung - yupasninas copasamu). [To 2012 p.
cuctemy GEVER 3a migrpumkn ®enepanbHoro ap-
XiBy 0yJI0 POSTOPHYTO B MiHicTepcTBaX, KaHTOHAX
ixomynax. ¥ 2012 p. CE]l crana e IMHOIO B IIEHTPAJIb-
HOMY amapari Ta HalinoTykHioio B KpaiHi. Ile 3Hu-
3MJIO KiJIBKiCTh IPOrPpaMHUX IPOAYKTIB i hopmaris,
3 SAKUMH JOBOJMJIOCA IIPAII0OBATH apXiBicram Imif
yac IpuiioMy Ha 30epiraHHS eJeKTPOHHUX apXiBiB.
Opponanc «IIpo eneKkTpoHHe ypAOYBaHHA TOKYMEH-
ramu (pemepasbHoi axmimicTparii» (2012) saTBep-
muB Metoau poboru mpoekTy GEVER aK 0008’ 13K0B1
B IIEHTPAJbHUX JEP:KABHUX YCTAHOBAX.

Hatenep y 1iit KoH(DenepaTUBHIN KpaiHi QyHKITI-
OHYIOTh AK PelepaJbHUN 3aKOH IIPO aPXiBHY CIIPaBY
(Lar) 1998 p., Tak i 3aKoHM a00 OPLOHAHCH IIPO apPXiBU
y 25 3 26 kaurouis. ®egepanpunii 3akon IlBeiiapii
«IIpo apxiBuy cmpaBy» (1996) BimoGpaskae 3araJb-
HONIBeNIIapChbKU KOHCEHCYC 1110/I0 apXiBHOI clipaBu,
ajle 3aCTOCOBYETHCA TiJIbKM IO YCTAHOB i MOKYMEH-
TiB (hemepanpHOTO piBHA. Bpanoio 3HaxigKoi0 3aKo-
HOJABIISA CTaB IOMLN TePMiHiB «IpuHIUOU» (CT. 2)
i «BusHauenua» (ct. 3). [IpuHIUNM, ZeKIapyrouu,
1[0 «apXiBaMu € BCi JOKYMEHTH, 1110 MaiOTh IIPaBOBY,
MOJIITUYHY, eKOHOMIUHY, iCTOpUYHY, comiaabHy abo
KYJIbTYPHY IIiHHICTb» , JAIOTh KpuTepii Bimbopy apxis-
HOI cIIaAIHY. BusHaueHHS YTOUHIOIOTD, 110 «apXiB-
HY I[iHHiCTh MAIOTh JOKYMEHTM BeJMKOI IPaBOBOI,
yupasiIiHChKOi a00 iH(opMaIiiiHoi BasKINBOCTI».

Y napyromy pospmini 3aKoHY yTouHeHi mpodisi
®DenepasbHOTO apXiBy, HOTO I:Kepesia KOMILIEKTY-
BaHHA (ycranoBu Kou(ezmeparrii), a Takox mpodi-
JIi apxiBiB KaHTOHiB, HadBaHi HANOLIBIII aBTOHOMII
i KpuTepii CTBOpeHHA aBTOHOMiI — Tmepexaua

nep:kaBHUX npeporatuB. ¥ IllBeiinapii, Ha BigMiHY
Big ®panmii, aBTOHOMisA O3HAUae Juile (hiHAHCY-
BaHHA IOPUIMUHOIO 0c000I0 30epiraHHA iCTOPUUHUX
apxiBiB, a He BUKJIOUEHHA IX i3 mosisa il 3akoHy
«IIpo apxiBHY cipaBy».

Ilami posrigHeMo apXiBHe 3aKOHOJABCTBO i perJia-
MeHTAI[if0 KAHTOHIB.

¥ 2000 p. KeneBa mpuitnaia IPYruil 3aKOH IIPO
apxiBu, 0 AKOTO BKJIYEHO IOHATTA (POHAY, KOJEK-
1ii, crpaBu, yIpaBIiHCHKUX Ta iCTOPUYHUX apXiBiB.
KanTon HOpa mpuitHAB 3aKOHU IIPO apXiBHY CIIpaBy
B 19841 2011 pp., HeBmarens —y 1989 p., [{opix —
y 1995 p., Basemxp-llltanT — y 1996 p., I'mapyc
i Jlromepn —y 2003 p., Ilyr —y 2004 p., Basexs-Jlang
i Bomorypr — y 2006 p., Bepr — y 2009 p. i Ilig -
y 2012 p. B inmux KaHTOHAX AiI0TH ITiI3aKOHHI aKTH,
nesaki 38 axux O0yso npuitaaTo me B 1970-x poxax. Ha
piBai Koudenepanii Ta B meaxux xamToHax (Aap-
ray, Basens-IlITant, Bane, Bo, FOpa) mitoTs 3akoHuH
PO 3aXWUCT IEePCOHATILHOI iH(popMaIllii, TpuiHATI B
1980-2000-1i poxu. Hampuwkiax, 3akoH KaHTOHY
Opa «IIpo maui mepcoHabHOTO XaparTepy» (1986)
JO3BOJISIE YCTAHOBAM IIOJIIiI i OXOpOHHU B3ZOPOB’SA
30mparu indopMaIrioo y CTBOPeHUX BiAmOBigHO 10 3a-
KOHy 6asax maHuX i oOMiHIOBaTHCS HEI0 MiXK c000I0
B iHTepecax 3aXMCTy IpaB IrpoMagdH. ¥ cT. 3 3aKo-
Hy «IIpo indopmyBanHsa myOmiKuM, 3aXMCTy TaHUX
i apxiBmay cmpaBy» (2008) kanTony Base HagaHo BuU-
3HaueHHA o(imifiHmx (II[0 MiAJATalTh IMOCTiIHHOMY
30epiranHio) HOKyMeHTiB: «Bymb-axa imdopmarisa,
He3aJIe:KHO Bifl HOcis (mepepaxoBaHi BUIU TOKYMEH-
TiB), IOB’A3aHa 3 PIlIEHHAM Jep:KaBHUX 3aBIAHb,
IOCATJIa OCTATOUHOI cTamii po3podKu; i 3HAXOIUTHCA
B PO3IOPAMKEHHI Oprany Baagm». ¥ cT. 3 3aKoHY (e-
nepasbHOTO 3HaueHHA «IIpo apxiBHY cmipaBy» (1998)
3a3HaueHo: «/[oKyMeHT — 3ammcaHa Ha OyIb-IKOMY
HocieBi iH(opmaris, cTBopeHa abo oTpuMaHa Jep-
JKaBHUMU OpraHaMH ... B XO/i BUKOHAHHA IXHiX 10-
BHOBa)KeHb, a TaKOMX HAyKOBO-AOBiIKOBHWII amapaT
iBcimomaTKOBi JaHi, HeoOXimHi A4 po3yMiHHA i BUKO-
pucranus miei ingopmarii». Cr. 4 u. 2 3akony «IIpo
apxiBu» xKauTorHy IOpa Kae mpo meTazani inakire:
«a TAKOJK IHCTPYMEHTH i Bci momaTKOBI faHi, moTpio-
Hi /1A pO3YyMiHHA i BUKOPUCTAHHA ITiel iH(GopMmaIii».

B apxismomy mpaBi IllBeiimapii BuABIATHCA
TepMiHOJIOTiUHI CKJIAAHOCTi: TepMiHU, 3aII03MYeHi 3
iTaniiicbkoi, HiMenbKOI, (PpaHITy3bKOI apXiBicTUKH,
He 3aBXKJU ifeHTHuHi, TMM OijgbIle, IO LIBeHIAD-
CBKUH TLIOpastism Oaratuit pismoumranHaMu. Tak,
3akoHM KaHTOHY lOpa HasmBawoTh apxiBamMu «icTo-
PUUHI TOKYMEHTH», a 3aKOHU KaHTOHY Baje — «ap-
xiBHi ycraHoBu». ¥ KoHTeKCTI PeepasbHOTO 3aKO0-
uy IlIBelinapii mix TepMiHOM «apXiB» PO3YMilOTHCA
TOKYMEHTH, II[0 IPUHHATI 4714 30epiranusd, a «JoKy-
MEeHT» BU3Hauae Oyab-aKy 3adikcoBany indopmairiio
Hesase:xkHO Big Hocia (cr. 1). Tepmimosoriuni pos-
O1’KHOCTI K Mi’K TphOMA JepPKaBHUMU MOBaMH, TaK
i BcepeInHi KOKHOI MOBH YCKJIQ[HIOIOTH CTAHOBUIIIE.
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B mimenbromoBHi# IlIBeiinapii BUKOPHUCTOBYIOTHCA
repminu “Bewertung” (ekcmepTHa OIliHKa) i OibIm
saraapue mouaTTa “Uberlieferungsbildung” (ckia-
JaHHA apXiBHOI CHAAIIWHY), B iTATiHCBKi# — IIO-
HATTS “seleziones e carto” (Bizbip i BubparyBanHs),
a y GpaHKOQOHHIE — (paHIy3bKuil Tepmin “tri”
(Bimbip) i kBeOexchrKmil “valuation” (omimka sHauy-
IocTi), mMompu Iie, apxXiBicTu KpaiHu 3Morau moby-
IyBaTH €IVHY TOKTPUHY Bimbopy [5]. ®PpanIyspruit
TepMiH «BeTym» (versement) e craB y IlIBefimapii
CMHOHIMOM BiJXOAy Bil IPUHITAITY €THOCTI (POHTY.

¥ IIBetinapii cTPyKTypa apxiBHOI rajysi Bifmo-
Bifiae cTpyKTypi nmosituuHoi Biaau, axe IlBeiiapiro
BifipisHA€ HaAABHICTH [JBOX IapajeJbHUX, MalixKe
PiBHEX 3a BILIMBOM Ha CKJIAJ JOKYMEHTAJIbHOI CIIaj-
IUHY KpaiHu Meperk apXiBiB — Jep:KaBHOI Ta MpH-
BaTHOI, a TAKOXK BiZICYTHICTH MPAMOI MiAMOPATKOBA-
HOCTi MiK pisHUMU piBHAMM apXiBHOI ramysi. Amxe
®PepepanbHUll apxiB HE KOHTPOJIOE POOOTY apXiBiB
KaHTOHIB, TaK caMoO fAK Jep:KaBHi apxXiBM KaHTOHiB
He KOHTPOJIIOIOTh MYHIIuUIaNbHiI Ha CBOi# TEpuUTO-
pii. epsxaBHi i mpuBaTHi apxiBu po3fijeHi B mpasi
[IBefinapii rpaHWMYHO YiTKO: BCi JOKYMEHTH, SIKi He
CTBOPEHI B JiAJBbHOCTI Jep:KaBHUX YCTAHOB, BBayKa-
I0ThCA TpUBATHUMU. AJle B KAHTOHAX, Jie IlepKBa He
BifimisieHa BiJ] iep:KaBy, apXiBU IEPKOBHUX CTPYKTYP
MAaIOTb CTATYC AePKABHUX.

ApxiBu KaHTOHIB € HANBaKJIWBIIIOH JAHKOIO
apxiBHOI cucTeMu Kpainu. B ogHUX KaHTOHaAxX ap-
XiBU mipmopamKoBaHi BimomcTBY KynbTypu (Baie),
B immmx — Gesmocepegubo Buiiii Baami (Ppibyp,
Bepn), ame 3aB:K /1 apxiBH CIiBIPAIIOIOTH 3 My3€IMU
i 6ibmioTekamu kKaHTOHY. IlOBHOBAKEHHS Iep:KaB-
HOTO apXiBy KaHTOHY YiTKO c(opMy/nOBaHi B CT. 7
3arony «IIpo apxisu» kanrony IOpa.

KanTonanbHMit apxiB ae opranaM Baagu KAHTOHY
pPeKoMeHgaIii moao opramisamii ix BijoMumx apxi-
BiB, BUBHAUEHHS TePMiHIB 30epiraHHSA JOKYMEHTIB,
3a HEoOXiTHOCTI TPOBOAUTE iHCHEKITilHI mepeBipKu
JKepes KOMILIEKTyBaHHA. BiH CTeXRKUTH 3a HaJeX-
HUM 30eperKeHHSIM i JOCTYIHICTIO TOKYMEHTIB I
BUKOPHCTAHHSA He3aJIeKHO BiJ Miciig 30epiranus.

Y Illsefimiapii cTBOpeHUit 3HAYHWII KOpIyC iH-
CTPYKIIili 3 eKCIIepTHU3U I[IHHOCTI Ta Big0opy, i KoKHA
apxiBHa cay:k0a BUKOPUCTOBYE NeKiMbKa iIHCTPYKITiit
pisHOro piBHA: «Pexomenaaii oo mpuitomy Ha ap-
xiBme 30epiramma» (recommendation d'archivage),
B iTarmiliceKill Ta (hpaHKO(MOHHIH YacTMHAX KpalHU —
mepesiku, abo «posbipui Tabauii» (tableau de tri)
i «ramengapi sOepiramus» (calendrier de conser-
vation), y HiMenIbKOMOBHIi 1 YacTHHi Kpainu, 1e 36epir-
Jlacd MpaKTUKA PeecTpallii JOKyMeHTiB, — HOMeHKJIa-
TYPHU, TaK 3BaHi «LJIAHKW peecTpallii» (Hampukaam, Bap-
xiBi kanrony Caukr-T'amnen), « Konmenmii» (chartes)
abo «mporexypu» (proc dures) yupasiiHHS apxiBaMu
B YCTAaHOBAX i Ha MiAIPHUEMCTBAX ITPUBATHOI'O CEKTO-
pa (manpukian, Ha Pagio IlIBeitmapii), coiucku Kpu-
TepiiB KOMIJIEKTYBaHHA B [eAKHMX KaAHTOHAJIbHUX

apxiBax, NIUPKYJIAPU KaAHTOHAJBHOTO apXxiBy -
«Kounenmii omigku JOKyMeHTiB» ((PpaHKOMOBHi) a00
«Pimennsa mo oIfiHIli JOKYMeHTiB» (HiMeI[bKOMOBHI,
OB’ sI3aHi 3 TPAKTUKOI peecTparii) a1sa 0yab-aKuxX
cepiii MacoBUX JOKYMEHTIB a00 migpo3miliB mxepes
KOMILIEKTYBAHH.

Hanpuxkinmi XX cT. y Bcix KaHTOHAJIBHUX apxi-
Bax OyJM CTBOPEHi MEPesiKu IJId JiKepes KOMILIEK-
TyBaHHS, AKi IOCTiAHO JOIOBHIOIOTH i OHOBJIIOIOTB,
OCKiNnbKM e()eKTUBHICTD IIePeJIiKy 3aIeKUTh BiJ 10TO
BiATIOBiAHOCTi JOKYMEHTHOMY (DOHIY.

ApxiBu [lIBefinapii mparwyTh IPAIIOBATU 3 IKe-
pelaMu KOMILIEKTYBaHHA He B (opmaTi KOHTPO-
ato (ax y ®@pamnrii) abo omiku (aK me 0yso 3a gyaciB
CPCP), a B (hopmi cmiBmparri, JomoMoru 3 MOA0JIaHHS
IOKYMEHTHOTO OyMYy.

IIBefittapchki apxiBicTé BigBiAYIOTH MOTOUHI
BiZloMui apxiBM i KOHTDOJIOIOTH CTaH AOKYMEHTIB
(a. 2 ct. 5 PenepanpHOro 3akony «IIpo apxiBHY cmpa-
BY»). Oco6,I1MBO BayKJIMBi JOKYMEHTH, IK-TO 0€3CTPO-
KOBi MiKHApOZAHi OTOBOPH, MIOTPAILIAIOTH 10 apXiBY
Bifipasy micjid mifnucaHHd.

3rigro 3 IHCTpyKITieto mpo 000B’A30K IIPOIIOHYBA-
TH JOKYMEeHTH 1 HafxoKeHHA DPefiepabHOMY apXiBy
(2006) BuMaraeThcsa IepefaBaTH JOKYMEHTH Ha IIO-
crifine 30epiranHs He pifamie HiXK pas3 Ha b PoKiB [6].

Pasom 3 moHATTAM LiHHOCTI ZOKyMeHTa OaraTo
3aKOHIB MicTaTh 3amosuueni y Kanagu ta CIIIA Bu-
3HAUEHHA: «yIpaBiaiHHa moxymentamu» (Records
Management) i «Tpu Biku (aKTUBHUI, HAiBaKTUB-
HUI | HeaKTUBHU) TOKyMeHTa» (KanToH HOpa).

I'ycra Mmepeska NpuBATHUX apXiBHUX IEHTPIB,
pO3BUHEHE JIOTOBipHE MPaBO CTBOPUJIN, IOIPU MiHi-
MaJtiaM (peepaJbHOTO apXiBHOTO 3aKOHOLaBCTBA, BCi
HeoOXimHi yMoBY 11 30epe:keHHA HANOLIbII 3HATY-
X IPUBATHUX (DOHIIB.

IloKyMeHTH MOKYTh HaLiliT! 10 apxiBy i 3a ymo-
BU IIICHMOBOI 3aII0BiJaIbHOI BiTMOBM, HABIiTh HE 3a-
BipeHoi y HoTapiyca. IIpu ibomMy apxiBy mepexoguTh
JIVIIIe MaTepiajbHA BJIACHICTH HA HOKYMEHTHU, AKIIO
mepexi iHTeJIeKTyaJbHOI BJIAcHOCTI He mepenbaue-
HMH B 3amoBiTi cmenmianbHo. CKIagHicTs miei mpoire-
IypU KOMILIEKTYBaHHSA MTOJIATAE B TOMY, III0 BiiMOBa
MO:Ke OYTH OCKapIKeHa CIIafKOeMIIAMY.

3 dpanmyssroro sakonogascrsa IllBeiinapia 3a-
M0o3WYMJIa HOPMY PO CILJIATy MOJATKY Ha CIaAIu-
HY YaCTHUHOIO YCIaAKOBaHUX KYJIbTypax IiHHOCTEH,
ajle MOKM Ieil cmocib KOMIIIEKTYBAHHS IIOTMOBHIOE
my3ei, a He apxiBu. PeflepaTuBHUI yCTPifl KpaiHU
He 03BOJIUB CTBOPUTH e(DeKTHUBHI iHCTPYMEHTHU KO-
opAUHAIII MONMITUKY MOKYIIKY IPpUBATHUX (DOHIIB HA
piBHI BuIle KaHTOHAJBbHOTO. B icTopii hopmyBanHA
apxiBaoro (ouny IIBeiimapii Bizomi Bumagku pec-
TUTYI[il TOKYMEHTiB Mix KaHToHaMu. 3akoH «IIpo
rapMoHisariio peecrpamniiiaux Kuur» (2006), a Ta-
KOXK paAf MOLi0HNX KAaHTOHAJILHUX 3aKOHIB, J03BO-
JIAI0Th OOMiH JaHUMU TIPO HaceJeHHd i reorpadiuni
00’exTu B Macmrabax Kpainu [7].
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Syminu mBeiapebKi apxiBicty BupimuTy i Hai-
Ba)KJIUBINIY mPo0JeMy mpuitoMmy Ha 30epiranusa 6as
JAHUX 3a JOIOMOTOI0 IIPOrpPaMHOrO 3abe3meueH-
ua SIARDSuite, exkcroprye i immopTye 6asu gaHmx
y Bimrpuromy dopmari SIARD, 1o Bigzmosinae Bumo-
ram craggapry SQL-3 i inmux MikHAPOAHUX BiAKpU-
tux ¢opmaris. Ile ogun 3 HaftycmimHuimux B €Bpormi
IIPOEKTIB apxiBHOTO 306epiranusa 6a3 gaHux. Apxisi-
ctu IlIBeiitapii 0e3KOIIITOBHO HAZABAIYN MOKJINBICTh
Bcim 3amikaBmenuM i mporpamy SIARD, i cmenndixa-
ii mo popmarty Ha migcTaBi JimeHsiiHOI yroau.

3araJpHU TePMiH ceKpeTHOCTi cTaHOBUTE 30 po-
KiB Big matu 3akpuTTd cupasu (cT. 9), 3a BUHATKOM
JOKYMEHTiB, 1[0 BiKe BHAXOJUJIUCA Y BiAKPUTOMY
noctymi (cr. 9), i mepcoHanpHOI iH(OpPMAaIii, 3ace-
Kpeuenoi Ha 50 pokiB (cT. 12) 3 MOMEHTY 3aKPUTTA
cupasu. Cropimre 3a Bce, TaKi CTPOKY 3aII03MUEHO 3
(panmyssroro 3akony «IIpo apxism» (1979). Aruo
apXiBHI JOKYMEHTH He MiCTATh JaHUX, AKi 3aXUIIae
iHIIIe 3aKOHOAABCTBO (IIPO 3aXUCT KOMEPITifHOI TaeM-
HuUIi a00 TAEMHUI[I IPUBATHOT'O JKUTTS, HATTPUKJIAL),
BOHM MOMKYTh OyTH pO3CeKpeueHi A0 BaKiHUeHHA
30-piumoro TepMiHy 3a 3asgB0I0 gocaigHuka (ct. 13).
Omuax miciaa 3akiHueHHa saraabHOTO 30-piuHOrO
TePMiHY CEKPETHOCTI AOCTYI IO NOKYMEHTIB MOKe
OyTu i 3aKpuTHii 3a pinteHHEAM (GOHIOYTBOPIOBaYUa a0
®DenepabHOTO aPXiBY, & TAKOK 3TiHO 3 OPOHAHCOM
®epepanbroi pagu (ct. 12). Ilpukiagu poscexpe-
yeHHA Ta O0POTHOM 3 HUM IIePEeKOHINBO IOKA3YIOTh,
0 IeMOKPATUYHUM Iep:KaBHUU YCTpiil He rapas-
Tye aBTOMATUYHO TJIACHOCTI Ta JOCTYIHOCTI apXiBiB.
Tepminu cekperrocti B IlIBelinapii mocTymoBo 3HU-
KyoTbea: y 1992 p. TepMiH ceKPeTHOCTI JOKYMEHTIB
®PepmepaabHOr0 apXiBy cTaHOBUB 35 POKiB, a B 2017 p.
B:ke 30[3, c. 136-182].

Hapasi poskpuemo mpaBoBi acmeKTH opraHisarril
apxiBHoi crrpaBu y Benbrii.

Ha ocobGmuBocTi (hyHKITIOHYBaHHA apxiBHOI Tra-
JKaBHUU yerpiit. CKIagHa CTPYKTypa apxiBHOTO 3a-
KOHOJZIABCTBA Ta Mepe)ki apxiBHUX ycTaHOB Beibrii
3yMOBJIeHa (hemepaTUBHUM ycTpoeM KopoaiBeTBa
(KoHCTUTYIIifiHA MapJaMeHTChKa MOHAPXisd) Ta #oro
MOABIAHUM aAMiHICTPATHUBHO-TEPUTOPiAJbHUM IIO-
JiJIOM Ha TPW MOBHI CcIiBTOBapucTBa — (hpaHIy3bKe,
(mamangceke (HimepaanachbKe ab0 TOJIAHICHKE)
i HiMeIlbKe, KOKHe 3 AKMX Ma€e CBOI OpraHd yIpas-
JNiHHA, a TakoX Ha Tpu perionu (BpioccenbcbKuit
crosuuHuy perion, @ranapiio, Bamntoniro — mpudaomy
[Ba OCTAHHIX JimaTbed Ie i Ha mpoBimiii). ApxiBme
mpaBo Desbrii BebMU iCTOPMYHO — JOTEIEp Iil0Th
OKpeMi IT0JI0OKeHH 3aK0HiB IIpo apXiBu Bifx 26 :K0OBT-
Ha 1796 p. Ta 16 Gepesua 1803 p.

3akon «IIpo apxiBu» OyB IpUAHATHI TapIaMeH-
toM 24 uepBHA 1955 p. Ha T JOKYMEHTHOTO OyMy
Tpernoi apxiBHOI peBostorii. Ileii 3akoH HajaBaB
apxiBicram HOBI MOMKJIMBOCTI IJid edeKTUBHOI pobo-
TH B HOBAX YMOBax. Xoua y TeKCTi 3aKOHY HaBiTh He

HaJaBaJoCcd BUBHAUEHHS apXxiBiB. Pasom i3 Tum 6yi0
BKJIIOUEHO YTOUHEHHSA IIPO Te, 1[0 KOPOJh BU3HAYAE B
yKasax i periiaMeHTax, K caMe 3IiACHIOETHCA KOMII-
JIEKTYBaHHSA i BUKOPUCTAHHA apxiBiB (ct. 4). Bymo
HOPMATKMBHO BCTAHOBJIEHO, IO HATJIAA HajA apXiBa-
mu 3xificHioBaB ['omoBHUI apxisict (cT.cT. 5, 6). 3a
ct. 2 mepembauaBca 100-piunuii TepmiH BigoMuoro
30epiraHHsa JOKYMEHTIB Jep:KaBHUX yCTaHOB. [[OKy-
MeHTH 3 Tpu(oM TaeEMHOCTI IicjidA mepefaBaHHA A0
TomoBHOTrO apxiBy craBamu myOaiuHUMM, TOOTO IIO-
TPAILIAIN IO BiIBHOTO JOCTYIY. 3aKOH 3a00POHAB
BCiM Jlep:KaBHUM yCTaHOBAaM, B TOMY UHCJIi i cyngam,
BHHUINYBATU JOKYMeHTH 0e3 Bimoma I'omoBHOrO apxi-
Bicra. Yras Bim 12 rpynua 1957 p. BusHauuB 060B’ A3-
KU Jep:KaBHUX YCTAHOB 3 IiATOTOBKU JOKYMEHTIB
Io mepenaui ix Ha 306epiramua mo ['oso0BHOTO apxiBy.
Yrim 6araro iHIMKWX BayKJIWBUX MUTAHB Y X HOPMA-
TUBHUX TOKYMEHTaX TakK i He oTpuMaiu OiIbII Pos-
TOPHYTOTO TPAKTYBAHHS.

XapakTepHO, IO BiIOKPEMJIEHHS IPOBiHI[IHHUX
apxiBiB [J1d yOopaBJIiHCHKUX IOKYMeHTiB y DeBepe-
Hi Ta Cent-l06epi, a Tak0kK CXOBUINA [JIA JOKYMEH-
tiB cynoBux okpyriB B Kyprpi, Typue, Penci Ta IOu
CTBOPIOBAJIMCA K IPOMiKHI apxiBu, ame B 1964 p.
OTPpUMAJM CTATyC Aep:KaBHUX. Sa3HAUEHWH apXiB-
Huit 3aKoH (1955) micaa pedopm 1970-2010-x pokis
3 perionamisamii Ta (eneparisaiii kpainu, a TaKoX
JelleHTpaisalii ynpasiiHHdA, 3acTapiB, MaB Ipora-
JINHU, MiCI[AMHU CyIIepeuyuB, aji>kKe Ha IIPABOBIiil IJI0-
IUHI apxiBHOI ramysi 3’IBUIKNCSI HOBI HOPMU IIOZO
TAEMHOCTI, TJIACHOCT, 3aXMCTy IPUBATHOTO KUTTA.

3akon (1955) mo3BoJII€ NepKABHUM apXiBaM Ipu-
“MaTu Ha 30epiraHHS TOKYMEHTH Bifi NpPUBATHUX
OPUANYHUX i GisuuHmX 0Ci0 «HA IXHE MPOXaHHI»
(cr. 1, §4), To0TO AK JAPYHOK, 3a 3aII0OBiJaILHUM Bijl-
KasoM abo Ha JemosuTapHe 30epiranusa. [Ipm mpomy
IOTOBip Mae OyTHU CKJIAJeHNHN B TPhOX MIPUMipHUKAX,
onuH 3 AKuX orpumye [omoBau apxiB Koposisersa.
A nani B:Ke MOYMHAIOTHCA PiBHOYNTAHHA... (HIeThCs
PO OTPUMAHHA 3roAu (POHIOYTBOPIOBaYA abo Aemo-
3uUTOpa Ha 00pPoOKY (cT. 2), MOBHE IPABO 3HUIIECHHS
BUABJIEHUX y X (oHZAX AyOJiB i HE3HAUYITUX
JTOKYMEHTIB, IIT0 HALIMIIIN B JAapYHOK a00 Ha JeImo-
surtapHe 30epiramHa (cT. 6 BaslIoHCBKOTO mEKpery
«IIpo apxiBu» (2001) ta in.).

IIporsarom ocraruboi uBepTi XX CT. GebrificbKe ap-
XiBHe CHiBTOBApHCTBO AOMArajocsA NMPUAHATTA IPUH-
IIMIIOBO HOBOT'O 3aKOHY IIPO apXiBH, ajie BAAJIOCS JIUIIIE
MOJIepPHi3yBaT! MiloUWii 3aKOH (IIiATBEpI:KEHHA KOH-
TPOJILHUX TIOBHOBaKEHb ['0JI0BHOTO apXiBy, BHUKEHHSA
TepMiHiB CEKPETHOCTI) B IEKPeTax i OpHoHaHCAX.

Ha nouarky XXI cT. TepMiHU po3ceKpeueHHA J[0-
KYMeHTiB 0yJ0 ckopoueHo. 3azHaueni Hoesu (2009)
Oysu 3amo3uueHi 3 (YPAHITY3bKOTO BaKOHY IIPO apXi-
BU Bix 3 ciuma 1979 p.: saranpHUii TePMiH CEKPETHO-
cti n1a GouAiB nep:kaBHUX apxiBiB — 30 pokiB, mad
NOKYMEHTIiB IPO HAIliOHAJbHY 0Oe3IeKy, 30BHIIITHIO
MOJITUKY, KOMEpIiHy i IIPOMHUCJIOBY TAEMHUIIIO
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i Ipo TaeMHUITI0 TPUBATHOTO KUTTA — 60 POKiB, miIa
posrasHyTuX B cyai cupaB — 100 poxkis. Ii Tepminn
PO3paxoBYIOTh 3 MOMEHTY 3aKPUTTA crpaBu. I Tinb-
KU TepMiHU 11 ocobucTux cupas — 120 pokis, a qia
MeanuHUX — 150 poKiB — pO3paxoBYIOTH Bif HaTH Ha-
POIKeHHs 0CO0M.

6 TpaBHa 2009 p. B mitouwmit 3aKoH PO apxiBu
(1955) 6ymo BHeceHO MOMPABKHU, IO BCTAHOBJIIOTH
sarampHu 30-pivuHMi TepMiH BimoMuoro 36epiraHHA
noxkyMmeHTiB (cT. 1, § 1), BisyBaHHSA apXiBHOIO CJIYIK-
000 TpoLEenypw SHUINEHHSA TOKYMEHTIB (cT. 5) Ta
JIedki iHmIi HOBI mosuIrii. ¥ PO3BUTOK IMX IIOJIOKEHDb
18 cepmaa 2010 p. 6yau mpUHHATI KOPOTiBCHKI YKasu
«IIpo apxiBuuii Harma» i «IIpo mepenauy apxiBiB».

Came B Vkasi «IIpo apxiBHUi HATJIA» BUSHAUEHO
mepesiky, TepMiHu 30epiraHHa JOKYMEHTiB, KiHIIeBe
MpHU3HAUEHHA JOKYMEHTIB MicJd eKCIepTUsu IiHHO-
cti. ApxiBu BusHAuUeHi AK «BCi JOKyMeHTH, AKi 0 He
Oynu ixHa mara, MaTepiaibHa (opma, cTamis migro-
TyBaHHA i HOCiH, 10 TpU3HAUYEHi 3a CBOEIO MPHUPO-
IoIo 1 30epiraHHA OpraHoM JAep:KaBHOI Biagu abo
IIPUBATHOIO 0€00010, CYCIiILCTBOM ab0 opraHisaiieio
IPUBATHOTO IIPaBa, y TOMY BUIAAKY, AKIIO IIi JOKY-
MeHTHu 0yJIu oOTpUMaHi a00 CTBOPeHi B mpoIteci Aifib-
HOCTi a00 BUKOHAHHS HUMU CBOIX (DYHKITi#, a00 nya
3aXMCTY IIPaB Ta BUKOHAHHA 000B’ A3KiB» (CT. 2, . 1).

BiacHe apxiBHuit HarjaAax BUBHAUEHO AK
«KOHTPOJb YMOB VIPaBJIiHHA apXiBHUMU JOKYMEH-
TaMH Ta IXHBOTO 30epiramuda A 3a0e3meueHHs T0B-
TOBiYHOCTi, aBTEHTWYHOCTi, IIOBHOTH, KJacupika-
Iii ... MOKJIMBOCTi OTPUMATH 1 TPOUUTATU JOKYMEHT
Ha BCbOMY IIPOTA3i HOr0 JKUTTEBOTO ITUKJIY». YKas
VTOUHIOE: «TaKOK € apXiBaMu JOKYMEHTH, III0 CTAJIN
BiacHicTio Besbrificbkoi mep:raBu i cy6’eKTiB mpaBa,
AKi loMy mepeayBaiu, MIIAXOM Iepenaui 6esormiar-
HO a60 3a BUHATOPOAY, IILJIAXOM BKJOUEHH 0 CKJIA-
Iy FI0T0 BJIACHOCTI, CEeKyJapuaallii, HamioHaisalii,
KoH(icKarii, mepexony mpaB, JapyHKa abo 3aImoBi-
JTaJabHOI BimMoBM» (CT. 2, 1. 2).

TexHiuHi BuMOruM 10 apXiBOCXOBHWI OyJIM BCTa-
HoBJseHi B 1950-i poru. ¥V rpyaui 2016 p. 6inpmricTs
TeXHIYHUX HOPM ITIOZI0 apXiBHOI ramysi 6ysio yTouHe-
HO BifITIOBiZHO [0 YKas3iB MiHicTpa 3a IPOIO3UIIIEI0
T'omoBHOTO apxiBicta Kopoaiscraa.

1 :xoBTHA 1992 p. lep:xkaBHOIO Pagoio chopmy-
JIbOBAaHUI BHCHOBOK: «KojeH (eflepaJbHUN 3aK0H
He MOKe M0o30aBUTH perioH abo CHiIBHOTY IIpaBa
camuM 30epiratTu apxiBu, cTBOpeHi B Xomi ixHBOI
nianbHOCTi». Ili€lo HOpMOIO 3aTBEP/KEHO OpraHiu-
HU# 3B 30K (POHAOYTBOPIOBaua 3i cBOIM (oHIOM.
ApxiBua mepeska Bexbrii ckimagaerbesa 3 19 gep:xas-
HUX apXiBiB, KiJIbKOX aBTOHOMHUX i crelriajisoBa-
HUX Jep:KaBHUX 1 NMPUBATHUX apXiBHUX IIEHTPIB,
ta apxiBiB 589 KomyH. XapakTepHOIO 0cOOJMBic-
TI0 0eJbIiiChbKOTO apXiBHOTO 3aKOHOJABCTBA € Te,
[0 PerioHu i CHiJbHOTHU B CBOIX JeKpeTax PyXJu-
BO BaIlOBHIOIOTH NPOTAIWHU (efepaJsbHuUX TeKe-
TiB, B3HIMAIOTL HESCHOCTI i JOIOBHIOIOTH TEKCT

MOJIOKEHHAMHK IIPO OpraHisaIilo apxiBHOI CIYXK-
6u. Tar, HanmpuKkjiax, Banntonia mpuiinama gekpeT
«IIpo apxiBax» (2001) i pax mexperiB «IIpo mo-
CTYI TpPOMaJAH [0 JOKYMEHTIB IIPO €KOJIOTiuHY
obcranoBKy» (1991-2004), «IIpo myOmiumicTs afg-
Mmimicrpamii» (1991); Pranapia yxBamuaa gexpe-
tu «IIpo my6aiunicTs B agminicTparii» (2004) Ta
«IIpo opranisaifiro ynpaBJiHCHbKMUX apxiBiB perio-
Hy» (2010). VYxBanenuna dmanzapieio i Bammonieio
IEeKpeTiB PO apXiBW aBTOMaTHUYHO BUBEJIO IPOMiK-
Hi apxiBW yCTaHOB IIUX PErioHIB 3-IijJi KOHTPOJIO
T'onosuOTO apxiBy KopoxiBerBa, HajaBmu perionam
paBo KBaJi(iKyBaTU JOKYMEHTH AK IPOMiKHI 1 He
mmepefaBaTH iX 0 AePXKaBHUX apXiBiB AK 3aBrOJHO
noBro. IloTpibHO morofguTHCA 3 THM, IO HeOe3meu-
HICTb TAKOTO IiJXO0Ay 3 MPUBOAY PO30CEPeIKeHHA
mporenypu 30epiranHsa peTPOCIeKTUBHUX TOKYMEH-
TiB PiBHOTO PiBHA POOUTH Iy:Ke BAXKKUM KOHTDPOJH
3a apXiBHOIO rayryssio 3 60Ky Jep:KaBu.

Y perioHax HepigKo iCHYIOTH OiJBIM KOPCTKi
HOPMH, HiXK Ha (enepaibHOMYy piBHi. Hampukian,
@enepalbHUY 3aKOH IPO apXiBW He BBayKae IIpu-
BaTHI IifNpueMcTBa AKepesaMy KOMILIeKTyBaHH,
xoua i He 3a00POHAE IPUUMATHU TaKi JOKYMEHTH Ha
30epiranusa. A 3a [lekperom Bammownii «IIpo apxiBu»
(2001) no mep:xaBHOTO apXiBy MOBWHHI HAAXOAUTH
apxiBu He TiIBKU JeP:KYCTAaHOB, a i JiKkBigamii He-
oep:xkaBHUX (ipM, 10 MPAIOITh B TPOMAACHKUX
inTepecax. HaBiTs Oinbie, nep:xaBHuUil apxis Bau-
JIOHII MOJKe 3aKajaTH y IPABOHACTYIMHWKA TaKOl
OPUANYHOI 000U BCi JOKYMEHTH 3 IIPOCTPOUEHUM
TepMiHOM 30epiraHus.

BificbKkoBi apxiBu MaiOTh PisHUU cTaTyc — OXHI
aBTOHOMHI, iHIITi BXOAATH B MEPEKY AepP:KaBHUX ap-
XiBiB, a yacTuHa € Bizomunmu. Beegenns 3 2001 p.
B 0eJBTifiCbKY IPAKTUKY €BPOIMEHCHKOI AMPEKTUBU
Ne: 1999/93/€C Big 13 rpynua 1999 p. «IIpo erex-
TPOHHUH MiANNC» IPU3BEJIO IO IOABU TiOPUIHUX
(mamepoBuX i eeKTPOHHWX) IMOTOYHUX i BigoMumx
apxiBis. 3 2002 p. mep:kaBHi apxiBu Benbrii mouaan
mepeBelieHHA JOKYMEHTIB B eJIeKTPOHHY (GopMy IJ1d
TOJAJIBINOI MyOIiKaIlii Ha cafiTax i BHECeHHS IO iH-
(opmariiinoi cucremu “Arch ion”.

3rigHo 3 KOPOJiBCBKMM YKa3oM Bif 25 JroToTro
2008 p. mep:kaBHi apXiBu AK HAYKOBI IeHTPU HATi-
JIeHI TAaKMMU IIOBHOBaKEHHAMHU, K «HAYKOBi JOCJIi-
I'KeHHd i eKCIepT3a, eKCcIepuMeHTaIbHI PO3POOKH,
3a0esIeueHHA CXOPOHHOCTI i momyaAapusania ix Hay-
KOBOI CIIAAIIMHY Ta MOCIYTH TPETiM ocobaMm, 0cobIu-
BO 0EJTBTifICbKOMY HAYKOBOMY CIIiBTOBAPUCTBY» .

ApxiBHUII HarIan opraHi3oBaHWU TaK caMmo,
AK 1 HayKOBO-TeXHIUHUN KOHTPOJh y PpaHIlii: Bin
3IiMICHIOEThCA Uepe3 iHCHEeKI[ifiHi IepeBipKu, 10
3aBePIIYIOTHCSI JOIOBiAAI0 3 000B’SI3KOBUMM JJIS
BUKOHaHHA peroMenzpamniamu [11]. Meroguuna mo-
moMora MosKe Matu (opMy KOHCYJbTallili, HajaH-
HA HOPMATHBHUX [JOKYMEHTIB (Haifuactime mpo
BUMOTH JI0 IpOTPaMHe 3a0e3meueHHs i 10 apXiBHUX
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OyziBesb), ywacti B po3spodii
i mepesikiB, y HaBUaHHI IIepcoHAIY.

Y 2009 p. BigOynaocsa 3HMKEHHA TepPMiHIiB
Bigmomuoro s0epirammsa Bim 100 mo 30 pokis, 170
BUKJIMKAJIO MAcOBY epefauy fokymMeHTiB XX CT. 10
Jep:KaBHUX apxiBiB.

Y 2009 p. 6ys0 3amyIneHo IPOEKT BipTyaJIbHOTO
YUTAJIHLHOTO 341y Jlep:KaBHUX apxiBiB, KU i cbOTO/I-
Hi ycmintHo po3BuBaeTheA. HacTynmHMM eTamnom cTauo
BrpoBamKenHsa 27 xkoBTHA 2016 p. eBpomeCHKO-
ro periameHTy «IIpo eneKTpoHHY imeHTH(IKAIliIO
Ta IOCIYTH TPeTix noBipeHux oci6» (2014). 3akon
Bix 27 :oBtHA 2016 p. BOPUTYJ MOCTAaBUB apXiBHY
cry:x0y Benbrii mepen HeoOXxigHicTIO po3pobuTu Ie-
PeJiK BUMOT [0 MIPOTpaMHOro 3abesmeueHHsd «Eiex-
TPOHHUY apxiB» [3, c. 89-132].

BrpoBagixeHHa iHQOPMAaTUKY B apXiBHY rajysb
Besprii #inmio 3a gBomMa HampaMaMu: iHGopMaTu-
3alig po0OTH apXiBHMX YCTAHOB Ta IEePeBeJeHHS B
eJleKTpoHHY Gdopmy (GouzmiB. IlpakTuuni nurTaHHA
BUKOPUCTAHHA AOKYMEHTIB (BUIAuy MOBiOK 3 ap-
XiBy, BUJaUy AOKYMEHTIB [0 UMTAJbHUX 3aJiB 34
VMOBH HaJIeXKHOI 30epe:KeHOCTi, Buaaua apXiBHUX
TOKYMEHTIB « 3IIePEeMIIeHHAM » IIJIAXOMIiXHbOiITepe-
CUJIKU 3 IeP:KaBHOTO apXiBY, Je BOHU 30epiranrbed,
Io apxiBy abo 6i6ioTexku yHiBepcurTery, IIo € Hali-
OMM/KYNMU 10 MiCIld TPOKMBAHHA YMTayva Ta iH.)
peryamooThcsa AK 3aKOHaAMM, Tak i OararbMa mif-
BaKOHHUMHU aKTamu (enepanbHoi Biaau. Tak, Ha-
mpuraan, axmo y 2005 p. «3 mepemitmeraam» 6yo
Bugano 1 559 mokyMeHTiB, TO BiKe Uepes3 TpU POKH,
KOJU Jep:KaBHI apxiBu BiIKPUIM CYMiCHUU HO-
BUI caiiT, 3a pik Oysno mepeciaano 2 540 649 apxy-
miB cupaB. 3 2009 p. Ha caiiTi Hep:KaBHUX apxiBiB
Besnbrii cTBOpeHO BipTyaldbHUIN YMTANBbHUN 3aJ, Je
MOJKHA 3HAMTU MOKaKUUKHU, OMMUCY Ta OIu(ppoBaHi
norymenTtu. KopomiBebkuit Mysei apmii TaKkoK Bu-
KJIaB Ha CBill caiiT cTBOpeHY 3a 1oro doHIaMU 6a3y
apxiBHMX JaHUX OCOOMCTUX CIIPAB BiICHKOBOCIY:K-
ooBmiB. TakuM YMHOM, 3 MOMEHTY YTBOPEHHS He3a-
JeskHO1 Besbril BasKaWBY POJIb Y IPOBEJEHHI KYJIb-
TYpPHOI MOJiTMKM Ta OyIiBHUIITBI HamioHAJIHHOL
iIeHTUYHOCTI I'pajii caMe apxiBu.

BucHoBku. ApxiBHe 3aKOHOZABCTBO Y OiJBIIO-
cTi KpaiH 3yMoBJMO€ opramisamito HamiomaapaMX
apxiBiB, ixHi 3aBHaHHA Ta PYHKIIII, 3aBAAKHA YOMY
Il MPOBiHI Mep:KaBHiI apxiBHI ycTaHOBU (PYHKIiO-
HYIOTH AK MOCTifiHi CXOBUIINA IPUBATHUX 1 JepKaB-
HUX JAOKYMEHTiB HaIliOHAJLHOTO 3HAUEHHA, TOKY-
MEHTIiB YPAAOBUX YCTAHOB i MiHiCTEPCTB, a TAKOXK
CIPUAITH AOCTYIY A0 HUX Ta BifirparTh KJIOUO-
BY pOJIb V BM3HAUEHHI MOJITHKM YIpaBJiHHA pe-
TPOCTIIEKTUBHUMH AOKYMEHTAMU BIPOJOBIK BCHOTO
iXHBOTO KUTTEBOTO IMUKJIY. OCHOBHUMHU JAHKAMU
CBiTOBOI cucTeMU apxXiBHUX YCTAHOB € IepiKaBHI
(mamionasbui), ranayseBi (Bimomui) Ta mpumBaTHIL
(mpuBaTHO-KOpImOpaTuBHi) apxiBu. Cucrema apxis-
HOTO 3aKOHOZABCTBA KpaiH €Bpomm BKJIOUEHA [0

HOMEHKJIATypH

riaobanbHOTO iH(OPMAIifiHO-TPABOBOTO IIPOCTipY
AK BayKJIMBa CKJIaJloBa YacTHUHA.

3a piBHEM peryJIIOBaHHS CydacHi CTaHAAPTU Oonud-
POBKM apXiBHUX JIOKYMEHTIB POSALIAIOTH HA TPU KaTe-
ropii cTaHAApTiB: MiKHApPOAHI, HAIliOHAJLHI Ta opra-
migamiitai. HamionameHi apxiBHi cay:x0u Kpain €Bpo-
meiicbKoro Coro3y IpuilMaoTh AaKTUBHY YUACThb B HAYKO-
BUIX JIOCJIL[PKEHHSX 31 CTBOPEHHS METOAMYHNX PEKOMEH-
Tarliii 3 ypaBIiHHA TEXHOTPOHHUMH TOKYMEHTaMMU.

Ha :xanb, 6araTo mpuBaTHUX IEHTPiB 3MOTJIN 30€-
perTu mikasi GoHIM, 110 OYIM 3aJIUINEHI Aep:KaBoi0
0e3 yBaru. B apxiBHi#l TpaBO3acTOCOBUill MPAKTHUIIL
TIOMiTHA TeHAEHINiA O CTBOPeHH IIeHTPiB 36epiram-
HA eJeKTPOHHMX MOKYMEHTIB Ta CIeIiaJTi30BaHUX
eJeKTPOHHUX apXiBiB. Ile Mo:ke OyTH IPHUKJIATOM
VCHIITHOTO IIPWBATHO-JEP:KABHOTO IapTHEPCTBA
B 30eperkeHH] HanioHaIbHOI mam’ ATi [4].

@®paHIly3bKe 3aKOHOJABCTBO IIPO apXiBU He €
yHiBepcasbHUM. BesbrilicbKe HallioHaJIbHE apxiBHE
3aKOHOZABCTBO MOJEPHI3YETHCA IMOBLILHO, iHOAI He
BiiITOBilatouM cyyacHUM 3aBJjaHHAM rajysi. Biposa-
IKeHHA MU(PPOBUX TEeXHOJIOTiH 3 METOAMYHO0 VHi(i-
Kallieio pobJIATh MBEANAPChKY apXiBHY KOy OJTHi-
€10 3 HalicUJIbHITIX B €Bpori i ¢BiTi.

Jlimepamypa

1. Byxpeesa O.H. Opraus! ynpaBieHUa apXUBHBIM
IeJIOM ¥ HOPMATHBHO-IIPABOBOE PeryJupoBaHue B chepe
nenonpoussogctea (1918-2018 rr.) / O.H. Byxkpeesa.
Omeuecmeennbie apxuswt. 2018. Ne 5. C. 20-36.

2. Byxpeesa O.H. HopmaTuBHO-IIpaBOBOE 0OOecIeye-
HUe TocygapcTBenHoro gesomnpoussogacrsa B CCCP (1980—
1991 rr.). Beemnux BHHHUTA]. 2018. Ne 1. C. 36-48.

3. Bceobmas ucropus apxuBos: Mcropus u opra-
HU3aIMsa apXUBHOTO JeJia B CTpaHaxX EBDOIBI: yueOHUK /
II. Keuxkemeru, K. Masun, C. IleTkoBa u Ap. ; OTB. pef.
T. Xopxopaura. Y. 1. Mocksa : PI'TV, 2019. 379 c.

4, Hswmecrsera 0.B., Marycesuu [I.C. 3apybe:xHoe
cBOOOIHOE TIPOTPAMMHOE 0becIieueHre aBTOMATH3NPOBAH-
HBIX O0IMOTeTHO-NH(POPMAINOHHBIX cucTeM. Hayyunble u
mexnuyeckue oubauomeru. 2020. Ne 3. C. 69-78.

5. Kapamerannm U.B. 3apoxmenue apxuBHOHM Tpa-
munuu KBebeka. KBeOek B mccaeroBaTeIbCKOM IPaKTHKe
u oOpasoBaTeIbHBIX TporpamMmax PTTY : (mo maTepuaiam
3acemanuil «kpyroro crona» Ilerrpa «MockBa-KBeGek»)
®epmep. areHTCTBO 1O 00pasoBaHumioo, Poc. roc. rymaHu
Tap, yH-T, Hay4HO-00pasoBart. meHTp «MockBa-Ksebex» ;
mox pex. MU.B. Kapameranm. Mocksa : PITY, 2007.
C. 39-44.

6. Kapameraum B.B. HayuHo-TexHUUECKOe apXUBbI
IIBetimapuu: anaauT. 0630p. Mocksa : PTTV, 1993. 133 c.

7. FKapameraun B.B. Cucrema apXuBHBIX VUpPEK-
nenuit IllBeiinapuu. Omevecmeennvle apxusvl. 1992,
Ne 2. C.106-111.

8. IIposoposa B.B. Hossiit 3akoH 00 apxuBax ®paH-
uuu. Omevecmaenuule apxuewvt. 2010. Nel. C. 59-68.

9. IIposoposa B.B. IIpo6memsl u pedopMBI apxuB-
HOTO 3akKoHojarenbcTBa Ppannmmm 1994-2008 rr.
Becmuuk apxusucma. 2012, Ne 2. C. 183-192.

10. PemeroBa A.A. Opranmsanus apxX@WBHOTO Jeja
B EBporomuccuu. H3zeecmusa Camapckozo HAYLH020
uenmpa PAH. 1. 15, Ne 1, 2013. C. 160-163.

11. Pwubauox O.M. Mixxunaponui inTerpoBani nudposi
pecypcu JOKYMeHTAIbHOI KYJIbTYPHOI CIIAAIIUHY apXiBiB,



Bunyck 5(34), 2020

11

0i0mioTeK, My3eiB: eTamu CTBOPEHHS, CTpATerii pOSBUTKY
(80-ri poxu XX — 10-1i poku XXI cr.) : aBTOpPED. AHC. ...
KaHuz. ict. Hayk : 27.00.02 / O.M. Pubauox ; HAH Vkpai-
uu, Ham. 6-xka Ykpaimm im. B.I. Bepragcbkoro. Kuis,
2018. 23 c.

12. CamoxrsacoB [[.5I. IocromHcTBa OeJBIUICKON
apXMBHOH IEHTPAIN3aIuY CPABHUTEIBHO C (DPAHIIY3CKOM.
I[enmpanusayus 2ocy0apcmeeHHuvLX aApPXus08 6 3anad-
noit Eepone. MockBa : Kuura mo tpeGoBanuio, 2012.
C.122-128.

13. Cuneokmuit 0.B. PacmupeHue rpaHul KU3HEH-
HOTO IMKJA (POHIOJOKYMEHTA C KOHIENTYAJbHOW II03M-
MU TEeXHOTPOHHON apXWUBUCTUKHU (HMCTOPUKO-TEXHUYEC-
KUl 1 WHQ)OPMAIMOHHO-KOMMYHUKAI[MOHHBIH aCIEeKTHI).
Hcemopuyeckuil scypran: Hayynvie uccaedosanus. 2018.
Ne 1. C. 17-51.

Anorania

T'opiwna M. JI. HopmaTuBHO-IPaBOBi 0CHOBM (hyHK-
1iOHYBaHHA apXiBHOI CIIy:k0Hu y KpaiHax €Bpomeiicbkoro
Corozy (®panuii, [lIBeiinapii, beasrii). — CrarTa.

¥ cTaTTi po3risamaeThes eBOMONiA, CTPYKTYpA i JuHa-
MiKa HOPMATHBHO-IIPaBOBOTO 3a0e3meueHHA apxiBHOI
misabHOCTi y @panmii, [IIseiinapii Ta Bensrii. PeTpocmek-
TUBHAHM IOPiBHAJILHO-IIPABOBUN AaHAJNI3 MiKHAPOJHUX
Ta 3apy0i’KHMX CTAaHAAPTiB 3 mpuBOAY IubpoBisamii pe-
TPOCTIEKTUBHUX JOKYMEHTATbHUX TPOEKTIB, iHCTPYKTHUB-
HO-METOJUYHUX JJOKYMEHTIB i 6araTb0oX iHIIMX HOPMATHUB-
HUX apXiBHO-IIPABOBUX JAKepeJs 3 peryiaMeHTaIlii apxiBHol
CIIPaBY 0O3BOJIMB BUBHAUNWTH AK IEBHIi CIILIbHI pucw, Imo
IpUTaMaHHi OiIBIIIOCTI IPABOBUX CHUCTEM 3apyOiKHUX
KpaiH, Tak i HamioHaJabHI Ta perioHa;bHI 0COOJMBOCTI.
3’sdCcoBaHO, IO IPABOBi OCHOBM Ta NPUHIUIN OpraHisa-
il apxiBHOI rajysi 3aKJajeHo y HaI[iOHAJbHUX 3aKOHAX
PO apXiBY BiIOBITHUX Jep:KaB, a TAKOK JOMOBHIOIOTHCA
CHeIiaJbHUMY HOPMATWBHO-IIPABOBUMHU aKTaMu. Bcta-
HOBJIeHO, o IlIBeiinapia saiiMae Jmigupyoui mosuiii AK
y cdepi HAYKOBUX AOCHi:KEeHb, TaK i B rajysi mpaBoOBOTO
PeryJroBaHHSA MUTaHb, OB’ I3aHUX 3 TEXHIYHMMU HOCifA-
mu iH(popmaiii. ABTOpKa TOXOAUTH BUCHOBKY IIPO Te€, III0
indopmaniiina AiAnbHiCTh OyAb-AKOI IUBiNTi30BaHOI Kpa-
{HE cnMpaeThecsA He TiIbKM Ha IepelNOBUH HOCBij iHIMHX
Jep:KaB, ajie ¥ BpPaxoBYE BJIACHI HaIliOHAJNbHI iHTepecH.
HoBeneHo, 1o cTpiMKi 3MiHuM B apxiBHil ramysi Bigobpa-
JKAI0Th BCTYII Kpain €Bponu 3 Kinng XX CT. [0 BUCOKOTEX-
HOJIOTiYHOTO iH()OPMAI[iTHOTO CYCIiIbCTBA i IIOPOAIKYIOTH
HOBI IigX0AM 100 IPABOBOT'O PETyJIOBaHHA OpraHisarrii
yIpaBJIiHHdA, 30epiranusd, mepefadi Ta BUKOPUCTAHHSA ap-
XiBHMX BifomocTell B ymoBax Iu(poBisaIlii riodasbHO-
ro indopmamnifino-komyHikamifimoro mpoctopy. Oxpemo
HATOJIOIIYETHCA HA TOMY, IO 3a DPiBHEM peTyJIIOBAaHHA
cyuacHi cTaHZapTé OUM(POBKM apXiBHUX MOKYMEHTiB
PO3LIAITL Ha TPU KaTeropii crangapTiB: MiKHapOAHI,

HaIliOHaJbHI Ta opraHisariiHi. ¥ migcyMKax aBTOPOM
BU3HAUEHO, 1[0 CHCTEMa apXiBHOTO 3aKOHOJABCTBA KpaiH
€Bpormu, [e OCHOBHIMH JaHKAMU € JeP:KaBHi, raaysesi Ta
NIpUBATHI apXiBM, BKJIIOUEHA 0 TJI00aIbLHOTO iH()opMAaIliii-
HO-TIPABOBOT'O IIPOCTOPY fAK BasKJIMBAa CKJIAJ0Ba YACTHAHA.
Kawuosi ciosa: apxiBHE 3aKOHOJABCTBO, TPABOBA peT-
JnaMeHTalliAg 30epiraHHA MTOKYMEHTiB, IIpABOBE PeTYJIIO-
BaHHSA oprauisarii apxiBHOI JigIbHOCTi, pETPOCIEKTUBHA
inopmarnisa, nudposisalia apxiBHUX (POHIIB.

Summary

Horishnia M. L. The regulatory basis of functioning
of the archival service in the countries of the European
Union (France, Switzerland, Belgium). — Article.

The article considers the evolution, structure and
dynamics of legal support of archival activities in France,
Switzerland and Belgium. Retrospective comparative
legal analysis of international and foreign standards
for digitization of retrospective documentary projects,
instructional and methodological documents and many
other normative archival and legal sources on the
regulation of archival affairs allowed to identify as certain
common features inherent in the vast majority of legal
systems and foreign countries. national and regional
features. It was found that the legal basis and principles
of the organization of the archival industry are laid down
in the national laws on archives of the respective states,
and are supplemented by special regulations. It has been
established that Switzerland holds leading positions both
in the field of research and in the field of legal regulation
of issues related to technical media. The author concludes
that the information activities of any civilized country
are based not only on the best practices of other states,
but also take into account their own national interests. It
is proved that rapid changes in the archival field reflect
the entry of European countries from the end of the
XX century to the high-tech information society
and generate new approaches to the legal regulation
of the organization of management, storage, transmission
and use of archival information in the context of digi-
tization of the global information and communication
space. It is emphasized that according to the level of regu-
lation, modern standards of digitization of archival
documents are divided into three categories of standards:
international, national and organizational. As a result, the
author determined that the system of archival legislation
of European countries, where the main links are public,
sectoral and private archives, is included in the global
information and legal space as an important component.

Key words: archival legislation, legal regulation
of document storage, foreign experience, legal regu-
lation of organization of archival activity, retrospective
information, digitization of archival funds.
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KarOudam wpuduiHUX HAYK,

doyenm Kagedpu inmeneKmyaibHol 81ACHOCT
Inemumymy npasa

Kuiscvkozo nayionaavrozo ynisepcumemy imeni Tapaca Illesyenka

CYYACHHH CTAH TA TIEPCIIEKTUBHI POSBUTKY HAYROBOT'O III3BHAHH
IHTEJEKTY AJIBHOI BJIACHOCTI K IIHHICHO-ITIPABOBOT'O ®EHOMEHY

Beryn. HaykoBe misHaHHA OyAb-AKOTO (heHOMeE-
HY eKOHOMiKO-IIPaBOBOI [iliCHOCTI HeMOKJuBe 0e3
IPOBEIEHHA I'PYHTOBHOTO aHAJII3y iCHYIOUOTO CTaHy
TOKTPUHAJBHOTO Mi3HAHHA T4 BUSHAUEHHSA IE€PCIIEK-
TUB #oro po3BuTKy. lle cTocyeTnes i mpeamery Ha-
IIIOT0 HAYKOBOTO MOCHiMJKeHHA — iHTeJeKTyaJbHOL
BJIACHOCTI AK I[iHHiCHO-IPaBOBOI'O ()eHOMEHY, YsB-
JIeHHS i imei 1010 AKOro MaTh iCTOPUYHO 3yMOB-
JIEHWH XapakTep Ta Bi3HAUAIOTHCA KOHKDPETHUM
CTaHOM CBOEI HayKOBOi po3poOKu Ha el uac. [HTe-
JIEKTyaJbHa BJIACHICTh AK 0COOJIUBUI COMIOKYIBTYP-
HUH MiHHICHUEA (heHOMEH Mae€ HAA3BUYANHO BEIUKY
iCTOpUYHY «CHANIIWHY» y BUIVIALI Pi3HOMAaHITHUX
HAYKOBUX YVABJIEHb Iepiogy AHTUYHOCTi, UMCJIEH-
HUX HayKoBux mpails CepenuboBivuusd i 1o6u HoBoro
yacy, HOBaTOPCHKUX KOHIIENIIiN i Teopiil, BUCYHY-
TUX CYYaCHUMU NPABO3HABI[AMY, €KOHOMICTAMHU Ta
(inocodamu. IcTopusm BUBUEHHS iHTEJEKTyaJbHOI
BJIACHOCTI 3araJioM Ta ii I[iHHiCHO-IIPABOBUX aCIIEKTiB
30KpeMa 3yMOBJIIOETHCSA IIePeAyCciM TaK0I0 HeBiAIiab-
HOI0O BJIACTUBICTIO iHTENEKTYyaJ bHOI BJACHOCTi, fAK
CIIPOMOJKHICTb aKyMYyJII0BaTH B c00i creru@iky cyc-
miJIBHO-TIPaBOBOI AificHOCTi. IHTeseKTyasnpHA BJAc-
HiCTb 3a CBOEIO IPUPO/OI0 TA CYTHICTIO € IMHAMIUHUM
SABUIIEM, AK€ 3MiHIOETHCH IIiJl BILIUBOM PO3BUTKY Ta
(yHKIIiOHYBaHHA pi3HOMAaHITHUX cep CyCHiThHOrO
KUTTA. [HTeeKTya bHa BIACHICTH € TAKOIO, III0 IIij-
majae IMif BIJINB CYCHIJBHUX 1 [ep:KaBHUX IIPOIECiB
MeBHOI iCTOPWYHOI eIoX¥, BHACTIZOK I[HOTO TPaH-
c(hOpMy€eTbCA BiAMOBITHO 0 aKTyaJbHUX CYCIIiJIb-
HO-TIOJIITUYHUX Ta NPAaBOBUX NOTPed i IiHHOCTEH.
Bognouac i came aBulle iHTENEKTYaIbHOI BJIACHOCTL
BILTMBAE HA iHIITi eKOHOMiKO-ITPABOBi ABUIIA 1 IpoIe-
CH, BUBHAUAIOUY iX TpaHchopMaIlio, sMiHy iX QyHK-
I[iI0HAJBHOI POJIi HA KOHKPETHOMY eTalli JKUTTeiANb-
HOCTi CyCIIiThCTBA.

Y cyuacHi#t IopuguuHili HayIli IpeAcTaBIeHe IITU-
POKe KO0JI0 HAyKOBUX, B TOMY UHCJIi 1 IucepTamiiinux
IOCJIiIKeHb, TPUCBAUYEHUX TEOPETUYHUM Ta METO/0-
JIOTiYHUM Tpo0JIeMaM iHTeJIeKTyalbHOI BJIAaCHOCTI, i1
IIPaBOBOMY 3a0e3IeUeHHI0, TUTAHHAM ii 0XOPOHU Ta
3aXMCTy, KDUTHYHOMY aHAJi3y mepeBar Ta HeIOMiKiB
IPaKTUKY 3a0e3TeUeHHS iHTeIeKTyalbHOI BJIaCHOCTI
B CyYacHUX YMOBax po30yZOBU Iep:KaBU i IPaBOBOI
CUCTEMHU, JIOTIYHMM i HOHATIHHO-KaTeropiaJbHUM

3acajaM iHTeJeKTyasabHOI BiacHocti Tomro. Ilpore,
IIOTIPH T€, 10 HAYKOBI[ IPUJiIAITL 3HAUHY yBary
Mi3HAHHIO iHTEJIEKTYaJbHOI BIACHOCTI, MUTAHHAM ii
POBYMiHHA, (PYHKI[IOHAJBLHOTO MPUBHAYEHHS, IIpa-
BOBOI'0 3a0e3leueHHs TOINO, CJIiA BiI3HAUWTH, IO
0COOJIMBOCTI CTaHy ii HOKTPMHAJILHOI DPO3POOKHU Ta
IIePCIIeKTUB IOAAIBIIIOT0 HAYKOBOI'O IIi3HAHHA € Hall-
MEHIII JOCJiPKeHUMU.

BescymuiBHUM € TOW (haKT, IO 3 METOIO IIPOBE-
IeHHA Pes3yJIbTaTUBHOTO HAYKOBOTO HOCiI:KeHH Ta
aHaJi3y CyYacHMX HAYKOBUX YSBJEHb IIPO iHTEJEK-
TyaJbHY BJIACHICTB, il BUMIp AK I[iHHICHO-IIPABOBOT'O
(eHOMEHY HEOOXifHO TepII 3a BCe MOCHITUTH iCTO-
PUYHUN «(PyHAAMEHT» BUBYEHHS iHTEJEKTYaJabHOI
BJIACHOCTi, BUBHAUUTHU TI€PEYMOBU, 3MiCT i 0CO0JIH-
BOCTI 3apOKEeHH I CTAHOBJIEHHA YABJIEHb IIPO iHTe-
JIEKTYaJbHY BJACHICTD, 3’ ACYBaTH MOKJIMBI KpUTEPil
mepiofusalii po3BUTKY X yABIEHb Ta OO DYHTYBA-
TU CaMy Iepiogu3aIiio, TaT XapaKTepUCTUKY KO-
HOMY TMepiofly PO3BUTKY NAHWUX YSABJIEHB, i, BPEII-
Ti pemT, Ha OCHOBI OIpaIloBaHHA BigmoBigHOI
IKepesabHOI 6as3u 3’AcyBaTH CydyacHHUH cTaH i mep-
CIIEKTHBY HAYKOBOTO AOCJTiI;KeHHS iHTeJeKTyaabHOl
BJIACHOCTI AK IiHHiCHO-TIPaBOBOTO (heHOMEHY. ¥ Ha-
KX BJIACHUX MyOJiKaligax MU BiKe 3BEPTAJIU yBATY
HAa Te, I0 AOCHiIKeHH 0y Ib-AKUX SBUII i IIpoIecin
CyuacHOI IIpaBoBOi AificHOCTI mOTpedye HacaMmIepen
BU3HAUEHHS METOZOJIOTiYHOI OCHOBHM TaKOI'0 JOCJi-
IJKeHHS, BCTAHOBJIEHHS [TePeBar I0JI0KeHb KOHKPET-
HOTO TUIIY IIpABOMisHAHHA. AHAJI3 MOJ0KEeHDb TUIIB
IIPaBOIi3HAHHA [O3BOJIUB B pPe3yJbTaTi iNATHU BUC-
HOBKY IIPO IIepeBaru IiHHiCHO-IIPaBOBOTO MiIX0LY 10
TOCJiJKeHHSA iHTeJeKTyaJbHOI BJIACHOCTI AK SBUIIA
mpaBoBoi miticHocrti [1, ¢. 324]. BpaxoByrouu 3asHa-
yeHe, CJIil HATOJOCUTH HA TOMY, IO MPO6JIeMaTHKa
iHTeJIeKTya bHOI BJIACHOCTI AK 00’€KTy HAyKOBOTO
misHAHHA Oy/le PO3KPHUTAa HAMU B POOOTI KPish mpus-
My i po3yMiHHA AK I[IHHICHO-IIPABOBOTO (heHOMEHY,
1[0 AaKYMYJIIO€ B cO0i COITIOKYIBTYPHI I[iHHOCTI cyyUac-
HOT'O CYCIILJIbCTBA Ta fABJSAE c000I0 00’€KT IPaBOBOI
OXOPOHU.

Mera Ta 3aBmaHHA AocaimkeHHd. Binsnauaroun
BUCOKUY DiBeHb aKTYaJbHOCTI TeMHU ITiel HAyKOBOI
po00TH, HATOJIOIIYIOUM Ha MOIIJBHOCTI MOCHJIEHHS
BMBYEHHA CY4aCHOTO CTaHy HAyKOBOTO MOCJiIKEHH

© M. B. Korerxo, 2020
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iHTEeJIeKTyaJbHOI BJIACHOCTI SK IIIHHICHO-IIPABOBOT'O
(beHOMEHY, BiZI3HAUAIOUN METO/OJIOTIUHY BaKJUBICTH
OTPMMAaHUX Pe3YJbTATiB TAKOT0 MOCHiJKeHHHA, III0
JO3BOJIUTD 3’ACYBATU CYUaCHUH CTaH ii HAYKOBOI po3-
POOKH Ta 0OXapaKTepPU3yBaTHU MEePCIEeKTUBHI HAIPAMHI
MIOJIAJIBITIOT0 HAYKOBOT'O JAOCIi?KeHHA, BBAXKAEMO 3a
JOIILIbHEe MeTO0 Ifiei po0OoTH BH3HAUNTHU IIOCHICHHS
Mi3HABAJIbHOI OCHOBM BUBUEHHS IIiHHiCHO-IIPABOBUX
aCIeKTiB iHTeJIEKTyaJbHOI BJACHOCTI B Cy4aCHUX YMO-
Bax TpaHchopMmaIrii cycmisbeTBa, Aep:KaBy Ta IIpaBa.
HocATHEHHA TOCTABJIEHOI METH HAMU IIOB’ ABYETHCA 3
BUKOHAHHAM HACTYIIHUX 3aBJAHb: a) BUSHAUUTH OCO-
0JIMBOCTI Ta y3araJbHUTH CTAH HAYKOBOT'O JOCJiIsKeH-
HA iHTeJIeKTyalbHOI BJIACHOCTI AK I[iHHiCHO-IPaBOBO-
ro peHOMeHY; 0) BCTAHOBUTH II€PCIIEKTUBHI HATIPAMMU
HaYKOBOTO IOCJiIKeHHA IIIHHICHO-ITPABOBUX aCIeKTiB
iHTe/IeKTyaJbHOI BJACHOCTI.

OcHoBHA yacTHHA. [HTeNIEKTyalbHA BJIACHICTH —
sBHUIIle CKJIagHe i baraToacmekTHe, AKe 00’€KTUBHO
BUHUKAE 3 MOABOIO JIIOACTBA, OCKIJIBKU € IIPOABOM
JIIOJICbKOI PO3YMOBOI AidAnbHOCTi. I[HTeseKTyasbHA
BJIACHICTD € HEeBifAiMIbHMM UMHHWKOM iCHYBaHHS Ta
PO3BUTKY CyUYaCHOTO CYCIIiILCTBA, 03 iHTeIeK TyaIb-
HOI BJIACHOCTI HEMOMKJIMBO YABUTH OyIb-AKe CydacHe
CYCIILIBCTBO, BOHA € OCHOBOIO I0T0 PO3BUTKY Ta IIU-
BisisoBaHoCTi. 3a3HaueHe BU3HAYUAE BUCOKWH IMis3HA-
BaJIbHUI PiBEeHD iHTEJIEKTyaJbHOI BIACHOCTI, ITI0 3HAa-
XOJUTh CBifl TPOAB y UMCJIEHHUX HAYKOBUX IIpaIlAx
AK BiTYMBHAHUX, TaK i 3apy0iskHUX BueHUX. CHOTOJ-
Hi HAYKOBI JOCJIiIIKeHHA iHTeJIeKTyaJbHOI BJACHOCTL
AK ITPABOBOI'0 ABUIIA IIPEJICTaBJIEH] MTUPOKUM KOJIOM
HayKOBI[iB — TIIPeJCTaBHUKIB iCTOPMKO-TEOPETUY-
HUX, TaJy3eBUX Ta CIeMiaJbHUX IOPUANYHUX HAVK.
BBaxaemo 3a momijibHe iX y3araJbHUTH BifmoBif-
HO [0 BUOKPEeMJIEHUX HaMu KputepiiB. B samemxHo-
CTi Bij mpeAMeTy HAYKOBOTO IOCTiI:KEeHHA OKpeMi
[iHHICHO-TIPaBOBIi acIeKTH iHTeIeKTya bHOI BJIACHO-
CTi POBKPUTO B MeXKax:

— iCTOPMKO-IPAaBOBUX IOCJTiIKeHb, Je iHTeJeK-
TyajJbHa BJACHICTH JOCHIMKYEThCA AK iCTOPUUHO
3yMOBJIeHE ABUINE IIPaBOBOi peajbHOCTI, 1110 BU3HA-
YaeThCA B3aKOHOMIDHOCTAMHU Bapof:KeHHA, BUHUK-
HEeHHs, CTAHOBJIEHHS Ta PO3BUTKY. Bimmoimmo, iH-
TeJeKTyaJbHA BJACHICTH DPO3KPUBAETHCA BUEHUMU
Kpisb mpuaMy icTopii cTaHOBJIEHHA ii TpaBOBOTO 3a-
OesmeuenHd [2];

— TIOPiBHAJBHHO-IIPABOBUX JOCJiMKE€Hb, 3MiCTOM
AKUX € BUBUEHHA DPiIBHOMAHITHUX NPaBOBUX acCIeK-
TiB iHTeJIEKTyaJ bHOI BJACHOCTI Kpidh mpuamy ii Bif-
MeXKYBaHHS Bifl iHIMUX CYMiKHUX aBUII (KaTero-
piit) ropuAwYHOI HAYKM, BU3HAUEHHS iX CILIBHUX
i BimmMinHUX 03HAK, 0cOOIMBOCTEH iX B3aeMozii (B3a-
€MOBILTHBY). Tak, BUEHIMHU PO3KPUBAIOTHCA IOPiB-
HAJBHO-IPABOBI  aCIeKTH KOHCTUTYIIiHO-TIPaBO-
BOTO 3aXMCTy iHTEJNEKTYaJbHOI BJIACHOCTI 3apy0ix-
HUX KpaiH [3];

— KaTeropiaJbHUX [IOCHifKeHb, B SKUX BUBYA-
IOTbCA MUTAHHA MiCIlA iHTeJEeKTyaJbHOI BJIACHOCTL

B CHCTeMi IOHATIHHO-KaTeTopiaJbHOTO allapary 1opu-
IWYHOI HAYKH, 3’ ICOBYIOTHCA i 03HAKM Ta HAJAIOTh-
cd 1l XxapaKTepUCTUKHU, YIOCKOHATIOETHCA BU3HAUEH-
HA TOHATTSA «iHTeJIEeKTyalbHA BIACHICTE» [4];

— CHCTEMHO-CTPYKTYPHUX JAOCHifKeHb, IO CTO-
CYIOThCA BUBYEHHSA NMUTaHb Miclld iHTeNIeKTyaJabHOI
BJIACHOCTi B CHCTeMi ABWII NPABOBOI peaJbHOCTI,
3’sICyBaHHA B3a€MO3B 3Ky MiXK IHTENEKTyaJIbHOIO
BJIACHICTIO Ta iHIIMMU CYMiKHUMU NIPaBOBUMU ABU-
maMu (HAIpUKJIAL, TBOpYa MisAbHICTb, aBTOPCHKE
mpaBo To1ro). Tak, BueHUMU 3p00JIeHO CIIPO0Y JOCJTi-
IUTH CUCTEMHI aclleKTH IPAaBOBOTO 3aXUCTY iHTEJIEK-
TYaJbHOI BIacHOCTI [5]; HAOYTTS Ta 3aXUCTy ManHO-
BUX IIPaB iHTeJNEKTya bHOI BjIacHOCTi B YKpaini [6];

— iHCTUTYIiAHO-IPABOBUX MOCIiIKeHb, 3MiCTOM
AKUX € BUBUEHHA iHTeJeKTyaJbHOI BJIACHOCTI AK IIPO-
aByiiiHCTUTYIIHHUX CKIafHUKIB(CY0 €KTiB, X TPaBO-
BOT'O CTaTyCy, CUCTEeMU IIPaB iHTeJEKTyaJbHOI BJac-
HOCTIi, Iporiecy ix peaJisarrii Torro), 1o Bigobpaska-
I0Th B TOMY 4mcIi i ii minricHo-mpaBoBuit BUMIp [7];

— IIPAKCeOJIOTIUHUX JOCJTiMKeHb, 1110 IPUCBIYEHL
aHaNi3y iHTeJeKTyaabHOI BIACHOCTI AK 06’ €KTY mmpa-
BOBOI OXOPOHU i 3aXMCTy, BUNHEHHA IOPUANYHO 3HA-
YMMUX [Jiff, HAIlIeHUX Ha 3a0e3leueHHsA HEmopYII-
HOCTi mpaB cy6’€KTiB ImpaBa iHTeNEKTyaJ bHOI Biac-
Hocti. Tak, y opuguuHil HAayIli IpecTaBIeH] mpali
BUEHUX, B AKUX JOCTIIKYIOThCA MUTAHHA Teopii Ta
MIPAKTUKY CIIiBBiHOINIEHHSA 3aTaJIbHOIO Ta iHAMBITY-
aJIbHOT'O IIPABOBOTO PETYJIIOBAaHHA BifHOCUH Y cepi
inTeneKTyanbHOI BiIacHOCTI [8].

Braganuit HaMu KpuTepiil ysaraJbHeHHA HaIIpPA-
MiB [IOCJTiIKeHHS iHTEeJeKTyaJbHOI BJIACHOCTI SK
I[iHHICHO-IPaBOBOTO ()eHOMEHY He Ma€ BUKJIOUHOTO
XapaKTepy Ta MO:Ke OyTH DOSIIMPEHUH i JOIMOBHE-
uui inmumu. Tak camo Oyze posmimpeHa i xapaxTe-
PUCTHKA HANpPAMIB AOCHiMKEHHA iHTeNIeKTyaJabHOI
BJIACHOCTi 3araJyioM Ta il IiHHiCHO-IPaBOBUX acIeK-
TiB 30Kpema. Cixix BimsHaumTH, 10 CyYacHWI cTaH
TOCJIiIKeHHS iHTeJIeK TyaIbHOI BJIACHOCTI AK I[iHHiC-
HO-TIPaBOBOTO (DEHOMEHY MOXKHA OXapaKTepu3yBa-
TH AK TaKWH, 10 IpeACTaBIeHUN MUPOKUM KOJOM
HAYKOBUX AOCJTiI:KeHb IK BiTUM3HAHUX, TaK i 3apy-
Oi»kHUX BueHNX. OTHAK HASBHUM € BUCOKHUI PiBEHB
XA0THYHOCTI Ta HEIOCJiJJOBHOCTI HAYKOBHUX JOCJi-
I'KeHb iHTeJIeKTyaIbHOI BIACHOCTI, K TUX, II[0 OyJI1
IpOBeZieHI B MUHYJIOMY, TaK i THX, 10 Bif0yBaoOTh-
cd cborofgHi. B pesysibrari MOKJINBO KOHCTATyBaTH
(akT icHyBaHHA He CTLIBKU KOMILIEKCHOTO MiIXOLY
0 BUBYEHHSA IHTEJNEKTyaJbHOI BJIACHOCTi, CKiJb-
KM 3HAYHOI KiJIbBKOCTiI aBTOPCHKUX 1HAMBITyaJbHUX
PO3po00K TMX ab0 IHIMKX ACIeKTiB iHTeJIeKTyasb-
Hoi BiacHocTi. BKasane moTpebye BUOKpEeMJIEHHA Ta
BIIPOBA/?KeHHA B IMPAKTUKY HAYKOBOTO AOCHifKeH-
HA KOHKPETHUX Ii8HABAJIbHUX IiAXOAIB 10 PO3yMi-
HHA iHTeJIeKTyaJbHOI BJIACHOCTi, IT[0 MAlOTh 3aCHO-
BYBaTHUCh Ha IOJIOKEHHAX BiAITIOBIIHUX 3arajJbHOBU-
3HAHUX TUIB IpaBomisHaHHA. Ha Hamy nyMmKy, s3a
OCHOBY TaKOTO AOCTiI)KeHHA BApTO B3ATU B TOMY
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ynucsi i akciosorivHWi migxim, mo (PyHKIIiOHAJIBHO
CIIPOMOXKHUYN c(OopMyBaTH KOHIENTYyaJbHY IIi3HAa-
BaJIbHY CTPATErilo MOCTiAKeHHA iHTeJeKTyalbHOL
BJIACHOCTI Kpisp mpuamy il IiHHiCHO-ITPABOBOTO
COPUUAHATTA.

3 orsiAny Ha BKa3aHe BUIIE BBAKAEMO 34 JIOILIbHE
OKDPEMO 3BEPHYTH yBary Ha IepCreKTUBU HaYKOBOTO
JIOCJiMKeHHs IiHHICHO-IIPABOBUX ACIIEKTIB iHTEJIEK-
TYaJbHOI BJIACHOCTi, BPAXOBYIOUM OCOOJMBOCTI CY-
YaCcHOTO CTaHy X HAYKOBOTO A0CHiixKeHHA. [0 TaKuX
MIePCIIEKTHUB MOYKJIUBO BiJHECTU HACTYIIHI:

— To-Tiepllle, TOJaJbllle HAYKOBE NOCJiIKeHHA
[iHHICHO-TIPaBOBUX ACIEKTiB iHTeJeKTyaJbHOI BJac-
HOCTi moTpebye HacaMIepe[ IOAOJaHHSA MAHYIUOTO
B IOPUAWYHIM HAYIi BY3BKOTO iHCTPYMEHTAJIHHOTO
MiX0AYy [0 POSYMiHHA iHTEJIEKTyaJbHOI BJIACHO-
cTi (g saco0y s3alesmeueHHs peasisamii iHTepecis
ii cy6’exriB. — IIpum. aBT.) Ta mepexomy A0 IIUPO-
KOTO0 1i pO3yMiHHS K CKJIaJHOTO Ta 6araToacmeKTHO-
ro SBHIIA, IO €, 3 OAHOTO OOKY, caMOCTifiHOIO c(he-
POI0 JIOCHKOI IiANBHOCTI, & 3 iHITIOT0 — Pe3yJIbTaTOM
JIIOJICBKOI PO3YMOBOI [iAJBHOCTi, CTAHOBUTH OCHOBY
PO3BUTKY JIOACTBA, 3abe3leuye peasisaiiio iHTe-
JIEKTYaJIbHOTO IIOTEHITiaay KOKHOI JoguHu. Bimmo-
BifIHO, CJIiJi TOCMJIWUTH BUBUEHHS TEOPETHUKO-IIPABO-
BUX Ta MPAKTUYHUX aCHeKTiB (PYHKI[IOHYBaHHA iH-
TeJIeKTyaJbHOI BJACHOCTI KPish MPU3MY 11 IMMPOKOTO
PO3YMiHHSA He JHIIe AK 3aco0y 3abe3meueHHA peaJri-
3arii inTepecis ii cy0’ekTiB, a came AK OaraToacmex-
THOT'O SBUIIA, II[0 € HeBiTiIPHUM €JIeMEeHTOM CHCTe-
MU CyYaCHUX COIIOKYJIbTYPHUX I[iHHOCTEN;

— IO-Apyre, 3MiACHEHHS HAYKOBOTO IOCJIiIKeH-
HA IIHHICHO-IPaBOBUX AacHeKTiB iHTeJeKTyaJlbHOL
BJIACHOCTI TOTpedye MOMOJIAHHS 3aimeosorisoBaHo-
CTi MpeCTaBIeHUX Y IOPUAUYHIN HAYIll TOTJIAAIB HA
ABUINE iHTEJEKTyaJbHOI BJIACHOCTi, 10 copMyBa-
JIUCA B PAASHCHKIN IOPUAWMYHIN HAYIi Ta B IMOZAJb-
IITOMY BILJIMBAIOTh HA CyYaCHI HAYKOBi HOCTiKeHHA
iHTEJIEeKTyaJdbHOI BJACHOCTI AK TIPaBOBOTO ABUIIA,
110 3yMOBJIEHO CIIPUAHATTAM iHTEJEKTyaJbHOI Biac-
HOCTi TTepeBa’KHO AK Pe3yJIbTaTy BUKOHAHHA TPY/O-
BUX 000B’A3KiB a00 CKJIATHUKA 3aTaJbHOT0 CYCIIiIb-
HOTO IIPOT'Pecy;

— TO-TpeTe, HAYKOBe MAOCHiM)KeHHA iHTeNeKTY-
aJbHOI BJACHOCTI Kpishb NPUBMY aKCioJoriuyHOTO
migXomy MO ITIPaBOIi3HAHHA IOTPeOye IOCUIeHHS
cBiTorsanaOTO ((hisocodehKoro) ocMucaeHHs (heHo-
MeHY iHTeJeKTyaJbHOI BIaCHOCTI, 0COOJHUBO B UACTHU-
Hi ysaraJbHeHHS IlepeBar IMOJIOXKeHb THUIIB IIPaBo-
PO3YMiHHSA, HEJOMYIIEHH IX CYIIePeYHOCTi, 10 Mae
CTaTU OCHOBOIO JIJIA y3araJbHeHHS IPaBOBOTO BUMipy
iHTEeJIeKTyaJbHOI BJACHOCTI AK Ii38HABAJBHOTO ABU-
14, JO3BOJUTH OKPECIUTH HOT0 IisHABAJbHI MeXi,
BifIMe)KyBaTH MOTO BiJ] iIHIMMX CyMiKHUX ABUII IIpa-
BOBOI JifICHOCTI;

— II0-YeTBepTe, IOJaJbIIi HAYKOBL HOCHiIKeHHA
iHTeJIeKTyaJbHOI BJIACHOCTI AK IiHHiCHO-ITPABOBOTO
(beHOMEHY MaIOTh POSBUBATHUCH KPidh MPU3MY IIOCH-

JIHHA MIKIUCIUILIiHAPHOCTI HAYKOBOI'0 IisHAHHA,
110 Ma€e 6yTH 3aCHOBAHO HA I'PYHTOBHUX JOCJiIKeH-
HAX TEOPETUKO-NPABOBUX Ta MPAKTUYHUX aCIEKTiB
iHTeJeKTyanbHOI BiacHOCTi. Take akKIeHTYBaHHSA
Ha MiKJUCHUILIIHAPHOCTI HAYKOBOTO Ii3HAHHA iH-
TeJeKTyaJbHOI BJIACHOCTI IOTEHI[IiHO CIIPOMOXKHE
OyZe TOCWJINTHA METOHOJOTiUHY OCHOBY IIOZAJb-
IUX JOCTiIKeHb BKAas3aHOi mpoOJeMaTUKN Yy Me-
JKax AK rajy3eBUX, TaK i cueliaJbHO-MIPUKIATHUX
IOpUIUYHUX HAYK;

— mo-I’sAiTe, HAOYBAIOTh BUKJIOUHOI aKTyaJIbHO-
CTi TOETHAHHA TEOPETUKO-NPABOBUX 1 MPUKJIAJHUX
HAYKOBUX NOCJiI/KeHb iHTeJeKTyaJbHOI BJIACHOCTI,
110 CIIPUATHUME, 3 OTHOTO O0KY, CTBOPEHHIO HAJIEKHOI
eMITipUYHOI OCHOBM HAYKOBOT'O JOCHiIKeHHd, a 3 iH-
I10T0 OOKY — BUPOOJIEHHIO KOHKPETHUX METOIUYHUX
MIPOIO3UITIY i PEKOMEHJAIlifl Yy YaCTHHI IMOCUJIeHHS
IIPaBOBOTO 3a0e3MeUeHH MpaB cy0 €KTiB iHTEIEKTY-
aJIbHOI BJIACHOCTI, 3a0e3IeUeHHS H0ro BiAmoBiAHOCTL
MiKHAPOZHUM CHCTEMaM OXOPOHM Ta 3aXHUCTy iHTe-
JIEKTYaJIbHOI BJIACHOCTI.

BucHoBEkH. 3 OTIa1y Ha CKIAAHICTE Ta 6araToACIeK-
THiCTb iHTEJIEKTYaJbHOI BJIACHOCTI, IPAHITUIIOBICTD aK-
cioJIoriuHOTO MiAX0MY 0 BUBUEHHA i1 TEOPETHUKO-TIpa-
BOBUX Ta MPAKTUYHUX ACIIEKTiB CJIiJ BiI3HAUWTH, ITI0
B PETPOCIEKTUBHOMY ILIaHI iHTe/JIeKTyaJbHa BIACHICTh
MoiKe OyTH TOCJTiIKeHa He JIUIIe KPish IpusMy icTopii
3apO/PKEeHHA Ta POSBUTKY 11 HAYKOBOT'O FOPUIUIHOTO ITi-
3HAHHA, aJie i icTopil cTaHOBJIEHHA Ta CyYacHOT'O CTaHYy
if mpaBoBoro 3abesmeueHHsa. ToMy AK MEPCIEKTUBHUI
HAIPAM JOCIiKeHHA TeMATUKH Iiel HayKoBoi poOoTH
BapTO BUBHAUUTY BUBUEHHA iCTOPii cCTaHOBJIEHHA Ta CY-
YaCHOT'0 CTaHY IIPABOBOT'0 3a6e3IIeUeHHA iHTEIeK TYa b-
HOI BJIACHOCTi B YKpaiHi.
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Anoranis

Komenxo M. B. CyuacHmii cTaH Ta mepPCIEKTUBH PO3-
BUTKY HAYKOBOTO Ii3HAHHS iHTEJNEKTYaJbHOI BJIACHOCTI
AK IiHHiCHO-IpaBoBOro henomeny. — Crarr4.

HayxoBe misHamua Oyab-AKOro (PeHOMEHY eKOHO-
MiKO-IIpaBOBOI [IiICHOCTI HEMOMKJWBE 0e3 IPOBEIEHHS
TPYHTOBHOTO aHAJi3y iCHYOUOro CTaHy MTOKTPHHAIBHOTO
MiBHAHHA Ta BUSHAUEHHS IEPCIEKTUB HOro po3BUTKY. Lle
CTOCYETHCA 1 IIPEAMETy HAIIOr0 HAYKOBOTO MOCTiIKeHHH,
VABJIEHHA 1 17161 1110/10 TKOTO MAIOTh iCTOPUYHO 3yMOBJIEHUI
XapaKTep Ta Big3HAYAIOTHCI KOHKPETHUM CTAHOM CBO€I
HAYKOBOi po3po0KM HAa Iiell uac. [HTeeKTyanibHa BIACHICTD
SAK 0COOJIMBUIL COI[IOKYJIBTYPHUH I[iHHICHUH ()eHOMEH Mae
HAI3BUYAMHO BEJIUKY iCTOPUYHY «CHAAIUHY» y BUTJIAML
pPi3HOMAHITHUX HAYKOBUX YsABJeHb Iepiogy AHTHYHOC-
Ti, YMCIeHHUX HAyKoBUX mpamb CepeguboBiuus i mobu
Hosorouacy, HoBaTOPCHKMX KOHIIEIIIi 11 1 TeOpiii, BUCYHYTHUX
CYyYacHUMHU IPAaBO3HABIAMM, eKOHOMicTaMu Ta (hisoco-
(pamu. IcTopmsM BUBYEHHA iHTENEKTYaJbHOI BJIACHOCTI
3arajioM Ta ii IiHHICHO-IIPABOBUX ACIEKTiB 30KpeMa 3yMO-
BJIIOETHCSA TEpPeayciM TaKoI0 HeBiATiJbHOI BJIACTUBICTIO
iHTeJIeKTyaIbHOI BJIACHOCTI, AK ii CIPOMOMKHICTS aKyMYJIIO-
BaTH B €o0i crmeru(iky CycIiJbHO-IIPAaBOBOI AifICHOCTI.

Y poboTti aBTOpOM Bifil3HAUEHO AOILJIBHICTH IOCHUJIEH-
HA IMi3HABAJbHOI OCHOBHW I[iHHiCHO-IIPABOBUX AaCIEKTiB
iHTeJeKTyaJbHOI BJIACHOCTI B Cy4aCHMX YMOBaxX TpaH-
c(opmariii cycminberBa, Aep:kaBu Ta mpaBa. Ha migcrasi
aHaJMi3y HAYKOBUX Ipallb BITUMBHAHUX Ta 3apyOiKHUX
BUEHWX aBTOPOM BHBHAUEHO OCOOJMBOCTI Ta y3arajJbHEHO
CTaH HAYKOBOTO MOCJiJKEHHS iHTEJEeKTyaJbHOI BJIACHO-
cTi AK I[iHHiCHO-TTpaBOBOTO (heHOMEHY. BimsHaueHo, 110
CYYacHHUH CTaH JOCJTiIKeHHS iHTeleKTyaabHOI BJIACHOCTI
AK IIHHICHO-TPAaBOBOTO (h)eHOMEHY MOKHA OXapaKTepu-
3yBaTH AK TaKWii, 1[0 TPEACTABICHUN IUPOKUM KOJIOM
HAYKOBHUX [OCTi[KeHb K BITUMBHSIHUX, TaK i 3apyOix-
HuX BueHuX. OIHAK HArOJIOIIEHO HA BUCOKOMY DiBHi xa-
OTHUYHOCTI Ta HENOCTiZOBHOCTI HAYKOBUX MAOCHTiAKEHb
iHTEeJIeKTyalbHOI BJIACHOCTi, AK THUX, IO OyJM IIpOBeAeHi
B MUHYJIOMY, TaK i THX, 1110 Bi0yBaIOThCS CHOTOAHI.

Y migcymMKy aBTOPOM BCTAHOBJIEHO Ta OOT'PYHTO-
BAHO IIEPCIEKTHBHI HANPAMU HAYKOBOTO IOCIiIKeHHST
IiHHiCHO-IIPABOBUX ACIIeKTiB iHTeJEeKTyaabHOI BIaCHOCTI.

Kawuosi  cnosa:  BiacHicTb, — iHTeJIeKTyaslbHA
BJIACHICTH, IIPABO iHTEJEKTYaTbHOI BJACHOCTi, IIPaBOBA
IiHHICTH, aKCiOJIOTIUYHUHA METOAOJIOTIUHIY MiAXis.

Summary

Kotenko M. V. Current state and prospects of
development of scientific knowledge of intellectual
property as a value-legal phenomenon. — Article.

Scientific knowledge of any phenomenon of economic
and legal reality is impossible without a thorough
analysis of the existing state of doctrinal knowledge and
determine the prospects for its development. This also
applies to the subject of our scientific research, ideas and
ideas about which are historically determined and marked
by the specific state of their scientific development
today. Intellectual property as a special socio-cultural
value phenomenon has an extremely large historical
"heritage” in the form of various scientific ideas of
antiquity, numerous scientific works of the Middle Ages
and modern times, innovative concepts and theories put
forward by modern jurists, economists and philosophers.
The historicism of the study of intellectual property in
general and its value and legal aspects, in particular, is
due primarily to such an integral property of intellectual
property as its ability to accumulate the specifics of social
and legal reality.

The author notes the expediency of strengthening the
cognitive basis of value and legal aspects of intellectual
property in modern conditions of transformation of
society, state and law. Based on the analysis of scientific
works of domestic and foreign scientists, the author
identifies the features and summarizes the state of
scientific research of intellectual property as a value-legal
phenomenon. It is noted that the current state of research
of intellectual property as a value-legal phenomenon
can be characterized as one that is represented by
a wide range of scientific research of both domestic and
foreign scientists. However, the high level of chaos and
inconsistency of intellectual property research, both in
the past and in the present, is emphasized.

As a result, the author identified and substantiated
promising areas of research on the value and legal aspects
of intellectual property.

Keywords: property,intellectual property, intellectual
property law, legal value, axiological methodological
approach.
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IHTETPAIIIS OPTAHI3OBAHOI 3JIOYNHHOCTI B EKOHOMIYHY COEPY
B YMOBAX ITEPEXOJY 10 PHHKOBOI EKOHOMIKH B YPCP (1985-1991 PP.)

ITocranoBka mpoOaeMu. YKpPaiHCHKUMU BUYEHU-
MU OJHO3HAYHO IiATBEPAKEHO (PaKT 3apOAKEeHHSI,
MOLITUPEHHA Ta TpaHchopMarrii (Iro 3asBuyaii cympo-
BOJUKYEThCA BHAUHUMHU CTPYKTYPHUMM 3MiHaAMu
BCHCTEMi 0praHi3oBaHUX KPUMiHATHHUX (DOPMYBAHb)
opranizoBanoi snounaHOCTi B YPCP mporsarom 1960-
1991 pp. BoxHouac y 1eii mepiof ckJjIazach yHiKaIbHA
CUTYallid, KOJU Ha JOKTPUHAJIbHOMY, ITPOIPaMHOMY,
3aKOHOZABUOMY, HAyKOBOMY, IIPaBOBUKOHABUOMY,
IIPaB0O3acTOCYBAJbHOMY PiBHAX KpPUMiHAJIBHO-IIpa-
BOBOI TIOJIITMKU [ep:KaBM OpraHi3oBaHa BJIOYUH-
HICTB, III0 XapaKTepU3YETHCA ITOCTATHHO BUCOKUM
CTyIleHEM CycCIibHOI HebesmeKku, He Oyaa BimHece-
Ha [0 JECTPYKTUBHUX COIiaJbHO-ITPABOBUX fABUIII,
Kl 00’€KTUBHO Maju 06 migjaAraTé KpuMiHasisamii
y HOpMax 3aKOHOZABCTBA IIPO KPUMiHAJIbHY BiJIIOBi-
JnanbHicTh. Ile 3HAUHOIO MipoI0 BILIMHYJIO Ha Te, IIT0
80-x pokax, Koiu Ha odimifinomy piBHI 0yJs0 BU3HA-
HO icHyBaHHS opranisoBanoi ajoumaHOCTi B CPCP
sarasiom i B YPCP 3okpema, ii oToTOMKHIOBAIN a00
3 TPYIIOBOIO 3JI0UMHHICTIO, 400 3 €KOHOMIUHOIO 3JI0-
yrHHICTIO. BimmoBimHOo, opramisoBaHa 3JI0YMHHICTH
AK COIliaJbHO-IIPaBOBE MECTPYKTUBHE ABUIIE Oyja
3BeJleHa 10 IOHATTS ()OPM OPraHi3oBaHOI 3JIOUMH-
HOI AiANBbHOCTI 200 IPYIOBUX IIPOSABIB 3JI0YMHHOCTI,
10 KBAJTi(PiKyIOTHCA K CAMOCTiMHI 3JI0YMHY i B TEO-
pii KpUMiHAJIBHOTO TPaBa POSTJIANAIOTHCA TTEPEBAK-
HO 3 mo3uIii cmiByuacTi. fIK BumaeThcsd, HOpMaMU
iHcTHTYTY cmiBy4acTi, aKi MicTuTh unHHWN Kpnwmi-
HaJIbHUI KOZEKC, He MOKHA 3a0e3IIeUnTH HaJIeK KNI
CTYIiHb e()eKTUBHOCTI B IPOTHU ALl CKJIAAHUM i TOBHO-
MACITITaOHUM IIPOSBAM OPraHi30BaHOI 3JIOUMHHOCTI.

l'imoTeTnuno, OpranidoBaHa 3J0UYMHHICTD — IIe HE
CYKYVIIHICTb OKpEeMUX 3JIOUMHIB, a OpraHidoBaHa 3JI0-
YMHHA TiSJbHICTB, II[0 OJHOYACHO IIPOHU3YE CHCTE-
MY COI[iaJIbHUX, IPABOBUX, EKOHOMIUHMX Ta IHIINX
BimHocuH. IIpoBenenuit B craTTti aHajuis iHTerpamii
OpraHi30BaHOlI 3JIOUMHHOCTI B €KOHOMIUHY c(epy B
yMOBax Iepexoay A0 PUHKOBOi exoHoMiku B YPCP
(1985-1991 pp.) Ta oTpuMaHi pPe3yabTATH IEBHOIO
MipOI0 € TOMY IiATBEPKEHHAM.

Cran mocmimkenna. Ilopymieny B crarTi Temy
YacTKOBO aHANIBYIOTh B IIPEIMETHUX paMKax CBOIX
IOCHiMJKeHb, IEPeBaKHO CIPAMOBAHUX Ha 3’ fCY-
BaHHA NIPUPOAM OPraHi3oBaHOI 3JOYMHHOCTI, (ak-
TOPiB, 10 Ii TOPOAKYIOTh, BILINBY HOMEHKJIATYPHOL
mpuBarusanii 8 CPCP ma imTerpariio opranisoBanoi
3JIOUMHHOCTi B eKOHOMIUHY c(epy AidnabHOCTi, [I. Bu-
roBcbKui, 1. limincbkuit, 1. [Jansmun, A. [Joarosa,
€. 3osyna, O. Kpumramoscska, B. JIymees, H. Ma-
mieBcbkuit, I. Megunbskuii, 10. Opmos, B. Illakys,
0. IlIxapaTan Ta inmsel. HocrigxeHHd 3IiliCHIOIOTH
y KOHTEKCTi 60pOTH0M 3 TPYIOBOIO 3JI0UNHHICTIO, BU-
ITIAIOTH eJIeMEHTH OpraHisamii y 3JIOUMHHIA Iifdjab-
HOCTi, a TIOKa3HUKHY CTaHy OpPraHi3oBaHOi 3JI0UMHHO-
CTi BKJIIOUAIOTH IT€PEBAKHO B TPYIIOBY 3JOUUHHICTbD.
He cmocTepiraerscs 4iTKOI TeHAEHITII 10 PO3MEKY-
BaHHA IOHATH i ABUIN OpPraHi3oBaHOi BJIOYMHHOCTI Ta
OpraHizoBaHOI €eKOHOMIYHOI 3JIOUMHHOCTI.

Merta gocuim:keHHS — Ha OCHOBI iCTOPMKO-TIPaBO-
BOT'0 aHAJII3Y MOIMWPEeHHS OPTraHi30BaHOI 3JI0YMHHO-
cti B YPCP BcepenuHi i apyri#t mosoBuHi 80-X pokiB
MUHYJOTO CTOJITTA IPUBEPHYTHU yBary A0 IMUTAHHA
PO HAYKOBO-MPAKTHUUYHY HEKOPEKTHICTh OTOTOXK-
HEHHA IMOHATH 1 ABUII] OPTraHi30BaHOI 3JIOYMHHOCTI Ta
OpraHizoBaHOI €eKOHOMIYHOI 3JIOUMHHOCTI.

Burnam ocuoBHoro marepiamy. Kpumsa romamn-
HO-aJIMiHiCTPATUBHOI CHCTEMH Ta ILJIAaHOBOI €KOHO-
MiKu, 1o Hapocrama gecarwiittamu B CPCP, saro-
cTpuyach BeepeanHi 80-X POKIB MUHYJIOTO CTOJIITTS
BHACHIMOK pisKoro maginHg min Ha HadTry 1985-
1986 pp., axe cramo (atambHUM A (PiHAHCOBOI, a
moTim i mosriTryHoOi cTabinbHOCTI. [lep:xkaBa Bce acTi-
1Ile BUpilIyBaJa (piHaHCOBI MUTAaHHA 3a PAXYHOK T'PO-
III0BOI eMicii, 1[0 B yMOBaX JeP:KaBHOTO PEeryJII0BaHHS
I[iH BiITYKHYJI0CA HAPOCTAHHAM TOBAPHOT'O Ae(imuTy.
Bue naprifiie KepiBHUIITBO HaAPEIITi YCBiZOMMIIO,
III0 TiJIBKY Iepexil A0 PUHKOBOI €KOHOMIKK 3MOKe
BUBECTH KPAiHy 3 INIM00K0I €KOHOMIUHOI KPU3H.

13 uepBua 1990 p. Bepxosma Pagma CPCP 3za-
TBepauia IlocTaHOBY IIPO KOHIIEMITiI0 MEPEXOay A0
peryaboBaHoi pmHKOBOI exoHomikm B CPCP [1].

© M. I. Mipomanuesnko, II. O. Menbauk, 2020
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Ha ii peamisaiito Paga Minictpie CPCP yxBamnia
ITocranoBy «IIpo 3axoau 10 CTBOPEHHIO Ta PO3BUTKY
MaJUX MiAIPUEMCTB», AKA NO3BOJAIA IOPUINUHUM
i disuyruM ocobaM BigkpmBaTu TpuwBaTHI (GipmMu
3 BUKOpUCTAHHAM Haiimanoi mpami [2]. IIpore ne-
KJIapOBaHi 3ax0[¥ He JaJM OUYiKyBaHWUX DPe3yJbTa-
tiB. KpusoBuii cTaH moCHIIOBABCA HA TJIi KOJIOCAJb-
HUX KalliTaJIOBKJAJEHDb B TOHKY 030poeHS [3]. OTixe,
OyAb-aKi cIIpoOM MOKpAIIUTH CUTYAllilo B KpaiHi, He
PYHHYIOUN OCHOB ILIAHOBOTO TOCIOJAPIOBAHHSA Ta HE
BimMoBagtour B aMm0Oimisgx mo cBiToBOrO JIimepcTBa,
oynu mamepen mnpupeuenumu. CPCP posmaBcsa Ha
OKpeMi cyBepeHHi pecyOriKm.

Opuanuni migpanuuu y ped)opMy IJIaHOBOI €KO-
HOMIiKU TI0YaJIu 3aKJagaTucs e Becepeauri 80-x pp.
Byio Bugano sakonu «IIpo iHAMBiZya bHY TPYIOBY
misapHicTey (1986 p.), «IIpo mep:KmiAmpreMCTBO»
(1987 p.), «IIpo xoomeparrito» (1987 p.), «IIpo opeH-
Iy i mpo xoomeparriro» (1988 ), «IIpo saranbHi 3acagu
mignpuemuuirsa 8 CPCP» (1989 p.). «IIpo migmpu-
emctBa B CPCP» (1990) Tomo. Habupanu unaHOCTI i
iHIIi MapTi#HO-YPAZOBI IOCTAHOBY Ta PillleHHA, AKHU-
MU HAJaBaJOCA TPABO JEePMKABHUM IIiITPUEMCTBAM
CaMOCTIiHO IIJIaHYBATU BUPOOHUYY AiANBHICTE (X0ua
# y MeKax B3aIpOIOHOBAHUX, ajie He AUPEKTUBHO
HaB’A3aHUX TaJy3eBUMM MiHiCTepCTBaMU IOKA3HU-
KiB), caMOCTif{HO YKJIaJaTH KOHTPAKTH 3 IIOCTAYAJb-
HUKaAMU i CIIO)KMBAUYaMU, a B OKPEMUX BUIAAKAX —
3 iHOBeMHMMU KOMIIAHiAMU. 3aKOHOJABYE PETYJIo-
BaHHA CIIPAMOBYBAJIOCH Ha AKiCHI CTPYKTYPHI 3MiHU
V HapOJHOTOCIOAAapChKOMY KoMitekci. CTBopioBa-
JucA acoriamii, KOHIIEPHU, CIiJIbHI 3 iHO3eMHUMU
(bipmamu miAnpremMcTBa TOIIIO.

¥ BigmoBins Ha pedopmu 3 MockBu, Paga Minict-
piB YPCP 15 kBitua 1987 pory mpuitusana Ilocra-
HOBY «IIpo 3axomu 1m0 BUKOHAHHIO B pecmyo0.rimi 3a-
rorny CPCP «IIpo imgmBimyanpHy TPYHOBY Misib-
HicTe» (BTpartmia umHHicT 20.07 1991 [4]. Cuins-
HUMWU PillIeHHAMY MOJiTUYHOTO KePiBHUIITBA 1 ypaALy
YPCP 0yu10 3ak1aeHO0 IePIIi MeTINHKY Y TiABAINHY
PO3BUTKY MimIPUEMHUIbKOI iHimiaTuBu. Ase 3py-
IIeHHSA Bif0yBanmcs 3 BeJINKOI0 MOTyroio. HasiTh
mo0iKHUE aHATi3 IpaIb 3 TeHe3U eKOHOMiKY PUHKO-
Bux BigHocuH B YPCP gmae mizcraBu AJis BUCHOBKY:
agMiHicTpaTUBHO-0IOPOKpaTuyHi Oap’epum, Impopa-
XVHKH B IIOJATKOBiM MOIiTHIN, BiICYTHiCTD BeceOiunOl
i crabinbpHOI (hiHAHCOBOI MiATPUMKH 3 OOKY AeprKaBU
raJbMyBaJy MiJIpUEMHUIITBO B YKpaini. Momonuii
0isHec OmMMHUBCA HA PO3TOPiKIKi uepes HecTabiabHY
HOPMATHUBHO-IPABOBY 0asdy IMOAO MiATPUMKH! IIif-
IPUEMHUIITBA; HECTAUy IKepes NI HaKOMUUYeHHS
MIOYaTKOBOTO KalliTajly; BUCOKWI piBeHb IOJATKiB
Ta CIPOOHM Aep:KaBu 3a0e3MeUUTH IEPeXis 10 PUHKY
aIMiHiCTPaTUBHUMHU METOLAMHU.

Hespnossi micia mporosomenHa [exaapariii mpo
Inep:raBHUE cyBepeHiTer YEpaimm (16.07.1990 p.)
BepxoBaa Pama YPCP yxBamumna 3akxon «IIpo
eKOHOMiUHy camocTifiHicTs YKpaincbkoi PCP»

(3 cepmua 1990 p.) [5]. 3a mapomom YKpainu iopu-
JUYHO 3aKPIILTIOBAJINCH BJIACHICTH HA ii HAIiOHAJIBHI
OararcTBa i HAIliOHAJTBHUI MOXim; JeleHTpaIisaiis
Ta PO3IEepP:KaBIEHHSI EKOHOMiKM; IIOBHA EKOHOMid-
Ha CaMOCTIHHICTH 1 BiJNbHE MigIPUEMHUIITBO; Iep-
JKaBa rapaHTyBajla DiBHI yMOBU ()YHKIIiIOHYBaHHSA
Ta 3aXUCTy ycix ¢opm BiaacHocti. ¥ 1991 pomi 6yio
MPUUAHATO 3aKOHUW IIPO MiANPUEMHHUIITBO, TPO 30B-
HiTHbOEKOHOMIUHY MifIBHICTD Ta iHIIBI, AKi 6 MaIH
cTUMYyJIoBaTUIpoIecprBarusaiii.Ilpore,3ao1inkom0
M. Cupotu, ekcuepTu IeHTPY €KOHOMIUHUX Ta MOJIi-
TUYHAX JochaimkeHb im. O. PasymKoBa mifiniau Bu-
CHOBKY, III0 TIOTIPY [leKJapoBaHi HaMipu BJiaAu, MIpHU-
BaTusaiisa B YPCP ue 3abesmeuna Hi ouikyBaHUX Ha-
XOIJKeHb N0 OIMKeTy, Hi moaBu eeKTHBHUX BJac-
HUKIiB, Hi TPUCKOPEHOT0 KaIliTaJ0yTBOPEHHA, Hi 3aTy-
UeHHS BeJUKUX iHBecTuLiil. [I715 mepeBaskHOI KiNbKO-
CTi IepsKaBHUX IiAPUEMCTB IPUBATU3AIiA He IpHBe-
JIa 10 PeCTPYKTYPHU3AIlil Ta MOZepHisaIlii, He cIIpusia
MiBUITIEHHIO IXHBOI KOHKYPEHTOCIIPOMOKHOCTI [6].

He nokpammiack curyairis i B cycmiibcTi. Bib-
IIicTh TPOMAJIAH MapTriHAJIi30BaHOTO Ta JIOMIIEHi30Ba-
HOT'O KOMYHO-OLJIBITIOBUIIBKUM PEXKUMOM COIIiaIbHOTO
MIPOCTOPY 1 HaZAJIl 3aJUIIAINCh IACUBHUMM, HE YCBi-
JOMJIIOBAIM OCOOMCTOI BiATIOBiZaJbHOCTI 3a IpoIecH,
110 BigOyBasmcs B Kpaini. [lecarmiiTTamu ToTamitap-
Ha ifeosorig BUKOPUOBYBaJa 3 TE€HETMYHOI mam’ ATi
VKPAaiHIIiB IaBHi TPaAMIIii BLIBHOI IIpaIli Ta JeMOKpaTii.
Bueni HarionanbHOTO iHCTUTYTY CTpaTETiYHUX TOCTi-
I'KeHb, XapaKTepPUsyI0uld OCHOBHI PHCH MEHTAJITeTy
«PaJIHCHKOIL JIIOAUHN», B IEPIITY YePTy HATOJIOTYIOTh
HAa Ii MacMBHOCTI, BifICyTHOCTI MparHeHHs 0 CBOOOAM,
IO caMOCTIifHOCTi y BUpiIIeHH] MPoOIeM MKUTTE T Ab-
HOCTIi BJIACHUMU CHJIaMU; HEKOMIIETEHTHICTb Ta HEIpo-
(becioHaisM YMpaBIiHIB y MPUUAHATTI caMOCTilHMX
piIens, 110 HEPIJKO CIiBiICHYIOTh 3 HEBMOTHBOBAHOIO
aMOIITifHICTIO Ta XaMCTBOM; YKOPiHEHOMY B CYCIIiJb-
Hill CBiZIOMOCTi maTepHAaNi3Mi — 3BWUIIL IepeKJamzaTu
Ha BJIAAy BUPIIIEHHS mpo0seM; Ha 0e3mopagHoCTi Ta
CIOZiBAHHAX HA B30BHIIIHIO JOMOMOTY y BHUpIiIlleHHI
HaraJbHUX mpobdaem [7, c¢. 35]. Binburicts rpomansdH,
KPUTUKYIOUHN Xa0apHUIITBO, MiCHUIITBO, aMOPAJIBbHICTE
TpaBJIAYOL eJIiTH, caMi cTaBajy yJyaCHUKAMU CYMHiB-
HUX CXe€M OTPUMAHHA Ta IMEPepo3MOfiTy TPHOYTKiB
3apafy HE3aKOHHOTO 30araueHHsd, IO CIPUYMHIOBAJIO
KpuMiHaJi3aIio pisHuX cdep CYyCHiJbHUX BiTHOCHH.
Karanizatopom 115010 mporecy, AK He JUBHO, 3a OIliH-
KO0 HAYKOBI[iB cTaja imeosoria mepebymoBu, 3aKpi-
miaeHa 3akonamu CPCP ta YPCP, ki ciipsamoByBanuch
HAa ITI0JI0JIAHHA TOTAJBHOI cycmisbHOI Kpuau. «Kpumi-
HOJIOTIYHO 3HAUYIII 3aXOAX i HOIVIAAW BiTUMSHAHUX
pedopmaropis, — nue A. Joarosa, — BUCBITJIEH] B 10-
KyMeHTaXx, myOmiKaIiax, inTeps’to. Yci BoHu miaTBep-
IPKYIOTb, 1110 BUSHAYAIBbHI KOHIIENTYaJ bHI HACTAHOBU
TIEPETBOPEHDb JIeB’STHOCTUX POKIiB Iepemdauajy BUKO-
PUCTaHHA KPUMiHAJIHHOTO MTOTEHITIATY B X0fi pedopM,
IpU IHOMY CBiIOMO IPUIIYCKAIOUXM KpPUMiHAJTi3aIiio
pisHEX c(ep cycmiabeTBar [8, ¢. 381].
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HaitakTuBHine mignaraga KpuMiHamisaii exo-
HOMiuHA c(epa. B xoxi mpuBarusaiii mupoxoro mo-
IUpeHHA HaOyJIM HOBi BUAW €KOHOMIUHUX 3JIOUMHIB:
migpoOKa IiHHMX mamepiB, HeZOOPOCOBiCHI peKJIaMHL
KoMIaHii, opranisamia (iHaHcoBuX Imipamif, mIax-
paficbKi 000pyIKHM 3 BayuepaMu TOIIO. STifHO 3 ja-
HAMM IIPAaBOOXOPOHHUX OPraHiB B X0/l MprUBaTU3AaIlil
chopMyBaJINCh YMOBU JJIA 3[ifICHEHHA PiBHOTO POy
000pyIOK 3 BiIMUBAaHHSA TiHHOBUX KAIliTaJiB, HAKO-
MAYEHUX Y TIOTepe/Hill 1epiof PO3BUTKY TiHBOBOTO
CEKTOPY eKOHOMiKH. B pykax minkiB Bix 6isHecy BoHU
girpanu posib e)eKTUBHOTO IHCTpYMeHTa [Jd TIpPHU-
nOaHHSA y BJIACHICTh KPUMiHATBHUMM i HAiBKPUMi-
HAJBHUMU CTPYKTYPaMU 3HAYHOI YACTKU JEP/KABHOTO
i KOMyHaJbHOTO MaiiHa, MOCUJIEHHA BILIMBY Ha €KO-
HOMIKY 1 MOJITHMKY, BCTaHOBJEHHA KOPYMIIOBaHUX
3B’ 3KiB KPUMiHAJIBHUX CTPYKTYP 3 A€P:KABHUMU UHU-
HoBHUKaMu [9, ¢. 237-238]. Tax, 3a opimititaumu ga-
aumu depxmnany CPCP «TinboBi moxomu y cdepi mo-
cayry 19861987 porri ckanu 14—16 mupz kp6. Bina
18 MutH Jr0fel 3aiiMaINCh iHANBIAYaIbHOIO TPYAOBOIO
IisanpHicTIO 6e3 peecTpartrii, 6e3 opopMIeHHS IaTEHTIB
i6e3 omonaTryBauHa» [10].

B Vxkpaimi, BigmoBigHO 10 AMPEKTHB, 3aKOHIB
i mpomosuii#f Mpo UIIAXYU TMOAOJAHHA CHUCTEMHOI
Kpu3su, 1o Hagxoauau 3 MockBu, npuitmaaucs pitire-
HHA HA YCYHEHHS HETaTWBHUX NPUYUH CTarHAIlii
B ekoHoOMiIi. ITpoTe mi 3axoam He TiIBKY He yCyBaJIN
COIIiaJbHO-eKOHOMIUHMX IpobeM, a e Oijbiie mo-
rIub.TI0BAJIY MTPOITeCH MapriHaisarii Ta JroMeHisa-
Iii cycmisibeTBa, 110 MOTipIyBaIl KPUMiHOT€HHY CH-
Tyatito B pecmyOuimi. Tak, mocuiratounch Ha apXiBHL
Marepianu, €. 303y Ouime, 10 HABITH 3 TEPUIUMU
pedopMaTOPCHKUMU KPOKaMU Ha NMLIAXY M00YZ0BU
He3aJIeXKHOI Ta IeMOKpaTUYHOl YKpaiHu CKOpPOUeHHA
3oumHHOCTI He Binbymoca [11, ¢. 98]. 3a omeparus-
HuMu nokasaukamu B YPCP y 1990 p. nmuroma Bara
3JIOUMHIB 110 JIiHil KapHOro PosIIyKy 3pocia Ha 18% ,
a TKKuX — Ha 14,4%. Oco0nuBy 3aHENOKOEHICTD
BUKJUKAJN *KOPCTOKI aKTH HACUJILCTBA, 3yXBaJi BU-
MaraHH{ i3 3acTOCYBaHHAM 30poi, TOPTYp, BOUBCTBA,
pos6oi, rpabexi i kpagi:kku. Yce akTuBHiIIE, He 3y-
cTpiuarouy HAJIEKHOTO OIOPY, BiApomKyBatuch 6aH-
JUTCbKi (hopMyBaHHHA, arpeCUBHICTh AKUX 3pocTaja
[11, c. 94 ]. Ona npurnany, [. Buroscsruii, gociz-
JKYIOUM CTaH 3JIOUMHHOCTI HEIIOBHOJITHIX, 3ayBaXKy-
BaB, 1m0 y 3 Kinna 80-x — mouatky 90-x pp. XX cr.
B YKpaiHi MOMMWPHUINCh PaHillle MaJoOBiZoMi BUAM
3JIOYMHIB: PeKeT, BUKPAeHHA JII0JIell 3 METOI0 OTPH-
MaHHS BUKYITY, TOPTiBJIA TIOAbMHU; PO3IOBCIOMKEHHSA
TaK 3BAHUX «BAKKUX HAPKOTUKIB» , HEBAKOHHUI 00iT
BorHemaJbHOI 30poi. Habyma HoBuX (opm mpodeciii-
HA 3JIOYMHHICTD. «3JI0/1il B 3aKOHi» Ta iHIIi «aBTOPHU-
TeTHU» 3JOUMHHOT'O CBITY BKJIAJaJ1 HAaKOMMYeHi 3J10-
YUHHUM ILJIAXOM HAMKUTI KaliTaau B KOOIepaTuBHI
CTPYKTYpH. [03BOJIEHI BaKOHOM €KCIIOPTHO-iMIIOPTHI
orepalrii, jeraJbHa MiAIPUEMHAIbKA JiATbHICTD CTa-
JIY ) HUX 3PYYHUM IPUKPUTTAM AJIA 3MiHCHEHHS

MacInTa0HUX MaxiHami#i 3 MPUCBOEHHAM HEKOHTD-
0JIbOBAHOTO TPUOYTKY, 3HAUHA YacTWHA SKOTO OCi-
Iaja Ha paXyHKaX B iHo3eMHUX 0aHKaX. 3 TiHi BUii-
IILJIN «IeXOBUKM» , K1 HAJIaro/KyBaau KOPyMIIOBaHi
3B’A3KM 3 IpeJCTaBHUKAMU BJAJU Ta 3B’ A3KH i3 3a-
MAaCKOBAaHUMHU OPTaHi30BAHUMU 3JIOUUHHUMU YTPY-
myBaHHamu [12, c. 3, 14]. AKTuBisyBanach 3araib-
HOKPUMiHaJbHA B3JIOUMHHICTH: KiJbKicTh oimifiHo
3apeecTPOBAaHUX 3JIOUNHIB 30iambInuaacs i3 480,5 Tuc.
y 1991 p. mo 539,3 tuc. y 1993 p. Ta 641,9 Tumc.
y 1995 p., a saranbHUE piBeHb 3apeecTPOBAHOI 3JI0-
ynHHOCTI (B pospaxyHKy Ha 100 000 womoBik Hace-
genHsa) y 1991 p. cranosus 784, y 1993 p. — 1039,
y 1995 p. — 1252 3nounwis [12, c. 13]. IIpormec kpu-
MiHamizarii cycmisbeTBa HaOyB 3arpO3JIMBUX MACIII-
TabiB Ta MO0YaB BUXOAUTH 3-IIiJ] KOHTPOJIIO JePKAaBH.
3a OI[iHKOI0 aMepMKaHCHKOI0 eKOHOMicTa, Jay-
peara HobGemiBcskoi IIpemii :xoma Crirmina y mpo-
Bami pedopM mepiogy mnepebymoBH 3HAUHY POJH
Biflirpajia mpaBJjdua MapTiifHO-Iep:KaBHA HOMEHKJIa-
typa. «Ti, XT0o MaB Ou 3a0e3MeYNTH JOTPUMAHHS BCTa-
HOBJIGHMX IIPABUJI IOBEAiHKM Ta iHIINX 3000B’I3aHb,
YacTo caMi IX IOPYIIyBaJd, CTBOPIOIOUW IIPo0IeMu
IJI CYCIILIBCTBA, — MWIME BiH, — i HE YTPUMAJINCH BiJ
CIIOKYCH B3ATH BCe, IO MOMKHA OYJIO IIPUXOIUTHU»
[18, c. 13]. HaBenenuii apryMeHT aBTOPUTETHOTO BUe-
HOTO i IOCBiUEHOr0 aHAJITHKA Ja€ IiJCTaBU CTBEP-
I)KYBaTH, 1[0 POJIb KaTajaisaTopa y po3pocTaHHi 3J10-
yurHOCTI Ha Teperax CPCP y minomy i YPCP 30kxpema
BUKOHAJIa HOMEHKJAaTypa. BesyMoBHO, 1110 BOHA IPS-
MO He BTpyYaiach y KpUMiHAJIbHI mporecu, He Opaja
ydacTi y 3fificHeHHI KOHKDETHUX B3JIOUMHIB, IIPOTE
3irpasia poJb KaTasisaTopay «XimiuHii peakiiii» pos-
POCTaHH4A i IOIMUPEHHA 3JI0UMHHOCTI K peareHt.

Ha rtai xpuminanisamii cycmisibcTBa HOMEHKJIA-
Typa mepe:Kuyia peHecaHc Bimpom:keHHA (TpaHchop-
MyBaJiach, He BTPAualOYy CYTHOCTi, B HEOHOMEHKJIA-
TYpy), 3MiIlHiJa 3a PAXyHOK TOTO, IO, BOJIOIiIOUM
MOHOIIOJIEI0 Ha Jep:KaBHY BJIaAy, OTpUMaJa Ime i
MOHOIIOJIi}0 Ha IPWBATHU3AIliI0 Jep:KaBHOIO, BCEHa-
POIHOI0 MaiiHa 3aJ0Br0 IO JerajJbHOI MPUBATH3AIil
Ha Teperax CPCP, mouaTok sSKoi mpumajgae Juille Ha
mouatok 1991 p. Bike B ymMoBax He3aJe:KHUX PalsIH-
CBKUX pecuy0JIiK, 3TiJHO 3 BUCHOBKAMY YKPaiHCHKO-
ro HaykoBua 0. Kysbmenka, «...mepef pagsHChKOIO
HOMEHKJIATYPOI0 BiIKPUJIMCA IITHUPOKI eKOHOMiuHi
MOJKJIMBOCTi, peayisalis AKWX TapaHTyBaJa il 1o-
BepHEHHA BTpaueHoi Bjaaau abo yrpuMaHH4A ii y cBO-
ix pyrax. ... 3miHa eniT Hanpukinmi 80-x — Ha mouU.
90-x pp. — me imrozisa. Hacmpaszi crapa HOMEHKJIATY-
pa mepedapOyBajia cBiii (acan i3 mapTOKPATUIHOTO
Ha IeMOKpPaTUYHUH (IICeBIOeMOKPATHUHUT) i cTasza
KicTaroM auasa GopMyBaHHS HOBOI eJIiTy (HEOHOMEH-
raarypu)» [14, c. 257].

Tpanchopmalia HOMEHKJIATYPHX B HEOHOMEHKJIa-
TYypy Bigbysaach B X0[i Tak 3BaHOI HOMEHKJATYPHOI
MIPUBATU3AIlil — JATEHTHOTO IIPOIECY 3apOAKeHHS
«KBasimprBaTHOI BJIACHOCTi», IO CTBOPIOBAJACh
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ILIAXOM «..IIpelmpuBaTU3aIlii BjacHocTi Ta (op-
MYBaHHS IIPOTOKJACY BEIWKMX BJIACHUMKiB» [15].
B pesyabrari chopmMmyBaBca CeKTOP TaK 3BaHOI «KOM-
COMOJILCHKOI eKOHOMiKm» (Ilefi TepmiH, 3a Bu3HA-
yegHAM O. KpumranoBchkoi, HaOyB MOMUpPEHHS
B 1987 p.). Bin 00’exnyBaB miznmpuemcTBa i dipmu,
CTBOpeHi Ha OcHOBi pimens maprii, ypany CPCP,
mrerymiB [IK BJIKCM i BIT PIIC. KomcomosberKi
(yukIionepu 1o mouaTky 1989 pory MoHOMOMI3yBa-
JIY TIPABO PO3MOPAMKATUCA HAAIPUOYTKOBUMMU, BU-
COKOpeHTabeIbHUMY i3 MIBUAKUM 00iroM KarriTasib
CeKTopaMu eKoHOMiKu. A BiKe B HacTymmi (1989-
1992) poxu chopMyBaBes TaK 3BAaHUN «KJIAC YIIOBHO-
Ba)KEeHUX», 1[0 «IIpUBaTU3yBaIn» (hiHAHCOBI i yIpas-
JIHCBHKI CTPYKTypu. SIK HacaifoK, (iHAHCOBUHU Ka-
MiTaj IOCTYIIOBO IOYaB 30CepPe KyBaTUCA B PYyKax
HEeBEeJIUKOI rpynu oairapxis [16].

Taxum ynHOM, B X0/[i HOMEHKJIATyPHOI TpIBaTHU3a-
il MexaHi3MU PesKUMY BLIBHOTO «IIiJIIPUEMHUIITBA
samilanuca pekuMoM (PaKTUUHO BiJIBHOTO JOCTYITY
«IMiIPUEMINBUAX» IPEJCTABHUKIB HOMEHKJATYPHU
(cepezHiit Bik mepeBaskHO 10 31 POKY) 3 pisHuX ii erre-
JIOHIB JI0 aKTHUBIB Jiep:KaBHOI BJIACHOCTI Ta Ii mepepos-
MOZILJTy Ha BJIACHY KOPUCTH (MeXaHi3M Iepepos3moaiIy
poskpuruii B mparax H. Mariescskoro [17], O. Ilka-
parara [18], O. Kpumranoscbroin[16] Ta inmmx).
B pesyabratri chopmoBaHa KOMCOMOJBbCEKUMU (PYHK-
[ioHepaMu BiJl BJaAM CHCTeMA IIePEePO3TOALTY KOIITiB
3aKJiaya OCHOBY B 30araueHHA ABOX I'DYI ManOyTHiX
0isHeCMeHIB — KepiBHUKIB Jep:KaBHUX IIiIIPUEMCTB
1 KepiBHMKiB MOJIOAIKHUX IIEHTPIB IiANTPUEMHAIILKOI
misanpHOCTi. KepiBHUKM OCTAHHIX CKJIAIW TEPBUHHY
JIAHKY KJIAcy «yIOBHOBAKEHUX», AKi KOPUCTYBAIMUC
OesmpereIeHTHUMY TlepeBaraMu i mpusiiesamu y 6is-
HeCOBi# misnbHOCTI. SIKIO B pafAAHCHKi uacyu mpuBiiel
HOMEHKJIATYPU MaJil <«I'POIIOBO-MafHOBUI» Xapak-
Tep i mosAranu y iHpuWBimyasbHOMY 0€30ILIaTHOMY
KOPHCTYBAHHI YaCTKOIO JepP:KaBHOTO MaiiHa, 0Cco0JIH-
Bi#l cepi mocayr, B HeodinmiiHux 1 He adimoBaHux
I'POIIOBUX HAIXOAKEHHAX i BUTparax, TO B Iepiof
mepebynoBu KiHig 80-X POKiB TOJIOBHUM IIPUBiIeeM
cTaja KoMepIliiHa JisapHicTb, 3a oniakoo O. Kpu-
TAHOBCBKOI: «...03BiN Ha 36arauenHA» [16]. O. IIka-
paraH Ha3BaB IIeH MPOIEC «KeJEHHO0», «IIapasuTHy-
HOI0 TIPMBATH3AIEI0 «0e3 3MiHM IOPUANYHNX (POpM
BiacHOCTI» [18].

TakuM YmHOM, IOPUAWYHO HAJAHWUHN IepP:KaBOIO
Bcepenuui 80-x-mouarky 90-X pOKiB MUHYJIOTO CTO-
JIITTA 03B HA CTBOPEHHS KOOIEpPaTHWBiB, Higmpu-
EMHUIBKY TiAJbHICTH i Ha IPHUBATH3AIII0 BiTKPUB
IpoCTip A Jeratisaiii KamitaniB TiHBOBOTO Oi3He-
cy. YucmenHi TiHboBi i HAOMMAKEH] 10 HUX CTPYKTYPH
OTPUMAJX MOMKJIMBICTH 3apEECTPYBATU CBOIO IifJIb-
HicTh oiniiHo.

CBo€io ueproi HOMEHKJATypa, MIPUBATH3YBaB-
I TpaBO Ha BIaAy, (DAKTUUHO IEPETBOPHUIACH
Ha Cy0’eKTa-po3MOPATHUKA KOJEKTUBHOI, CYKYII-
HO-TIPABATHOI (KopmopaTuBHO-6I0POKPATUYHOT)

(opmu BiacHocTi. IHAMBIAYaJIbHO-IPUBATHA BJIAC-
HicTb (hopMasbHO OyJ1a 3HUIIEHA, ajie PeaJbHO 3arHa-
Ha B MiAIiLIA, 10 ¥ COPUATIO0 (DOPMYBAHHIO CEKTOPY
«TiHBOBOI EKOHOMIKHI», ¥ c(hepy AKOI BiKe M0 KiHId
1980 poxiB 6ys0 BTATHYTO (3a PiBHUMU MmifpaxyH-
ramu) curyatuao 20—-30 MIH JMOfei, a HA TOCTil-
Hiit ocHOBI — 3 MuH [18]. Koxuuit 3—4-# Kapboa-
Hellb i3 cepeHbOCTATUCTUUYHUX BUTPAT PaAAHCHKOL
ciM’i Ha TIATHI mOcayTH HITOB y cdepy HeJleraabHOI
(TirpoBOi) exoHOMIKH [20].

B ymoBax pospocTaHHS CEKTOPY TiHBOBOI €KOHO-
MiKM 3pocTasa KOPUCIMBA 3JIOYNHHICTh. 3 CepemuHu
50-x pokiB BoHa 30imbrmiack y 12—15 pasis, Toxi Ak
anounnHicTs 3arasom B CPCP 3pocia snume B 7-8 pa-
3iB [21, c. 78]. IlomupenuMu q:KepesaMu HeTPYIOBUX
JOXOMiB cTajay 3apo0iTHA ILIaTa Ta IpeMii, ofep:KaHi
IILJIAXOM TIepeKPYJYyBaHHA Ta IMPUMNKUCOK 3BiTHUX IIO-
Ka3HUKiB; POSKPalaHHA T'POIIOBUX KOIITIB 1 MaTepi-
QJIBHUX IIHHOCTEH, IepXKaBHOTO MaiHa; BUKOPUCTAH-
HA B KOPUCJIUBUX ITUIAX YCTATKYBAHHS, TPAHCIIOPTHUX
3ac00iB IepP:KaBHUX IiIIPUEMCTB; 3IOBKIBAHHS IIPU-
MHUCKAaMU Y CITMCAHHI BUTPAT B MeKaX IIPUPOTHUX BTPAT
mPoJoBOJIbUMX ToBapiB Tommo. Tak, y 1989-1990 po-
Kax Ha mignpuemctBax ¥YPCP Bimomummu peBisigmu
0yJI0 BUSBJIEHO HE3aKOHHUX BUTPAT Ha cymy Oijbiie
3 MJH Kp0, IPUINCOK Ta MepeKpydYyBaHHA 3BiTHOCTI
Ha 271 migmpuemcTBi, MaTepiagbHi 30UTKHU Bim AKUX
cranoBuau 01us3bko 200 Tuc Kpb6. B ocHOBHOMY Kpa-
TiKKY 1 TpUBJIaCHEHHA ep:KaBHOTO MaliHa, IPUINCKY
1 mepeKpyUeHHA 3BITHOCTE! CTaIM MOKJIVMBUAMU Uepes
TOTYPaHHS KepiBHUKIB i 0co0MMBO mpaliBHUKIB OyX-
TalTepChbKOTo 00Ky, AKi He TiNbKM He 3abesmevyBa-
JIV HaJIEXKHOI OpraHisariii BHyTPillTHbOTOCTIOaPChKOTO
KOHTPOJIIO, ajie HepiKo 1 caMi cTaBajy y4YaCHUKAMU
i HaBiTH OpramizaTopamu 3;10BKUBAHE [22].

Orike, mapaneJbHO 3 HOMEHKJATYPHOKI Hesa-
KOHHOI0, JIATEHTHOI0 IIPUBATHU3AIli€l0, IOUIUPIO-
BaBCA IIPOIEC Jerayisaifii He3aKOHHO 1 HamiBie-
raJbHO HAKOMMYEHUX KaIiTajiB. 3 IHOI'0 IPUBOLY
C. Anekcees mutiie, 110 B mpoiec GakTUUYHOI HOMEH-
KJIATYPHOI MpuBaTU3aIii «....HeMUHYUYe BTATHYJINUCH
i ginKu TiHBOBOI €KOHOMiKM, @ Pa3oM 3 HUMU KpPU-
MiHaJbHI CTPYKTypu I opramisamii» [23]. Biz0Oy-
JIocA 3JUTTA iHTEpeciB «TpaAuIlifiHOI» KpUMiHAb-
HOI BJOUYMHHOCTI, CYy0’€KTiB «TiHBOBOI E€KOHOMi-
KH», IPeJICTaBHUKIB JepKaBHOI i mapTifiHol HOMeH-
KJaTypu (IPAMO UM OIMOCePeIKOBAHO IIOB’A3aHUX
3 TIHBOBUMU JOXOJAaMH), podeciiinoi 310unHHOCTL
i «HOBOI BIOUMHHOCTI» [24; 25].

HoBoyTBopenui#i KOHTJIOMEpPAT 3JI0UYMHHOI TifjIb-
HOCTi, peajisyioum CBifi KOpHCIUBUH iHTepec, IIO-
CTYTIOBO 3aII0BHIOBAB «IIyCTOTHU» B CYCIILJILHOMY Op-
raHiswmi, 110 BUHMKAJIK BHACTIOK mocaa0IeHHs, a00
TIOBHOI BiZICYTHOCTI JIep»KaBHOTO KOHTPOJIIO B YMOBaX
BIIPOBA’KEHHSA y MPAKTUKY pOOOTH MiAIPHUEMCTB
i opraHisarliff MOBHOTO TI'OCIIPO3PAXYHKY i camodi-
HaHCYBaHHA, 3MiHEH ()OpPM BJIACHOCTi, CTBOPEHHS
acormiamii, KooImepaTuBiB, aKI[iOHEPHUX TOBAPUCTB,
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KOHIIEDPHIB, OPEHJHUX 1 CIOIIBPHUX MiATTPUEMCTB.
3a nanumu MinicrepcrBa (pinanciB Ykpainu, B KiH-
mi 90-x poKiB: «..3aKpimmiach CTiiKa TeHIEHIiA I0
3BLIbHEHHS IPAIliBHUKIB BiIOMYNX KOHTPOJBHO-DE-
Bisifinux cay:x6. Tinekum 3a 1988-1990 pp. ix uum-
CeJbHICTh B PECIyOIilli CKOPOTUIACh HA 2 THCAUI UO-
JIOBIK, 1110 craHoBuI0 23% Bij saranpHOI KiTbKOCTI
IIPAIIOIYNX y IMiH chepi AepKaBHOTO PeTYJIIOBAHHI»
[26]. 3a ominkoto HaykosiiB (FO.B. Opios, B.I. Illa-
KyH), 10 cepenuan 90-X POKiB 3aBePIIUIOCT 3MUTTSA
«...Jep:KaBHUX OIOPOKpAaTiB BCiX DPiBHIB, «TiHBOBOI
HOMEHKJIaTypu», JiepiB TiHbOBOTO i HAMiBTiHBOBO-
ro MiAMPUEMHUIITBA Ta iepapXii KpuMiHAIBLHOTO CBi-
ty, — nutie 10. OpsioB. Boru 31ificHIOIOT TOTATbHMIM
KOHTPOJIb 34 PO3IIOLiJIOM i IIepepo3IoiJIoM BJIaCHOCTL
i eKOHOMIUHHUX pecypciB, 3a cdeporo BUPOOHUIITBA,
30BHIITHbOEKOHOMIUHOIO JifAIbHICTIO, 32 IMOJiTHKOIO
sarajoM. OTpuMaBIIM €KOHOMiYHY 0as3y i3 «TiHi»,
HA TOJITUYHY apeHy IOUYMHAITh BUXOIAUTH JiIepu
KJAHIB Ta IX NpPeACTABHUKHU i BUMAaraiTh CBOT'O BU-
3HAHHS. BoHM KYIyIOTh KJIIOUOBI IOocagyW HA Pi3HUX
piBHAX Baagm» [27, c¢. 57]. B. IllakyH migkpeciioe,
IO 3JI0YWHHI yrpymyBaHHa MadiosHoro mrudy ax-
THUBHO II0YAJIU CTBOPIOBATH IIOTYKHY (hiHAHCOBO-EKO-
HOMiuHY 6a3y Ta iH(hopManiiiny MepesKy mpomaraun
CBOEI «ITOJITMYHOI» AiAJBHOCTI IJIA ITePEeXOIIEHHA
imimiaTwBy Ha MUIAXY A0 Biaagu. IIpw mboMy BOHU
CIOMPAJINCh HA MOJIOFiKHI I KOMepI[ifiHi opramisamii
Ta iHCTUTYT JemyTaTchbKoro JobitoBanusd [28, ¢. 156].

Takum ymHOM, y Tepioj mepexony KpaiHu [0
punKOBOi exoHoMiku (cepemgmua 80-x pp.) BigOy-
Jlach He3aKOHHe IIPOHMKHEHHA (DYHKIIIOHEpiB Bif
HOMEHKJIATYPH B IPOBiAHI CEKTOPU EKOHOMIKH.
ITapanensHO 3 TiHI BUAIIIKM HOBOCIIEUEHi 3 HAIliB-
KPUMiHATBHAM MUHYJIUM «0isHeCMeHH» 3 MeTOI0
3aKkpinuTucA y Haibispm mpubyTKoBUX OisHeco-
Bux cepax. O. lllkaparan muire, 110 Bei Ii cuan
mepebyBaju B CTaHi JKOPCTKOTO NMPOTUCTOAHHSA B
IparHeHHi HeoOMe:KeHOTO KOHTPOJI 3a KaHaja-
MU OTpUMaHHA HaanmpuOyTKiB. Hacamkinemb Bce
3aBEPIINIOCS 3JIUTTAM «0i3HecoBUX eJiT» Bif Bja-
ou i Bixg ekonomiku. Ha BepmuHi Bee K omuHUIACH
HOMEHKJIATYPa, B PYKaxX fAKOI 30CEpeIKyBaIuCh
Baskesi i Bmagum, i BiaacHocti [29, c. 298]. Takoro
’K BUCHOBRY ginmoB i C. AleKkceeB, 3a3HAUUBIIN,
[0 3 YTBEePAKEHHAM MOHOIIOJNiI HOMEHKJATypu
Ha TPUWBATH3AIlil0 BOHA He BTPATHJIA MOHOIIOJII
Ha Biangy [23].

B xoxi Homenkmarypuoi npuaTtusaiii 8 CPCP 36a-
raTUJINCh TEPEBAKHO Ti COIiaNbHi cuan, AKi 3arpymy-
BaBIIINCh, He TPEOYBATN KPUMiHATBHUMU METOJAMMU
BefleHHA 0i3Hecy: a) KOJUIIHA IapTiiiHO-Aep:KaBHA
HOMEHKJIaTypa; 0) HOBa IOJIiTUYHA eJiTa, AKa PisHU-
MU HEe3aKOHHUMH IIIAXaMU MPUBIACHUIA JePiKaB-
Hi KOIITW; B) 3HAUHA YaCTWHA KOPIIYCY TaK 3BAHUX
«YEPBOHUX TUPEKTOPiB» Ta (PYHKIIIOHEPH BiJ KOMCO-
MOJIY; T') TIHBOBUKM i KOPYNIIiOHEPH PiBHUX MacTeii;
I) migmpumeMIi HOBOI XBMIL, #AKi PO3HMOYMHAIN

OisHec 3 HYJA Wi TPUKPUTTAM KPUMiHAIBHWUI
CTPYKTYpP. Bei BoHM 30cepeannin B CBOIX PyKax 3HaU-
Hi KamiTanu, chopMyBaau a00 OPYTAIbHOIO CHIIOI0 Ta
MiIKYIIOM 3aXONUJIX HaWOinbin mpuOyTKOBI cdepu
e€KOHOMIKH KpaiHu.

ApxiBui Mmarepiamu 3acBiguyioTh, mo B YEKpa-
iHi HOMEHKJATypHA MpUBaTH3allid HiumM He Bij-
pisuamacy Big «merTpy» [30; 31]. IIpo me muime
yKpaincbKkuit HaykoBenb O. TumMuyk, migxpeciio-
toun, mo B 90-x pp. XX cT. 3I0UMHHA IPUBATH3A-
11if, 3poIyBaHHA 6i3HeCYy, KpUMiHATITETY Ta BIagu
B YMOBax OJIirapXiuHOr0 HAIliBaBTOPUTAPHOTO pe-
kumy B YPCP cTBOopuIn Ham3BUUANHO CIPUATIH-
Be MiATPYHTA IJIA 3POCTaHHS 3J0UYMHHOCTI B ycix ii
(dopmax Ta mpoaBax [32].

¥ 1985-1991 porax B YPCP Bim HOMEHKJIATYpHOI
mpuBaTHU3aIii HaNOLIBITY BUTOAY OTPpUMATIU (HYHK-
I[ioHepU Aep:KaBHOI'O i MapTifiHO-KOMCOMOJILCHKOIO
aKTUBY. 3aBAIKY MOHOIIOJII Ha ep:KaBHY BIagy HO-
MEeHKJIATypa B He3aKOHHUI CII0Ci0 y3ypiyBaia mpaBo
Ha TpUBaTU3aIlil0 Jep:KaBHOI BaacHOCTi. JlerambpHa
pUBaTH3AIi, AKa posmnovanack y 1991 pori, Hagiii-
HO 3aKpimuia HOMEHKJATYPHY BJIACHICTb, IO MaJja
SCKPaBO BUPA'KEHUN KpUMiHAIBHUN XapakTep [33].
BigOynmack cBoepigHa TpamchopMallis KOJMUIIHBOL
PagsgHCHKOI HOMEHKJIATYPH, 10 MaJjia BCi 03HAKH KO-
JIEKTUBHOTO (0I0POKPATUUHO-KOPIIOPATUBHOI0) BJIaC-
HUKAa, B HEOHOMEHKJIATYPY 3 0OBHAKAMU KOPIOPATHUB-
HO-IHAWBITyaJIbHOTO.

SIK1IT0 B3ATH 3a OCHOBY Te3Y, IO OCHOBHOIO PHCOI0
OpramizoBaHOI 3JIOYMHHOCTI (fKa BJIACHe BUpisHAE ii
3 iHmuX (GOPM 3JI0UNHHOI TisIbHOCTI) € IparHeHHs 0
Jlerajisarii, CJIifi BUBHATH, IO MiAJIbHICTH (DYHKIIIO-
HEPiB Bil HOMEHKJIATYPU B IIPOIECi HOMEHKJIATYPHOI,
He3aKOHHOI IPWBATM3allil Iimmazae Imij KpUMiHOJIO-
riuHy XapaKTePUCTUKY OPraHi30BaHOI BJO0YMHHOCTI.
CTBOPIOIOUM IIPOCTIP «KOMCOMOJBCHKOI eKOHOMIKI»
(He Ha OCHOBI 3aKOHY, a Ha OCHOBI CITeITia/IbHUX PillleHb
K KIIPC i IIK xoMcoMoJIy HA YOJi 3 YMHOBHUKAME
BHCOKOTO PAHTY), BCi BOHM BUMHSAIM 3JIOUMHHI il Ipo-
THU CBOT'0 HAPOY TP O0TKYIOUNX 00CTABUHAX, B CKJIA-
Ii opraHi3oBaHOI TPYNM i 3a IONEPEIHBOI 3MOBOIO.
BozpHouac BaKJIMBO 3BEPHYTH yBary Ha 0COOJUBICTH
KPUMiHAJIBHOI HiAJIHHOCTI OpraHi3oBaHOl 3JI0YNHHOCTI.
IT cy6’exTu He 060B’A8KOBO 3AifICHIOIOTH BIOUMHH, III0
mepenbaveHi i KapaioTbCA KPUMiHAJILHUM 3aKOHOM.
IIpore icHyBaHHS OpraHisoBaHOl 3JI0YMHHOCTI CTBOPIOE
HANCTIPUATIUBIII YMOBH [JId: a) BUMHEHHSI HAMOLIBITT
HeOEe3MeUHNX 3JI0YHMHIB; 0) MiATPUMKM ONTHMAILHOTO
PeRUMY JJIA iCHYBaHHSA 1 MOITUPEHHS TiAIbHOCTI 3J10-
YMHHAX (POPMYBAHb Ta IOTVIMOJEHHA iX 3B’A3KiB AK
y BJIOUMHHOMY CBIiTi, TaK i 3 MpeICTABHUKAMU BJIaTHUX
CTPYKTYP Uepe3 KOPYIIIIito.

B ymoBax nepexony YPCP no puHKOBOI €KOHOMI-
KU BigOyaach iHTerpaifis opraiisoBasoi 3JI0UMHHOCTL
(B.B. JlymeeB HasumBae ii «pajdHChbKA HOMEHKJa-
TYypHA KOPYMIIOBaHA OpPraHi3oBaHA 3JOUMHHICTE»
[33]) B eronomiuny cdepy nmep:xaBu. Sk yixe
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3ra yBajioCh, BOJIOMIOUM MOHOIIOJILHUM IIPAaBOM Ha
Jep:KaBHY BJIagy, HEOHOMEHKJATypa Jeraaisysaja
1I7e ¥ MpaBo Ha MOHOIIOJIbHE POSIOPAIKEHHA MaTepi-
AJbHUMH i TPYIOBUMHU pPecypcamu Kpainu. BaacuicTs
cTaja MOTYKHUM I KePesoM IIOJITUYHOI0 3MillHeH-
HA i BIUIMBY KJAHOBO-KOPIIOPATUBHUX CTPYKTYP, 10
IPUBJIACHUIN cO0i BUHATKOBE IIPABO IPETEeHIYBaTH
Ha 3aMiIlleHHs JepP:KaBy Ta BUKOHAHHA {1 QyHKITi. 3a
BJIYYHOIO OIIiHKOI0 YEpaiHncbKoro moaitosora O. Kpro-
KoBa : «“[[’KVH BUAIIOB 3 IJIAIKN " : BUPOIIEHi CBO-
I'0 Yacy BJIaJ0I0 OJIiTapXu CTAJIU IPETeHyBaTH Ha Te,
00 UK TYBATH OCTaHHi cBoi yMOBM» [34, c. 47].

ABTOpHM miApYyYHWKA 3 KPUMIiHOJIOTII, 3a pemak-
miero O. [[:Ky:xu, miAKpecaonTh, mo «Y 80-Ti pokn
CKJIaJacd Tpiaja: «TiHbOBa» eKOHOMiKa + mpodeciii-
Ha 3JIOYMHHICTH + KOPYMIIOBaHi Jep:KaBHI YNHOBHU-
Ku». Came 11 Tpiaga, Ha iX IYMKY, 3aKJajaa OCHOBU
OpraHi30BaHOI 3JIOUMHHOCTI, AK 11 HOBOTO HAMOIIBII
He0e3MeYHOr0 BUIY, IO OXOILIIOE MPAKTUYHO BCi
cepu, 110 Ha0Th TPubyTOK [35, ¢. 78-92]. Orxe,
3a JIOTiK0I0 aBTOPiB, B OCHOBi OpraHi30BaHOI 3JI0UMH-
HOCTI JISKUTh KOPUCJINBA MOTHBAIIiS 10 30araueHH.
Ha mamy nymKy, aHaji3 opraHizoBaHoi 3JI0YMHHOCTL
B KOHTEKCTi KOPMCJIMBOI MOTHBAIlil A0 BJIO0YMHHOI
ITisIBHOCTI He 30BCiM 30iraeThbcs 3 IPUPOIOI0 IIHOTO
JIEeCTPYKTUBHOI'O COITiaJbHO-IIPABOBOTO SIBUIIA i CBifI-
YUTH IPO CXUJIBHICTD NOCTiTHUKIB i Hamami caigysa-
T MapKCHUCTCHKil Tesi Mpo BUBHAUAIBLHUN XapaKTep
MaTepiaJbHOTO 6a3MCy B MKUTTEMIAIBHOCTI CYCIiIb-
CTBa Ta JOMiHYIOUill B iHO3eMHHUX BUIAHHIX i TOKY-
meHTax OOH Tesi mpo opranizoBaHy 3JIOUMHHICTh AK
SIBUIIA, 3aCHOBAHOI'0 HA KOMEPIIIHOMY iHTepeci.

SIx BumaeThCd, KOpUCIMBA MOTHUBAIliA H0 30ara-
YeHHA XapaKTepHa IMBUJIINe IJII eKOHOMIUHOI 3JI0-
YMHHOCTI, TOJIOBHA METa K01, 38 BUBHAUEHHAM YKpa-
incpkux mocaiguukis O. Kopucrina i C. UepHaBCH-
KOTO «...0TPUMAaHHA TPUOYTKiB i HaATpUOYTKiB IILI4-
XOM 37ificHeHHSA 3a00POHEHO] 3aK0OHOJaBCTBOM [IiIb-
mHocTi. OpramizoBaHa eKOHOMiUHA B3JIOUMHHICTH — IIe
KOHTJIOMEPAT OPTaHi30BaHMUX 3J0UMHHUX YTBOPEHB
(yrpymyBaHb), pisHEX 3a CBOEI CTPYKTYPOIO, KiJb-
KicHUM CcKJjazoM, cIeliajniszallielo Ta MacIiTadaMu
BILTUBY» [36].

Y mamomy pasi, AKIIO PO3TJIAZATA KOPUCIUBUH
iHTepec y 30araueHHi OCHOBHUM CTEP;KHEM i OpraHizo-
BaHOI 3JIOUMHHOCTI i opraHisoBaHoOi eKOHOMiIUHOI 3J10-
YUHHOCTI, JOXOAMMO BUCHOBKY, ITIO IIi IOHATTS Bigo-
OpaKaloTh OTHY 1 TY #K CYTHICTh: KOPUCIUBUH iHTEpEC
70 30araueHHs, SKUH peaTisyeTbes uepes CyKyIHiCTh
€KOHOMIUHMX 3JIOUMHIB Ta KOpymILito Torro. IIpore i
SBUINA B3AEMOIIOB’d3aHi, B3a€MOOIIOBHIOIOUi, aje
He 3aMinyioTh ofHe ofgHoro. 06’eM HOHATH «OPTaHi-
30BaHA BJIOYMHHICTB» i «OpraHidoBaHa EKOHOMIiUHA
3JIOUMHHICTL» CIIiBIIaJA€ JIWIIEe Y YACTHUHI 3MifiCHEH-
HA 3JI0YMHHOIO TPYIIO0 UM 3JI0UMHHOI OpraHisaiero
eKOHOMIUHHMX B3JIOUMHiIB, a00 y pasi BCTAHOBJIEHHS
(akTy Kopymmii. CyTTeBa K pisHMIA B IUX ITOHAT-
TAX HOJIATAE B TOMY, IT[0 €KOHOMiUHA 3JI0UMHHICTD —

Ile CYKYIHICTh Pi3HWX BU[IB 3JIOUMHHUX IIOCATAHb
Ha eKOHOMIiuHi BimHOCHHU, IKi mepe6yBaroTh mix 0X0-
poHoI0 nep:kaBu. OpraHizoBaHa 3JIOUMHHICTH — IIe
CYKYIIHICTh DiBHMX BHUAIB 3JIOYMHHUX IIOCATaHbL Ha
IIHHOCTi yHiBepCaJbHOTO, BCETIOJICHKOT0 XapaKTepy:
mpaBa i cBo0OIY TIOAMHY i TPOMAIIHNHA, eKOJIOTiUHY,
IPOMaJICbKY, HAIliIOHANBbHY 0e3IeRy, iHTepecu Tep:xa-
BU, MUD i 0e3mery JoacTBa. EKoOHOMIUHA 3T0UMHHICTE
€ JIUITe iIHCTPYMEHTOM OPraHi30BaHOI 3JI0YMHHOCTI.

BucHoBku. 3araibHa xapakTepucTuKa mii (ax-
TOPiB OpraHizoBaHoi 3J0UMHHOCTI HA TepeHax Y PCP
MiATBePKYeE 1l YKOPiHEHICTD ¥ BIaAHUX CTPYKTYPax
aBTOPUTAPHO-0I0POKPATUYHOTO TPABIIHHA HOMEH-
kJyaTypu. IIpuBaTusyBaBIIN IIPaBO HA IeP:KABHY BJa-
Iy 1 Ha po3MmOpAKeHHA yciMa pecypcaMu B iep:KaBi,
OKpeMi «IIiAmpueMInBi» MPeACTABHUKYA HOMEHKJIA-
TYPH K KOJEKTHBHOI'O cy0’€KTa OpraHisoBaHOi 3J10-
YWHHOI JifAJBHOCTI B yMOBaX KPHU3W KOMAaHIHO-a-
MiHiCTpaTMBHOI CUCTeMHU YpPANYBAHHA Ta IEPEXOLY
II0 PUHKOBOI €KOHOMIKHM y3ypIIyBaJIH IIfe 1 MpaBo Ha
0e3aTbTepHATUBHY IXHBOMY iHTEpeCYy MPUBATH3AIIiI0
IepKaBHUX PecypciB, 110 rapaHTOBAHO 3a0e3MeUIIO0
Ha TIepCIeKTUBY MOHOIIOJbHE CTAHOBUIIE B CHCTEMi
Iep:KaBHOTO YIIPaBIiHHA.

Ha mpurnazni YPCP goxomnmo BUCHOBKY, IIIO CYT-
HiCHOIO 03HAKO0I0 OPT'aHi30BaHOI 3JI0UMHHOCTI € 11 yKO-
piHeHicTs y mep:kaBHil Biazi. Mera opranizoBamol
3JIOYMHHOCTI — Aep:xaBHa Biaaga. Crpareriuna Iiib
OpraHi3oBaHOi 3JIOUMHHOCTI — TOTaJIbHUM KOHTPOJb
HaJ[ CTPaTerivyHUMU pecypcaMu Jep:KaBU i CYCIiJb-
CTBa, YACTHHA 3 AKUX He 000B’ I3KOBO IPUHOCATH Ma-
repianpHy BUrony (imeosoris, oceita, myxoBHA che-
pa ToIro). 3 OTMIAAY Ha BHUINE 3a3HAUeHe, He 3afiBUM
Oyme 3BepHYTM yBary Ha Ipali TUX JOCHiTHUKIB
(T.II. Kop:xkuxina, O.1. Kpioros, 10.10. ®irataep Ta
inmi), axi BOauaOTh TeHETUYHUHN 3B’ A30K MiK map-
TifiHO-PaJAHCHKOI HOMEHKJATYyPOI Ta CydYacHOIO
TMOJIITHYHOIO eJ1iTo10. BiH BupaikaeThea y 36epekenni
CTIJIIO0 TA METOMiB KePiBHUIITBA, OCOOJMBOCTIX B3a-
€MOJIil MexXaHi38MiB NMPUNHATTA pillleHb, HaMaraHHi
y Oyab-AKUii cmocib «obimuTu» CBOiX, aje SHUIIU-
TH KOHKYPEHTIB Ha IJIAXY O MOHOIIOJHHOTO BOJO-
OiHHA cUTyalliero AK Ha OJIMIIi BJaagu, Tak i B cdepi
TepeposIoiy MaTepiadbHUX i YXOBHUX pecypciB
[36; 37, c. 205-231]. Ila npobsema cTaHe KIHOUOBOIO
y MOJAJIBIITNX JOCTi[JKEeHHAX.
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AHoranis
Mipownuuenxko M.1., Menvnux II.O. InTerpanis

OpraHi30BaHOI 3JOYMHHOCTI B eKOHOMiuHy cdepy B
yMOBax mepexoqy M0 PHHKOBOI exoHomiku B YPCP
(1985—1991 pp.). — CraTTa.

IIpoBemenuit y crarTi anamnis iHTerpamii opranisosa-
HOI 3JI0UMHHOCTI B €KOHOMIUHY c(hepy B yMOBaX MePexoay
1o puHKoBOi ekoHOMiku B YPCP (1985-1991 pp.) ta oTpu-
MaHi pe3yJIbTATH CIPAMOBAHI HA JTOBEIEHHA aBTOPCHKOI
rimoTesu, 10 OpraHizoBaHa 3J0YMHHICTH — IIe HE CYKYII-
HiCTh OKPEMUX 3JIOUNHIB, 8 OpraHi30BaHa 3JI0YNHHA i AJb-
HiCTB, 1110 OIHOYACHO IPOHMBYE CUCTEMY COIliaIbHUX, TIPa-
BOBUX, eKOHOMIUHMX Ta iHIINX BigHOCHMH. ABTOpPH HAro-
JIOIIYIOTh HA HEKOPEKTHOCTI 1 HAYKOBi#l HECITPOMOKHOCTI
TIOTJIAIB II[O/I0 OTOTOKHEHHSA IIOHATD i ABUII OPraHi3oBa-
HOI 3JIOUMHHOCTi Ta OpPraHi3oBaHOI eKOHOMIYHOI 3JI0UMH-
HOCTi, BUXOASAUM JINIIIe 3 KOPUCIMUBOIO iHTEpecy, IIo Je-
JKHATH Y OCHOBI IIMX BUIIB JECTPYKTUBHOI, IPOTUIPABHOI
TisgapHOCTI i MOXOAATH BUCHOBKY (Ha mpukjiami ¥PCP),
1[0 CYTHICHOI0 03HAKOI0 OpraHi3oBaHOI 3JI0YMHHOCTI € i
VKOpiHeHiCTh y Jep:kaBHiW Baami. Mera oprarisoBaHoi
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3JIOUYMHHOCTI — Aep:kaBHA Biaja. CTpareriuHa Iijb opra-
Hi30BaHOI 3JI0YMHHOCTI — TOTAJbHUI KOHTPOJIb HAJ CTpa-
TEriYHUMM PecypcaMu JIeP:KaBy 1 CYCIiJIbCTBA, YaCTHHA
3 AKUX He 000B’dI3K0BO IPHHOCATH MaTepiaJbHy BUTOLY
(izmeosoris, ocBiTa, TyxoBHA cdepa TOITO).

Kopucinsa MoTruBaiisg mo 36araueHHsA XapaKTepHa
JIJIsl OpraHi3oBaHOI eKOHOMIUHOI 3JIOUMHHOCTI, JJII SKOI
TOJIOBHOIO METOI0 € OTPUMAaHHA NPUOYTKiB i HagIPUOYT-
KiB mIIAXOM 3JilicHeHHsS 3a00pPOHEHOI 3aKOHOLABCTBOM
mismpHOCTi. Ilpore 1i moHATTA B3aeMomoB’sg3aHi i B3ae-
Mo0moBHIOIOUi. 06’€M MOHATH OPraHi30BaHOI 3JI0YNHHO-
cTi i opranizoBaHOl eKOHOMIUHOI 3JIOUMHHOCTI CIiBIIazae
y YacTuHi 3[ifiCHEHHS 3JI0YMHHOIO TPYIOI0 UM BJIOUMH-
HOI0 Opramisallielo eKOHOMIiUHUX 3JOYMHIB abo y pasi
BCTaHOBJEeHHA (akTy Kopymmii. CyTTeBa K pisHUIA ITO-
JIITa€ B TOMY, II0 €eKOHOMiUHA 3JIOUYMHHICTh — IIe CYKYII-
HICTB Pi3HUX BU/iB 3JIOUMHHUX IOCATaHb HA €KOHOMiUHI
BimHOCHMHH, AKi mepeOyBalOTh IiJ OXOPOHOIO IEpP:KAaBIH.
OpranizoBaHa 3JI0OUYMHHICTh — IIe CYKYIHICTh PiBHUX BHU-
IiB 3JIOUMHHMX IIOCATAaHb HA IIHHOCTI YHiBepcaJbHO-
T'0, BCEJIOACHKOTO XapaKTepy: IpaBa i cBoOOAU JMIOAWHU
i rpoMagsgHWHA, €KOJIOTiUuHa, TPOMAiChKa, HaI[iOHAJIbHA
Oesmeka, iHTepecu Iep:kaBu, MUD i OesleKa JOACTBA.
ExonoMiuHA 3JI0UMHHICTE € JUIIIEe iIHCTPYMEHTOM OPTaHi-
30BaHOI 3JIOUMHHOCTI.

Kanwuosi cnosa: opraHisoBaHa 3JOUMHHICTH, OpraHi-
30BaHA €KOHOMiUHA BJI0YMHHICTH, HOMEHKJATypa, HEOHO-
MEHKJIATypa, HOMEHKJIATyPHA IIPUBATH3AIlif.

Summary

Miroshnichenko M.1., Melnyk P.O. Integration
of organized crime into the economic sphere in
the transition to a market economy in the USSR
(1985—1991). — Article.

The article analyzes the integration of organized crime
into the economic sphere in the transition to a market
economy in the USSR (1985-1991) and the results are
aimed at proving the author's hypothesis that organized

crimeisnotasetof individual crimes, but organized crime.
simultaneously permeates the system of social, legal,
economic and other relations. The authors emphasize
the incorrectness and scientific inability of views on the
identification of concepts and phenomena of organized
crime and organized economic crime, based only on the
selfish interest underlying these types of destructive,
illegal activities and conclude (on the example of the
USSR)that the essential organisrootedinstate power. The
purpose of organized crime is state power. The strategic
goal of organized crime is total control over the strategic
resources of the state and society, some of which do not
necessarily bring material benefits (ideology, education,
spiritual sphere, etc.). Selfish motivation to get rich is
characteristic of organized economic crime, for which the
main goal is to make a profit and make a profit by carrying
out activities prohibited by law. However, these concepts
are interrelated and complementary. The scope of the
concepts of organized crime and organized economic crime
coincides in terms of the commission of economic crimes
by a criminal group or criminal organization or in the
case of establishing the fact of corruption. The essential
difference is that economic crime is a set of different
types of criminal encroachments on economic relations,
which are under state protection. Organized crime is
a set of different types of criminal encroachments on the
values of universal, universal nature: human and civil
rights and freedoms, environmental, public, national
security, state interests, peace and security of mankind.
Economic crime is only an instrument of organized crime.

Key words: organized crime, organized economic
crime, nomenclature, neonomenclature, nomenclature
privatization.
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ITPUHITUITA ITPABOBOT'0 SABESIIEYEHH 1 CYZLOBO'I' BJAIN
B YMOBAX €BPOIHTEI'PAIII YEPAIHH

IMocranoBka mpoo6aemu. CyzoBa Biajfa BUCTYIIAE
HaWOiMbIN HANIAHWM i IWBiTi30BAaHUM iHCTPYMEH-
TOM PO3B’A3aHHA HAABHUX MiXK pisHUMU cy0’ eKTaMu
ImpaBa KOH(IIKTiB, 3aXMCTY IPaB i cCBOOO TIOAMHE Ta
IrpoMajgHMHA, iHTepecis i moTped yehoro CycmiancTBa
Y1 OKPEeMOro iHAWBiIa, a TAKOXK JeP:KaBY uepes Hesa-
JIEXKHICTB CYAIiB Ta 0COBIUBOCTI IIPOIIECyaTbHOI IPO-
nenypu. Ak i 0yab-aKuii colliaJbHO-IPABOBUH iHCTH-
TYT, CyJj0Ba Bjajia 6a3yeThCA HA IIEBHUX IPUHITATIAX,
AKi € BUXiTHIMU KePiBHUMHU ifieAMU Ta CBOEPiTHUM
(pyHZaAMEHTOM CYZOYCTPOIO, II[0 XapaKTePU3ye 3MiCT
CYZOBOI TJIKM BJAAW Ta BMU3HAUAE ii MpUBHAUYECHHA
1 MicIle B CHCTeMi Jiep:KaBHOI BJIaAN.

TpaauiliitHo TPUHIUIK NiAJIBHOCTI CYI0BOI BIAIN
MOJiJAIOTHCA HA TPU MiICUCTEMU: iHCTUTYIiIOHAIBHY
(sarasbHi TPUHITUIIN CYMOBOI BIaau), (PYHKIIOHAIb-
HY (IPpUHIUON BifTIpaBIeHHS CYJOUYMHCTBA) i opra-
HisaliitHy (IpUHININ opraHisailii cucTeMu CyI0BUX
oprauiB, abo cymoycrpiitai mpmunmumnu) [1, c. 20].
HesBasxaroun Ha LOCUTH TiCHI 3B’A3KM M HUMH
OPUHIIATIAME, KOXKHY iXHIO Tpymy Tpebda posrisma-
TH K CAMOCTiMHI rajy3eBi HifiCHCTEMH, IO MAlOTh
CBOEPi/IHe 3HAUEHHSA Ta BJACHY C(epy MOIIUpPeHH,
IpPU3HAYEHHS, a TAKOK BILIUBY HA PO3BUTOK IIPABO-
cynmsa. 30KpeMa, y CyJyacHUX YMOBaX YAOCKOHAJEH-
HA KOHCTUTYIIHO-IIPABOBOI'O CTATyCy CYZOBOI BJa-
[I¥, TETAJbHOT'0 POBTJIAY Ta HAYKOBOTO OCMUCJIEHHA
moTpe0yIOTh OpraHisamiiiHi OIPHHIUIN CYLOYCTPOIO
3 METOI0 IIPOTHO3YBAHHS HOBMX BEKTOPIiB DPO3BUT-
Ky CHCTeMH IMPAaBOCYAIA Ta PO3POOJEHHS IIOLAJb-
1ol cTpaTerii cyzoBoi pedopmMu, 30KpeMa, B aCIEKTL
OiIBUINIEHHS e(eKTUBHOCTI (DYHKI[IOHYBaHHS CY[iB
3arajJbHOI IOPUCAUKIIII.

Ouninka crany mitepatypu. TeopeTuuHy OCHOBY
JOCTiMKeHHA CTAHOBJIATh HAYKOBi Impalli 3 Teopil
Jep:KaBu i mmpaBa, KOHCTUTYIIINTHOTO Ta agMiHicTpa-
THUBHOTO IIPaBa, CyI0YCTPOI0, & TAKOK IPobIeM opra-
Hisalii Ta IifIpHOCTI OpraHiB Aep:KaBHOI Biagu. 30-
KpeMa, IUTaHHA Pe)OPMYBaHHS CYLOBOI CUCTEMU Ta

CYZiB 3araJIbHOI IOPUCIUKIIIL ONMMHAINCS B IIOJi 30py
MalKe BCiX CyYacHMX IOCJIiTHUKIB CyqOBOi BJIAJu:
JI. Baesoi, A. Birenskoi, B. I'opogosenka, P. Kyii-
6igu, I. Mapourina, II. Hazapeuka, H. OxoTHHI[b-
koi, B. Cepaioka, B. Tarapeuka, M. Temrtok, C. Ilre-
auk, O. IOmuka Ta inmux. Bogaouac mpobiemu op-
ragisarii i GyHKIIIOHyBaHHA CyZ0BOI cucTeMu OyJIu
IIPeIMeTOM CaMOCTiIMHMUX HOCIiIKeHb TiJIbKU B KaH-
IugaTchKuX aucepTaiigx. OKpiM Toro, y HAyKOBUX
poboTax mMuX Ta iHIINX aBTOPiB OYJIO AOCTiIKeHO He
BCi acmeKTH oprauisamii # ZisJbHOCTI CyIiB 3arajb-
HOI I0PUCAUKITI, IIT0 BYyMOBJIIO€ HASBHICTh TEOPETUY-
HUX MPOTrajuH y cdepi HAYKOBOro Po3po0JeHHd ITiel
CKJIAHO] i 6araToacneKTHOI mpobemMu.

Meta crarti moasrae y BUBUEHHI TPUHIUIIB
opramisarmii cynoBoi Baazm B YKpaiHi B ymoBax
3milficHIOBAHOI Cym0BOi ped)opMH, a TaKOMXK Y HOCJi-
I'KEeHHI IIpaBOBOI IPUPOAM ¥ OCHOBHUX XapaKTe-
PHCTHK IPUHIIUIIB IPABOBOr0 3a0e3MeueHHs Aidb-
HOCTi BiTUMBHSAHUX CYAiB 3arajbHOI I0PUCIUKILII AK
OCHOBM [Jis (DOPMYBAHHS SKiCHO HOBOI'O KOHCTH-
TYIifIHO-IIPABOBOTO CTATyCy CAMOCTifiHOI TiJKu;
Jep:KaBHOIL BIAIN.

Burnan ocHoBHOro Matepiamy. Bigmosimmo 1m0
crarti 125 Koucrurymii Ykpaimu [2], cymoycTpiit
B YKpaimi OyayeTbcsa 3a IPUHIIUIAMEM TEPUTOPI-
aJbHOCTI Ta cHemiamisamii ¥ BU3HAUAETHLCI 3aKo-
moM. IIpore 3akon Yrpainu «IIpo cygoycTpiii i cra-
Tyc cynniB» Bing 2 uepBHA 2016 pory Ne 1402-VIII
(mai — 3aK0H) POBIIUPHUB IeHl Iepesik HOBUM IPUH-
IUIIOM CY/0BOi cucTeMu — iHCcTaHIiHOCTI [3].

Posraapatoun nuTaHHSa IPUHITAIIB IPABOBOTO 3a-
OesmeueHHs CyiB 3arajabHOI I0PUCIUKITII, BAPTO 3ra-
IaTy PO BHeCEHHdA 3MiH 1o posfiny «IIpaBocyanas
B Koucrurynii Ykpainmu, mo’s3aHux i3 KOHCTUTY-
ifiHOI0 pechopMmoro o0 npaBocyand. I1i sminu nes-
HUM YMHOM HETaTUBHO IO3HAUMUJINCSA Ha BPeryJio-
BaHHI opraHisarii Ta IifsJIbHOCTI MiCIIeBUX 3araJbHIX
cyniB, ockinbku 4. 4 c1. 125 KoHcTurynii YKpainu
OinpIlle He 3ragye MO iCHYBAHHSA MiCI[EBUX CY[IiB

© JI. O. [ITarerko, M. B. Paituyk , 2020
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[2]. IIpoTe me He o03HAUAE BTPATY HUMU HAJIEIKHOTO
IIPaBOBOTO CTATYCY, OCKiIbKM 3aKOHOJABEIb y3ara-
JIi BiIMOBMBCA Bifi perjaMeHTAIlii MOOYIOBH CYHL0OBOI
cucremu B Koucturyiii Ykpainu. Taka mozmensb 1me
Io ii BrimeHHA 00CTOBANACA OKPEMUMH ITOCJiTHU-
Kamu, 3okpema O. IOmuK BKasyBaB Ha HEKOPEKTHY
KJacu]ikalliio cymais, 0 BUXOAUTD 13 Pi3HUX KBaJIi-
(dikamiftaux osHak [4, c. 89], a B. 'opozoBerKo mpo-
IIOHYBAB BiIMOBUTHCS Bij BusHaueHHAI B KomcTHTy-
il YKpainu nepesiky JaHOK, AKi BXOAATH 10 CKJIATY
CYZOBOI cHCTeMH, 3 OTJIALY Ha OiNbII CKJIATHUM ITO-
PAI0K pe)OopMyBaHHA CYZOBOI CHCTEMH, IKHUH BOHO
CTBOPIOE [5, ¢. 41]. 3BepTarounch 10 iHOBEMHOTO HOC-
Bily, BapTO 3ayBaKUTH, 110 B PE3YJIbTATI KOHCTHUTY-
mifiHoI peopMu IIOLO0 IpaBOCYAAA YKpaiHa oOpaa
MOJIeNb TUX AeP:KaB, KOHCTUTYIi AKUX He BHU3HA-
YaioTh JIAHOK CYZOBOI CHCTEMH, Bimalouy Ie IHUTa-
HHS Ha PO3B’I3aHHS CYI0YCTPiiHOMY 3aKOHOJaBCTBY
(mampukaan, v Komcruryiii Pecnybriku Bimopycs,
Koucrurynii Ilosbirmi Ta inme). IcHye @ mpoTmiex-
HUY Tigxin, Kooy JaHKK CYJ0BOI CHCTEMU OTPUMY-
10Thb 3akpimmenHsa B OcHOBHOMY 3aKoOHi, SK Iie 10
2016 poxy Oy.io i B Ykpaiui (mampukaan, y Koncru-
rymii Bpaswurii). 3asHaueHe CBiIUMTH PO TPUBATY
IPUXMJIBHICTh HAIINOI Aep:KaBh IO APYroi Momei,
dKa JaBajia 3MOTY 3aKpPiILIOBaTA HA KOHCTUTYIIIH-
HOMY PiBHi BUBHAUEHWH MigXij M0 CTPYKTYpPYBaHHSA
CyZOBOI crcTeMH Jep:KaBu, yoesmeuyiouu ii Bim mo-
BiIbHMX 3MiH i HaJarOUW 3MiCTOBHOTO HAIIOBHEHHS
IpUHIUIAM ii o6y 0BH.

Ananisyioun 3MiCT IPUHIIUIY T€PUTOPiaIbLHOCTI,
BapTO HATOJIOCUTH, IO Iell MPUHINI XapaKTepusye
o0y JOBY CCTeMMU CY/IiB 3aTaIbHOI FOPUCANKITII B KOH-
TEeKCTi MEPEeKeBOT0 IMOIINPEHH CYI0BOI IOPUCIUKINIT
Ha BCIO TEPUTOPil0 mep:kaBu [6], OCKiTbKM MPUHIINI
TEePUTOPiaIbLHOCTI 03HAUAE PO30YIOBY CYAOBOI CIHC-
TeMH CY/IiB 3araJbHOI I0PUCAUKIIII BiAIOBiAHO M0 a-
MiHiCTPAaTUBHO-TEPUTOPIATHLHOTO YCTPOIO YKpaiHU
3 MeTOI0 3IifICHeHHS CYJOBOI BJIaJu Ha BCill TepUTO-
pii Yrpainu 1 mocTymHOCTI ii 1)1 BCHOTO HAaCceJeHHA.
fx sayBaxkyoTb (axisili, mepeBarom mo0yLOBU CY-
JIOBOI CCTEeMHU 3a IIPUHIUIIOM TePUTOPiaJIbHOCTI € Te,
IO BCA iH(GPACTPYKTypa Aep:KaBu — 3B’SI30K, TPaH-
CIIOPT, IIISXOCIOJYUYEHHSI — TaKOoK MmobymoBaHa 3
ypaxyBaHHAM ii aaMiHicTPaTUBHO-TEPUTOPiATIHLHOIO
YCTPOIO, III0 HAJae 3MOTY KOKHill 0co0i 6e3 3HaUHUX
BUTPAT (Yacy i KOITTiB) 3BepHYTHUCS 0 3aXUCT CBOIX
mpas 7o cBoro cyay [7, c. 82].

Bogmouac Bapro mOromuTHCS 3 HAYKOBUMU
BucHoBKamu B. I'opomoBeHKa, 1110 HAMO1IBIIIOrO 3HA-
YeHHS Jid NPUHITANY TePUTOpiaabHOCTI HaOyBae mif
yac BUBHAUEHHA MePeXKi i Micid sHAXOKeHHA Mic-
IIeBUX CY[iB, OCKLTbKM, I00 3a0e3meUnTH KOMKHI
0c00i peasbHy MOKJIUBICTD JicTaTHCA CYIOBOI ycTa-
HOBM JJISI PO3B’A3aHHA CBOEI CIpaBU IO CYTi, BOHA
Mae OyTu posraiyskenoio [8]. Ile BimoOpaskaeThes y
BiZITIOBiITHOCTI cuCTeMM MiCIIeBUX 3arajbHUX CY[iB
cucTeMi agMiHiCTPaTUBHO-TEPUTOPIaTHLHOTO YCTPOIO

Yxpainu, BusHauenit y u. 1 cr. 111 Konerurymii
Yxpainu, mopiBHIOIOUX AKY 3 4. 1 cr. 21 3axowny,
MOJKHA JTIifITH BHCHOBKY, IIIO MiCIeBi 3arajbHi cyau
CTBOPIOIOTHCA Ta MOilOTh HA JIPYroMy, PanioOHHOMY
PiBHI cmcTeMM aIMiHiCTPATHBHO-TEPUTOPiATIHLHOIO
yCTPOIO, TOUIUPIOIYM CBOI0 IOPUCIAMKITII0 HA CEJIU-
Ia i ceja, AKi po3TaIlloBaHi B MeKax BiJIIOBiJHOIO
pationy [7]. [HoTemep cucreMa MicIeBUX 3arajlbHUX
CYZiB TaKO:K MaliKe IIOBHICTIO BifmoBigasa cucreMmi
O[Ty TepUTOpil YKpaiHu Ha paitoHu, MicTa, palioHn
B MicTax, KOJH B KOXKHOMY 3 HHUX CTBOPIOBABCS
MiCIIeBU# 3araJIbHUM CY/I.

WHKopceTra mpus’a3Kka opranisaiiii cyjoBux opragis
IO aaMiHiCTpaTHBHO-TEPUTOPiaIbLHOTO IOALTY Oepe
cBift mouaroxk i3 30-x pokiB XX cr. Came Toxi B YKpai-
Hi OyJI0 3aIIPOBAJIXKE€HO TBOPiBHEBY CHCTEMY YIIpaB-
JninHg (paiioH — 00/acTh), X0Ua AOCBiJ BITUMBHAHOTO
CyZI0BOT0 Oy IiBHUIITBA JOBOJUTD, IT[0 HE 3aBXKTH aIMi-
HiCTPaTUBHO-TEPUTOPiaJbHUYN CKJIAJHUK MaB IpeBa-
Jouni xapakrtep. Hampuriazx, opramisamia Bii-
CbKOBUX MiCIIeBUX Ta aleJAliiHUX CYIiB HiKOJU He
OasyBasaci Ha aAMiHiCTPATHUBHO-TEPUTOPiATBHOMY
yerpoi. Ix yrBoperHa Bif6yBatoca Ha miacrasi Bifmo-
Bimaux yrasisIIpesumenra YKpainu 3 oTIay Ha TePH-
TOpiaJibHE PO3TAIIYBAaHHA BiliCbKOBUX rapHi30HiB.

AnvinicTpaTUBHO-TEPUTOPiaTbHI OZUHUIIL TaK
3BAHOTO 3araJbHOTO IPU3HAUEHHSI YTBOPIOIOTHCSI
y BCix KpaiHax, AKi MaroTh BHYTpPilHi# moxin (Ha-
npukJan, semutiy @PH, obsmacri 8 Boarapii, nenapra-
MeHTH y @PpanIiii Toiro), ae Ai0Th OpraHu 3araJbHOI
agminmicrpanii. BogHouac Ha BifTOBiZHUX TEpPUTO-
piax (QYHKIIOHYIOTH YTBOPEHHS CIIEIiaJbHOTO IPHU-
3HAUEHH, Y AKUX TiIOTH CIIeIiajisoBaHi mep:KaBHI
oprauu. TakuMu yTBOPEHHAMU € CYAOBi OKPYrH, Ha
TePUTOPil AKUX PO3TAIIOBAHI Ta 3AiHICHIOITH IIPABO-
CYIIA CYyIOBi OpraHm.

Hocmimkyoun TPUHIMI cHeliajnisamii, BapTo
3a3HAUUTH JOCUTh BAaKJINUBE OPraHiuHe MMOETHAHHSI
oro 3 MPUWHIIAIIOM TepuTopianpHOCTi. IIpwHIIMI
creriasisaii € oqfHUM 13 6230BUX, OCHOBOIIOJIOMKHIX
YMHHUKiB 3a0e3leueHHsA IpaBa Ha IPaBOCYIA B I0-
OymoBi CyI0OBOI cuCTEMHU, OCKiMBKY 114 BUMOTA IIOB’ -
3aHa 3 HEeOOXIAHICTIO POSTIIANY CIPaBU KOMIIETEHT-
HUM cyaoM. TpakTyiouum IOHATTSI «KOMIIETeHTHUI
cyl», Tpeba HaroJIOCUTH, IO Ie He TIMIbKY CYH, KU
VIIOBHOBaKeHUH 3MiMCHIOBATH IIPABOCYALI B IIOBHO-
My 00cs3i 3 BUHECEHHAM PillleHHd 10 CyTi, a i cy,
KBaTi(iKoBaHOCTI CYyAIiB AKOTO BIIeBHEHA 0c00a, AKa
JI0 HHOTO 3BE€PTAETHCI. 3aKOHOM 3aKPilIeHo mo0y10-
BY CYZIOBOI CHCTeMU, V AKill HAABHI eJIeMEHTH i «30B-
HIITHBOI», 1 «BHYTPIIIHBOI» cmemiamizaiii. ¥ mpomy
pasi mpeaMeT CHipHUX IPABOBITHOCUH € KPUTEPieM
crermiagisarii Ta oMy BJIACTHBA BifTIOBigHA IpoIle-
cyaJbHA IIporeaypa.

IMos0 rociogapchbKuX i aaMiHiCTPATUBHUX CY/IiB,
TO IXHS cucTeMa mobymoBaHA 32 03HAKOKI «30BHIIII-
HBOI» cmemiamisamii — mourHaOUM i3 CyAiB IEPIIOro
piBua. Ile o3Hauae, 10 YTBOPIOIOTHCA OKPEMI T1IKM
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IIpukapnamcvruil OPUOUYHUIL BICHUK

B cucTeMi cyziB saranabHoi fopucaukilii. CTocoBHO
3araJbHUX CY[IiB Ha MEPIIOMY PiBHi, TOOTO MicileBUX
CyZiB, mie «BHyTpimHA» cmemiamisamia. I smict mo-
JITa€ B TOMY, IO B Me:KaX OfHiei cymoBoi ycraHo-
BU 3[ifICHIOETHCA POBIOLI MiK CYAMIMEU MiCIIeBOTO
cyny 000B’I3KiB i3 pO3IIALY MIUBILIBHUX , KPIMiHAb-
HUX, afMiHiCTPAaTUBHUX CIIPaB, a TAKOK CIIPAB IIPO
agMiHicTpaTuBHI mpaBomopyieHHA. Ile MOXKIMBO
3aBIAKU KIIbKICHOMY CKJIAJy CYIiB.

Ha gpyromy Ta TpeThoMy piBHAX CHCTEMHU 3arajib-
HUX CY[AiB BimOyBaeThCcsA 30BHIIIHA CIeIliajisaris.
ToOTo crertiaaisaiis cyLoBoi cucTeMu 3/iiCHIOETHCSA
3a IPeIMeTHOI0 I0PUCANKITieI0 (30BHIIHSA CIeIiali-
samia). Kpim Toro, y cyzax pisHUX CYZOBUX IOPIHC-
OUKIIA MOXKe 3ampoBajKyBaTuCs CcIelliaisaiis
CYAIIB i3 pOSTIALY KOHKDETHHX KaTeropiil cipas
miei opucauKIii (BHyTpinIHA cuemniaisarisa) [9].

[IpuaIun crnemiamisarii cyj0Boi cucTeMu B OIiH-
KaX IPaBHUKIB BUCTYIIA€ CIEI[iaTbHUM IIPOSBOM 3a-
raJbHOTEOPETUYHOTO IPUHIIANY PO3MOMIAY (QYHKII-
OHAJBHUX IIOBHOBAXKEHb Iif uac mo0yJoBHU CYZOBOL
cucteMu YKpaiHu, BiIIIOBiTHO 10 AKOTO OKpeMi cyau
icynmi cemniaiisyiThCI Ha PO3TJISA/i IEBHIX KATero-
piii cpas, 00’efHAHNX MOAIOHICTIO 00’€KTa CIiPHUX
IIPaBOBIMHOCHH i CIiJIBHOIO IIPOILEAYPOIO PO3TIIALY
[10,c. 271-273].

3HaueHHA cIemianisamii BOauaeThbcsd HAYKOBIA-
MU B IifBUINEHHI IpodecioHANIZMY CYAIiB 3aBsd-
KU 30CEPe:KeHHI0 YBaru i 3yCuJib Ha OJHOMY IIpej-
MeTi, mOTau0JIeHOMY BHBUEHHIO OKPEMHUX Trajysei
3aKOHOJABCTBA Ta MPAKTHUKKM HOTO 3aCTOCYBAHHSA
[11, c. 246-248], 110 TATHE 3a 0600 MPUCKOPEHHSA
CYIOBOT'O POBTJISANY, MiABUIIEHHSA SKOCTi pO3B’s3aH-
Hs CIIpaB, a TaKOK 3a0e3lIeuyBaTHMe OJHAKOBE 3a-
CTOCYBaHHS 3aKOHY B Me:Kax ofHoOro cyny [9, c. 120;
10, c. 272-273].

3rigao 3 4. 2 cr. 18 3akony [3], cmemiarizaria
CYImiB i3 pO3IJIANY KOHKDETHWX KaTeropii cmpas
MOJK€e 3aIIPOBAMKYBATHUCS V BUIAJKAX, BU3HAUCHNUX
3aK0HOM, a TAKOK 3a pillleHHAM 300piB CyAAiB BifmIO-
BizHoro cyny. Omke, cemianisalriio cyaaiB MiciieBux
3araJbHUX CY[iB, 3aJIEXKHO BiJ ITiZicTaBu Ii BUSHAUEH-
Hs, MOXKHA MTOJIINTY Ha OBa BUAM: 1) cremiaisaiisa
Ha MificTaBi 3aKOHY — € 000B’sI3K0OBOI0 y BUIAJKaX,
IPAMO mepeadaueHnx 3aKOHOM Ta / a00 IPOIecyab-
HIM 3aK0HOJABCTBOM;

2) cmertiagrisaria Ha migcTaBi pineHHSa 300piB cyI-
IiB — € (haKyJbTATUBHOIO i 3aJIe}KUTh BiJ pillleHHA
300piB cyamiB.

TyT KOpPEeKTHO 3ayBaKUTHU, II[0 IeperdaueHa 3a-
KOHOM CIIeIfiajrisalid cyaiB y MesKax cyny BU3Haya-
€ThCA 300paMu CyAAiB, IPOTe BiAMiHHICTH IOJATaE
BTOMY, IT[0 B IIEPIIIOMY BUIIAAKY 300PH CYA1iB BUKOHY-
10T 3aKOHOJABYI IIPUITKICH ITIO0 IpeaMeTa Ta iHIIIX
YMOB cremiamisamii, Big SKuX He MOXKYTh BimiiiTw,
a B iHIITOMY — BOHHU TaKMMH IPHUIINCAMH He 3B’ sA3aHi
I BU3HAYAIOTHh BiANOBimHY cmermiajisarito (ii mpen-
MeT, KpUTepii TOII0) HA BIACHUI PO3CYI.

IloTpi6HO 3BepHYTM yBary Ha Te, IO MHUTAHHS
BHYTPIIIHLOI crmermiamisarmii cyagiB wMicueBux 3a-
raJbHUX CYy[IiB «Ha MificTaBi 3aKOHY» BPeryJbOoBaHi
B 3aKOHi JeIo cymepeuwsnBo. 30KpeMa, BifIoBiIHO
no 4. 1 cr. 18 3akoHy, y MicIieBUX 3araJbHUX CYAaxX
Ta ameAIifHUX cymax i€ cmeriajisamis cyamiB is
3NiiCHEHHA KPUMIiHAJIBLHOTO IIPOBAJKEHHS IIOZ0
HemoBHOMITHIX. OCKimbKM A CTATTA Mae Ha3BY
«Crmemiaisarisa cygiB», MOKHA BBasKATH, IO TiJb-
KU 3ifiCHeHHA KPUMIHAJBHOTO IIPOBAMKEHHSA IIIOI0
HEMOBHOJIITHIX NMPSAMO BUBHAETHCS CIIeIliaisalieio
CYAIiB MiCIIeBUX 3arajJbHUX cynIiB. BogHouac, 3rigHO
3 4. b cr. 21 3aKoHy, i3 CyAmiB MicIleBUX 3arajJbHUX
cyniB obupaioThea caimui cymmi (cymms), axi amiii-
CHIOIOTH ITOBHOBAJKEHHS i3 CYJOBOTO KOHTPOJIO 3a
TOTPUMAaHHAM IIPaB, CBOOOS Ta iHTepeciB ocib y kpu-
MiHAJIBHOMY IPOBA/KEHHI B IOPAIKY, BUSHAUEHOMY
IIPOIECYATbHIM 3aKOHOJaBCTBOM.

Omxe, € BCi mizcTaBy BBAYKATH BU3HAUYECHHS CJIiJ-
YUX CYANIB IIPOSBOM BHYTPIIIHBOI crermiasizamii
B Cy[i, X0oua MPUCBAYEHi IM MMOJOKEeHHA MiCTATHCA
B cT. 21 3aKoHYy, 1110 PerjaMeHTy€e BUAM i CKJIaJ Mic-
IIeBUX CY/iB. 3 OTMIAAY Ha IIe JOIIIbHUM Y0auaeThCsa
perjiaMeHTyBaHHA CTaTyCcy Ta BUMOT K IO CYAIIB
3i 3miliCHEHHSI KPUMiHAJBHOTO IPOBAIKEHHA IIOLO
HEIOBHOJIITHIX, TakK i M0 CHOifumxX CyAmiB y oOfHii
cT. 18 3aKOHY B KOHTEKCTI ITOJI0KEeHb IT[0/I0 CIIeliaJi-
3arrii cymiB 3araJbHOI IOPUCAUKITIL.

IlpuHIUND iHCTAHIIAHOCTi, AK CJIYIIHO 3a3HAa-
yae I. Hasapos, cayrye miarpyHTaAM O BHYTPIl-
HBOTO CTPYKTYPYBaHHSA CYJOBOI cuCTeMU, TOOTO
BHYTPiIlTHBOT'O MOAINAY IO ropu3oHTaJMi (Ha piBHIi)
i mo Beprukaii (Ha ranysi). Iloxin mo ropusonTa-
JIi CTBOPIOETHCA AJiA 3a0es3leveHHs il IPUHIUIY
iHCTAHIIIMHOCTI, a MO IO BEPTUKAJII MOMKJINBUAN
3a HAaABHOCTI 30BHIIIHBOI crmelianiszarmii cygoBux
OpTraHiB, 3a AKOi BOHU HALINAITHCA BHYTPIITHHOIO
camocrifinictio [12, ¢. 100].

To0To IopuAVYHA HayKa BUOKPEMJIIOE MOHATTS
«piBeHB (JIaHKA) CYJ0BOI CUCTeMHU» AK CYKYIHICTH
CyZIiB, AKi MAIOTh OJHAKOBY IIPEAMETHY KOMIIETEH-
1[ifo, aHAJOTIUYHY CTPYKTYpPY, Ti cami (pyHKIII Ta
IiIOTh Y MerKax TepPUTOpPiaJbHUX ONUHUIb, IIPHU-
PiBHAHUX OJHA IO OTHOI, & TAKOK «TiJKa CyZOBOI
CHCTEeMH», KA 3aCTOCOBYETHCI AJIA BiJOKPEeMJIeH-
HA NeBHUX il mifcucTeM: riJKka 3arajbHUX CYIiB,
riJka agMiHiCTpaTUBHUX CYZAiB, TiJIKA rOCIOJAaPCh-
KuX cyxiB [5, c. 357].

OpuriHaJabHUM € TiAXix 70 Po3yMiHHS opramisa-
mii cymoBoi cucTeMu, 3aIIPOIOHOBAHUI IIPOBiIHOIO
BiTUMBHSHOIO JOCIigHUIEI0 cynoBoi Biaagu JI. Mock-
BUY. Y3dBIIM 32 OCHOBY TEOPil0 COIiaJbHUX CHC-
TeM, BOHA 3BEPTa€ yBary Ha Te, 10 HAWOLIBII CTili-
KOI0 € CcucTeMa, opranisoBana y (opwmi mipamizm
abo TpukyrHuka. Came B Takiii (opmi opramisoBani
OlnbIIiCTh CYyZOBMX CHCTEM CBiTy, a TaKOK CyZOBa
crcTeMa YKpaiHW: HAa HUB30BUX JIAHKAX — MiCIeBi,
BUIIE — ameJAaIifiHi cyau, Ha BepInuHi — BepxoBHMHI
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Cyn [13, c. 100-106]. 3Baskatounm Ha el migxinm,
MicIleBi BarajsbpHi Cyau YTBOPIOIOTH OCHOBY I[HOTO
TPUKYTHUKA (Tipamigm), 3abesmeuyoun #oro piBHO-
Bary i cra0inbHiCTB; CyAuM BUINMX iHCTAHIIiA 0asy-
IOTHCA Ha MiCIIeBUX CYAAaX, BUCTYIAIOUM IMOAO HUX
CBOEPiIHOIO HAL0YIOBOIO.

Micre cyny B CyIOBill crcTeMi XapaKTepusye Ta-
KOXK TaKe IOHATTH, AK «IHCTAHITiA», AKe PO3TJIaa-
€THCA HAYKOBIAMU IOA0 HAIBHUX Y IIEBHOTO CYIO-
BOTO OpraHy IIPOIeCYaJbHUX IIOBHOBAKEHDb IIOZO
PO3TIANY, PO3B’a3aHHA a00 Ieperaany HUBLIbHUX,
KPUMiHAJIBHUX, TOCIOJAPCbKUX Ta IHIIKUX CIIPaB,
170 3aJIesKaTh Bif crafmii cymoBoro mporecy. Miciesi
3arajbHi cyaM € cyZamMu Iepiroi iHcranimii, ToOTO
TaKNMHU, 110 POSTIAJAIOTH i PO3B’I3YIOTH CIPABH II0
cyri. Ile o3mauae, mo came i3 mMuUX CyAiB PO3MOUU-
HAETHCS CYAOBUI IIPOIEC, a iXHi PillleHHS MOXKYThb
OyTH IpeIMeTOM MePeTIaay Cy/AiB BUIUX iHCTAHIIIH,
BozgHouac micueBi 3arajbHi Ccyau MOKYTh BHCTYIIa-
TH TLIBKYM CyJZaMu IepIioi iHcraumii, Tomy B ixHii
opramisarmii i miAJBHOCTI IOBHICTIO AOAEPIKYETHCA
«30JI0Te IIPABUJIO» TTOOYAOBU CYAOBOI CUCTEMU: OTHA
JIaHKa = OJHa iHCTaHIid.

fx sasHauasoch pamimie, Ha KOHCTUTYIIHHOMY
piBHi iHcTaHIifiHiCTS MpsAMO He mepemdaueHa cepen
IPUHIIAIIB I00YI0BY CHCTEMHU CYIiB 3aTaIbHOI FopHC-
JTUKITII Ta 3acaji CyJOYNHCTBA, aje BU3HAUeHA V IIPHU-
mucax 4. 1 ct. 17 3akony. OT:ke, 3aKOHOJABEIb J0-
OyCTUB OYKBAJIbHE POSIIMPEHHS KiJTbKOCTI KOHCTHU-
TYIiAHAX TPHUHIUIIB MOO0YLOBU CHCTEMH CYJIiB 3a-
raJbHOI IOPUCAMKIIII, TOJABIIHN 0 TEPUTOPiaTbHOCTL
i cmemiaJrisaii me oqUH MPUHIUI — iHCTAHIIIAHICTD.

YacTrHa HAYKOBIIB y Hifi cepi ZOTPUMYIOTHCS
IYMKH, III0 BUHUKHEHHA TaKOl CUTYyaIlil cTaJo MOXK-
JUBUM y Pe3yJabTaTi TiaiyMmaueHHs HopM KorcTuryirii
Yxpaiuu, AKi BU3HAUAIOTH OCHOBY (PYHKIIOHYBAHHS
CY/ZIOBO1 BJIAM 3arajIiOM.

3 orstaxy Ha 3mict 4. 2 c1. 124 OcHOBHOTO 3aKOHY
IOPUCIUKIIiSA CYAiB MOIINPIOETHCS HA BCi ITPaBOBiAHO-
CUHU, fKi BUHMKAIOTH y Aep:KaBi. 3aKOHOIABeIlb y
4. 1 c1. 125 BKa3ye Ha 3aCTOCYBAHHSA IPUHITUIIIB Te-
pUTOpPiaJIbHOCTI i crerriaisalii B TaKOMY KOHTEKCTi,
OKPECJII00YN 3arajbHi HAPAMHI II00YJ0BY CUCTEMU
CyIiB 3araJbHOi IOPUCAMKIIiI, 1IT0 00YMOBIIIOE CIIiB-
BifHOIIEHHA i1 TOJIOBHUX 1 [PYTOPAAHUX €JIeMEHTiB.
I3 mtboro BuMIMBAE, 1IT0 TOJIOBHUMU eJIEMEHTAMU CIHIC-
TeMHU CY[iB 3araJbHOI IOPUCAMKIIII € CyI0Bi opranu,
sKi BigmosigHo 70 u. 3 cr. 124 Kouerurymii Yxpainn
VIIOBHOBaMKeHi 3pificHoBaTH cymoumHCTBO. IIpo 11e
CBimumMTH, BJIACHE, i cama HasBa posxiiry VIII «IIpaso-
cyans» Konerurynii Yxpainu Ta mokjJIamgeHHA 37ilic-
HeHHA CyI0BUX QPYHKIil Ha BigmoBigHi cymu [2].

Yactuuu 2—4 cr. 125 Komeruryii YKpainu Bu-
3HAYAIOTHh JIAHKW CYAiB, 1[0 MAalOTh IMpPaBO 3filc-
HIOBATH IIPAaBOCY.AA, OO HUX BiJHECEHO: MicIieBi,
amenaniiai Ta Bepxouuit Cyzm; TakoX MOMKYThb
OigTy BHIl cHelfiaiisoBaHi cyau. 3 IbOr0 BUILIHU-
Bae, I[0 MPABOCYAA 3MiHCHIOEThCSA TiJIBKM CYAaMU,

a JlesleryBaHHA (DYHKIM CyZiB i IpUBIaCHEHHA UX
(YHKIIH iHITIMY OpraHaMy i T0CaZ0BUMU 0C00aMM
He JomycKaoTbed. ¥ cr. 129 OcHoBHUI 3aKOH BU3HA-
Yyae OCHOBHI 3acaju CyJIOUMHCTBA. ¥ 1. 8 u. 3 BUIIle-
3a3HAUYEHOI CTATTi OAHIEI0 i3 TAKMX 3acal € Iepej-
OaueHe mep:kaBoi0 3a0e3MeUeHHS AaleNAIiiHOr0 Ta
KacaIiffHOr0 OCKap:KeHHA PillleHHA CyAy, KpiM BuU-
MajKiB, BCTAHOBJIEHUX 3aKOHOM. 3 ITbOTO BUILIUBAE
HODMATWBHE MOEJHAHHA 3MicTy mpumwuciB 4. 1 i 3
ct. 124, cr. 125 Ta m. 8 u. 3 cr. 129 Koucruryiii
Yxpainu [2], AKi [ai0Th IigcTaBy CTBEPIKYBATH IIPO
iCHyBaHHA NMPUHITUAIY iHCTAHIIWHOCTI AK OJHOTO i3
MIPUHITAIIB TO0YI0BY CUCTEMHU CY/IiB 3aTaIbHOI IopHC-
nukiii. HaftimoBipHilme, caMe Takuii aHAJi3 BUIIe-
3raJaHNX HOPM CIIOHYKAaB 3aKOHO/ABIIS BUSHAUUTH
BU. 1 cr. 17 3aKOHY IPUHIINI iHCTAHIIINHOCTI TOPSAL,
13 IpUHIIMIIAMY TEePUTOPiaIBHOCTI i creriaisarii.

Y cBoiif HayKoBi#l crarTi «IHCTaHIifiHA opraHi-
3aIlisf CHUCTEMHU CY[iB 3arajJbHOI IOpUCAWKII YEKpai-
Huy» C. Hltenuxk [13] caymnrHo 3asHauae, 110 B aclek-
Ti iHcTaHIiHHOI TO0YZ0BM CHCTEMHU CYAiB 3arajbHOL
IOpUCANKIII HeoOXiHO BKasarTu, 1mo: 1) eeMeHTaMuI
CYZIOBOI CHCTEMH € BiJIIOBifHI Cyau, BU3HAUEHi HOP-
mamu Korcrurymnii Yrpaiuu — miciesi, anensiiimi,
racaniiiai Ta Bepxosuuit Cyn Yrpainu; 2) B3acMogisa
JIAHOK CYZiB MOXKJIMBA TiMIbKY B iHCTAaHIIIAHOMY (IIpO-
IecyaJbHOMY) acleKTi, 10 IPU3BOAUTH A0 IOILIY
cyniB Ha HYKUYI i BuIi; 3) HeoOXigHiCTL PO3B’A3aH-
HS CIIOPY IO CYTi, a TAKOK 3a0e3meueHHsA ameasaIii-
HOTO Ta KacalliifHOro OCKap:KeHHd CYA0BUX pillleHb
CTBOPIOE TOTPe0y opraHisaifii cymoBuX iHCTaHIiH,
CYTHICTh MisIIBHOCTI AKMX ICTOTHO BifpisHAETHCT
3a 3aBIAHHAMU, 00CATOM IIOBHOBAYKEHb Ta MiCIeM
y CHCTeMHO-iHCTaHI[IHHOMY po3TalllyBaHHi; 4) BuU-
3HAUEHiH cTajil cyJOBOTO IIPOIECY BiATIOBiae OKpe-
Ma cyZoBa iHCTaHIifA, AKa PO3B’A3ye MPABOBUH CIIip
110 CyTi, KOMIIETEHTHA MTEPETVIAHYTH CYI0BE PillleHHA
B anesdIifinoMy abo kacamifimomy mopsaary (6es ypa-
XYBaHHA TEPerIALy CYAOBUX pimeHb BepxoBHUM
CymoMm i 3a HOBOBUABJIEHUMU 00CTaBUHAMU); ) cHC-
TEeMOYTBOPIOBAJILHUM (PAKTOPOM € HeoOXimHicTh 3a-
XUCTY CYZOM IpaB i ¢cBOOO MOANHN; 6) pes3yIbTaToOM
B3aEMOJIii CyZOBUX iHCTAHIIIY € BPETyJIOBaHHSA CYC-
MJBHUX TPABOBIAHOCKHH IIJIAXOM 3IilICHeHHSA IIPAaBO-
CYIIs B MeXKaX BiTIOBIIHUX CYZOBUX IIPOIEAYD.

3Ba:KaUM HA TPUINCH UYUHHUX MiKHapo.-
HO-TIPABOBMX JOKYMEHTiB, MOKHA I[O0AYUTH, IO
BOHH IIepen0avaioTh HeoOXifHICTh QYHKITIOHYBAHHS
B KOKHil HaIliOHAJNbHIN CYHOBill cucTeMi He MeEHII
HiK IBOX cymoBuX iHCcTaHIi#. IIpoTe 3a3BuUaii CTBO-
pOIOTECA 1 (DYHKIIOHYIOTH TPU TaKMX IHCTAHIIIi.
Y HayKoOBill siTepaTypi BBa)Ka€ThCsA KOPEKTHUM BU-
KOPHCTAHHSA TEePMiHiB «Cy IMepIoi iHcTaHIIiiy, «Ccyn
Iopyroi incTaHIii», «cyx TpeThoi incTaHIii». ¥ Tako-
My PO3YMiHHI JIOIIiIbHO 3BepHYTHUCH 10 nyMKu I. Ha-
3apoBa, SKMI BKasye Ha Te, IO 3a3HAUEHi MOHATTS
MOXKYTb BU3HAUATH He CYJ AK MOCTiHHUYN CTPYKTYP-
HUH CKJIAJHUK CY0BOI CUCTeMH, a AK CKRJIAJ Cyay ado
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CYIOBUI OpraH, IO PO3TJANAE KOHKDPETHY CIPaBY
y nmeBHui yac [14, c. 121-125]. Take TBepm:KeHHA
CIpaBAi Mae IPaBO HA iCHYBaHHA, al:Ke TOH caMUil
CKJIAJ UM CYOBHUI OpraH MOsKe PO3B’A3yBaTH CIIip AK
CyI iHmI0i iHCTAHITI.

3akpimmeHi B 3aKOHI IPUHIUIN CYLOYCTPOIO HE
Tpeba BBAXKATH BUUEPIHUMU, ajKe B OPUAUUHIN
JiTeparTypi MOKHA BifHAWTH ¥ iHIII HayKOBi migxo-
Iou B miit cepi. 3okpema, mikasoiw € igea H. Oxor-
HUIIBKOI, KA BUILJIAE MPUHIUI €THIYHOCTI CymI0BOI
cucTeMu. 3MiCT IIbOTO MPHUHIIUIY IIOJIATAE B TOMY,
III0 Cy[OBa CHCTeMa HesaJesKHOI YKpaiHu, 3aIlo3u-
YMBIIY HaWKpaIlli 3M00yTKN 3apy0isKHUX MPaBOBUX
CHUCTeM, 3aJUINAETHCA CaMOOYTHLOI0 i YHIKAJIbHOIO,
a Ii mpaBoBi 3acagu CTaJu IPOSBOM HAIliOHAJIHLHOTO
JIyXy IIPaBOCBiZIOMOCTiI YKpaiHCBbKOI eTHiuHOI rpy-
mu [15, c¢. 14-20]. Tobro cyuacHa mpaBoBa HayKa BU-
3HAE IPHU3MY 0COOJMBOCTEH BJIACHOI CYA0BOI CuCTe-
MM, SKi MarOTh iCTOTHWI BILIMB HA ITPABOCBiIOMICTS,
iHAWBigyaisM eTHOCY ¥ Jal0Th 3MOT'Y BPaXOBYBaTH
HaIllOHAJIbHI TpamuIiii i ZocBix, TOCATHEHHS BiTUM3-
HSAHOI HAYKH B TaJIy3i IpoIecyaIbHOTO IpaBa, opra-
HisamirHi Ta (hiHAHCOBI MOMKJIMBOCTI ePKaBH.

Y KOHTeKCTi eBpOiHTerpamiiiHUX IparHeHb CY-
yacHOi YKpaiHu € JOUiJbHUM TaKOK BUOKPEMJIEH-
HS TAKOT0 HOBOTO NPUHIUAIY CYZOBOI CHCTEMH, K
inTerpariiinicTs. 3aBemeHO BBa)KaTH, IO TEPMiH
«€BPOIIEHChbKA iHTerpamia» II03HAUYa€ CTBOPEHHS €B-
poIefchbKUX iHCTUTYTIB 1 OJMITUK fAKi, 3i cBOro OOKY,
€BOJIIOITIOHYIOTh V HAmpaMi (POpPMYBaHHS IIEBHOTO
HaJHAIIIOHAJIBLHOTO IeHTPY. HaBKOJIO IIHOTO IIEHTPY
ITOBMHEH KOHCTUTYIOBATHCS CIILIBHIH €BPOIEHChK U
mpocrip. Peamizaiis eBpoiHTerpamiiHuX NIparHeHb
Yxpaiuu mependauae 0008’ I3KOBY afamTaIiio HaIol
CYZOBOI cuCTEMH [0 CYZOBOi crcTeMu €BpOIEHCHKO-
ro Corosy. OnHieio 3 HEOOXiTHUX YMOB €BpOiHTErpa-
mii YKpainu € cTabinbHicTh ycTaHOB (OpraHiB), AKi
rapaHTYIOTh JeMOKpaTiio, BePXOBEHCTBO IIpaBa Ta
ImpaBa JIOAWHH, 10 He MOXKe 0yTH JOCATHYTO 0e3 mpo-
BeJIeHHS CyZ0BOi ped)opMHu, CIIPAMOBAHOI Ha 3a0esIe-
YeHHs He3aJIeXKHOCTi CyI0BOi BiIaau Ta il 3MilTHEeHH.
3 oruisiAy HAa Iie 0 cucTeMu cy0’eKTiB 3a0e3meueHHs
€BpOiHTerpaniiHuX IporeciB B YKpaini moBuHHi BXO-
JUTH @ CyZOBa CHCTEeMa, SKa MpeJcTaBIeHa HacaM-
nepen Bepxosaum Cyznom i Korcruryniiaum Cyzom
Yxpaiuu [16, c. 116]. Ille ogHUM BaroMuM KPOKOM
MOJAJBINOI eBpomeizallii cymoBoi cucreMu YKpaiHu
€ PO3BUTOK MiKHApPOZHUX 3B’SI3KiB Opramip cymoBoi
BIagu YKpainu. Besmocepenus peasisaiis 3axomis,
SKi cupsaMoBaHi Ha 3a0es3neueHHA e()eKTUBHOL JisIb-
HocTi Bepxosuoro Cyzmy B MixkHapomHin cdepi, mo-
KJIaJieHa Ha Bifgig MidKHapOIHOTO CIiBpOOiTHUIITBA.

3 IPUHINIIOM iHTerpamiiHOCTI CYZOBOI CHCTEMU
TiCHO OB’ sg3aHM MpUHIUI MiKHAapoxHocTi. Cymosa
pedopMa HeMOKJIKBa 0e3 ypaxyBaHHS Ham0aHb JIIO-
ctBa y cepi mpaBocyansa. IToingopmoBanicTs mpo
JisIBHICTD CYAIB y OLMBIIOCTI JeMOKpATHUYHUX Kpa-
iH cBiTY OesmocepeIHBO BILIMBAE HA MIPABOCBiIOMiCTH

CYCITLIbCTBA, 30KpEMa y HOPMOTBOPUill MifAJBHOCTI.
Peanizaris miboro mocBimy Bimobpaskena y cr. 9 Kon-
cTuTyIii YKpainu, 3TifHO 3 IK0I0, AKIIO Ha 000B’ I3K0-
BiCTh UMHHUX MiKHAPOJHUX JTOTOBOPiB HaJaHA 3roja
Bepxosuoi Pagu Yxpainu, To 11i J0roBOPH € YaCTUHOIO
ii HAIi0HAJILHOTO 3aKOHOJABCTBA. A YKIAIEHHA MiK-
HApOJHUX JOTO0BOPiB, If0 cymepeuarh KoHCTHTYILil
Yxpaiau, MOKJIVBe JINIIE ITiCJId BHECEHH 10 Hel Bifl-
moBiguux 3min. OTike, B YKpaiHi pasoM i3 HaIlioHATb-
HUM [Ii€ YacTHHA MiKHAPOIHOIO 3aKOHOJABCTBA, AKE
€ 000B’ A3KOBUM /1 BUKOHAHHA [15, . 18].

BucHOBKM Ta NepCHEKTUBM IOZANBIINX JOCJi-
I'KeHb. IIpwHIUIKM MpaBOBOrO 3abeslmeueHHs CYIiB
3arajJbHOI IOPUCANKINI € BAsKJINBUMU 3acajaMU Cy/I0-
BOI BJIaM, AKi 8yMOBJIIOIOTHCS iCTOPHUKO-IONITHUHIM
PO3BUTKOM J[€PIKABH Ta CIPAMOBAHI HA CTBOPEHHS Ha-
TMHUX YMOB AJIA e()eKTUBHOI peasrisalrii cymoBoi cuc-
remu. Kosen mpunun € yHiKaabHUM. Oco0auBiCTIO
TIPUHITUIIB ITPABOBOTO 3a0e3MeUeHH CYAiB 3aralbHOI
OPUCAMKIIII € Te, 1110 i KOXKHOT0 3 HUX CTBOPIOE YMO-
BU )11 Iil iHIITOTO IPUHIIMITY, a ITe, 3i CBOTO OOKY, VHe-
MOKJIMBIIIOE IXHE (DYHKI[IOHYBaHHS CAMOCTIiHHO.

Pesynbrati mOCTiIpKeHHS MOBOLATH 3HAUMMICTH
TMIPUHITAIY TEPUTOPiaabHOCTI I PO30yA0BU CYmOBOL
CHCTEMU CYAiB 3araJbHOI IOPUCAUKINI BiJIOBiZHO 10
aaMiHiCTPAaTHBHO-TEPUTOPIATBHOTO YCTPOIO YKpaiHu
3 METOI0 3[IifiCHEHHS CYAOBOI BJAIM Ha BCiil TepuToO-
pii Vrpainu # mocTymHOCTI ii [J1A BChOTO HaceJeHHA.
IMomo mpuuITMITY crielriaisaltii, To BiH € oqHMM i3 6a30-
BUX, OCHOBOIIOJIO;KHIX UNHHUKIB 3a0e3IeueHHs IpaBa
HA IIPaBOCYAS B OOY/I0Bi CYZIOBOI CHCTEMY, OCKIIBKY
1151 BEMOTa II0B’sI3aHa 3 HEeOOX1JHICTIO POSIJISAY CIIpa-
BU KOMIIETEHTHUM cyzoM. Lleil mpuHIIUI € IpoaBOM
3araJIbHOTEOPETHYHOr0 IPUHIUILY PO3MOLLITY (DYHK-
IIiOHAJIBHUX TIOBHOBAMKEHD IiJ yac MOoOYyZOBU CYZOBOL
cucreMy YKpaiHu, BifIIOBiIHO 10 SKOTO OKpeMi cyau i
CY/MIi CIIeITiaIi3yOThCA Ha PO3IJIAI IeBHUX KaTeropii
CIIpaB, 00’eIHAHNX MOAIOHICTIO 00’€KTa CIipHUX IIpa-
BOBIiJTHOCHH 1 CIILJTbHOO IIPOIIEYPOIO PO3IIIALY.

Busnauenuit HoBuM 3akoHoM YEKpainu «IIpo cy-
JIoycTpiii Ta craryc cyagis» 2016 pory, iHcTaHIinHNIHI
TIPUHIUT TO0YOBY CHCTEMU CYAiB Ja€ MOKJINBICTH
HEe3aJI0BOJIEHOMY PIiIlleHHAM y CIpaBi y4acHUKOBi
CYZIOBOT'O IIPOIIECY 3BEPHYTUCA A0 CYZOBOI iHCTAHITII
BUIIOTO PiBHA 3 BHMOIOI0 IEPErVIAHYTH pPillleHHsS
CyIy monepeaHnoi iHcTaHIlil. 3HAUYIIiCTE iIHCTAHITiH-
HOI CHCTEMH II0JIATAE B TOMY, III0 cCaMe BOHA BUCTYIIAE
OJIHi€I0 3 rapaHTifl BUCOKOI AKOCTi 3AiAICHEHHS IIpa-
BOCY/I, HATAI0UN MOMKJIUBICTD CYA M BUIIOTO PiB-
HA 3 OLIBIIUM JOCBiZOM i KOMIIETEHTHICTIO BUIIPAB-
JIATY MOXKJIMBI IOMUJIKY CYAAiB HAMKYOI JTaHKH.

3 oryAAy HAa HEBUUYEPIHICTb HepeNiKy IPUHIU-
IIiB CyZOYCTPOIO B YKPAiHi, BAKJIUBUM € 3IiACHEHHS
MOJANBIIIUX JTOCTiMKeHb 3acafHUUUX ifelt (QyHKITio-
HYBaHHS CYJ0BOI MJIKH BJIAA1, a TAKOXK PO3POOIEHHS
HOBUX IIPUHITAIIB AifJIbHOCTI CYZ0BOI cucTeMu, Bij-
MOBiIHMX BUKJIMKAM IIPABOBOI iHTerparrii Ta cycIiab-
HUM TpaHc(HOpMaIisaM CborofeHHA.
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Anorania

Hlanenxo JI. O., Pativyx M. B. IIpunuunu npaBoso-
ro 3a0e3meyeHHs CyA0BOI BJIaH B YMOBaX €BPOiHTerpamii
Yxpainau. — Crarr4.

ABropamu craTTi Ha mifcTaBi aHATI3y HAYKOBOI OpU-
IWYHOI JIiTepaTypu Ta B3aKOHOZABUUX IIOJOKEHb DO3-
IJIAHYTO NPWHIMON OpraHisaiii Ta gisabHOCTI cymoBoi

BJIaau B YKpaiHi, 10CIi[:KeHo IPaBOBY IPUPOY IPUHITAIIIB
IIPaBOBOTO 3abesleueHHs AiJbHOCTI BiTUMBHAHUX CYAiB
3araJibHOI IOPUCAUKITII AK OCHOBH IJIA (POPMYBaHHA AKic-
HO HOBOTO KOHCTUTYIIiHO-TIPABOBOTO CTATYCY CAMOCTili-
HOI I'iJIKM Iep’KaBHOI BJIAAM B CYYaCHUX YMOBaX €BPOiHTe-
rpamifiHux 3MiH y JiepsKaBi Ta CyCIiJbCTBi.

OcobamBa yBara mpujiijieHa HayKOBOMY OCMUCJIEHHIO
OpraHizami#HUX IPUHIUIIB CYJOYCTPOIO 3 METOIO IIPOT'HO-
3yBaHHSA HOBUX BEKTOPiB PO3BUTKY CHCTEMU IIPABOCY.AA
Ta Po3pOo0JIeHHS IOAAJBINOI cTparerii cymoBoi pedopmu,
30KpeMa, B aCIeKTi migBuIeHHa e()eKTUBHOCTI (PYHKIIiO-
HYBaHHA CYZAiB 3arajbHOI I0OpuUCAMKIii. 30KpeMa, BUBUe-
HO OCHOBHI XapaKTePUCTUKHU NPHUHIUIIB TEePUTOpPiab-
HOCTi Ta cmemiajiisamii SK KOHCTUTYMIHHWX NPUHIUIIB
CYIOYCTPOIO, K1 € OCHOBOIIOJIOKHUMHY [JI TOOYJOBU CHUC-
TeMHU CYZAiB 3arajbHOI opucAnKITii. Takoxx mig gac mocJri-
IPKeHHA IIPOaHai30BaHO CYTHICTH i 3HAUEHHA IPUHITUIY
iHCTaHITIFTHOCTI 1 3a0e3MeUeHHA PO3MEKYBaHHSA KOMIIe-
TEHTHOCTEH CY[iB, & TAKOK BUOKPEMJIEHO IIPUHIIANK eT-
HIiYHOCTI Ta iHTerpamiitHOCTI AK HEBiAAITPHUX CKJIATHUKIB
BiTUMBHAHOI CHCTEMU MPABOCYAAA, 03 AKUX YHEMOMKJIUB-
JIIOETHCS 30epeKeHHsa caMoOyTHOCT, YHIKaJIbHOCTi, HaIli-
OHAJILHUX TPAJUIIH i TOCBiAY CYZOBOI cCUCTEMU He3aJIeMkK-
HOI YKpaiHu B KOHTEKCTi €BPOiHTerpamiiiHuX IparHeHb
i CTBOpeHHHA €BPOIeHCbKUX IHCTUTYTIB 1 MOJITHUK, AKi,
3i cBOTO GOKY, €BONIOIIOHYIOTh V¥ HANPAMi (pOpMyBaHHS
[IeBHOT'0 HATHAI[IOHAJBHOTO IIEHTPY.

3a pesyabTaTaMy HAYKOBOTO PO3POOJEHHS IPUHIN-
M TPaBOBOTO 3abe3meueHHA CYAiB 3aTajbHOI I0PUCIUK-
il BU3HAYAIOTHhCA fAK YHIKaJbHI OCHOBOIIOJIOXKHI 3acagu
CYIOBOI BJIaJu, 110 3yMOBJIEH] iCTOPUKO-TIONITHYHUM PO3-
BUTKOM J€P:KaBHU Ta CIPIMOBAHI Ha CTBOPEHHS HaLiMHUX
yMOB 11 eeKTUBHOI peatisarii cymoBoi cucremu. Oco-
OJMBiCTIO WX TPUHIUIIB € Te, IO i KOKHOTO 3 HUX
CTBOPIOE YMOBH JIJIS [ii iHIIOTO MPUHIIUITY, a Iie BCe CBif-
YKUTH PO CUCTEMHICTh Ta Y3roA:KeHiCTh IXHBOI [ii.

Katwouosi cnosa: eBpoiHTerpaiiisg, cymoBa BJaja,
cynoBa pedopMa, IPUHITUIN CYA0YCTPOIO, CYAY 3aTaIbHOI
IOPUCAMKITII.

Summary

Shapenko L. O., Raychuk M. V. Principles of legal
support judiciary in the context of Ukraine's European
integration. — Article.

The authors of the article analyzed a lot of scientific
legal literature and legislative provisions and studied
the principles of organization and activity of judicial
power in Ukraine, the legal nature of the principles of
legal ensuring of the activities of domestic courts of
general jurisdiction as a basis to form a absolutely new
constitutional and legal status of independent branches
of government in the current context of European
integration changes in the state and society.

Special attention was paid to the scientific
understanding of organizational principles of the
judiciary in order to predict new vectors of development
of justice system and the development of further judicial
reform strategies, especially in terms of improving
the efficiency of the courts of general jurisdiction. In
particular, the main principles such as : territoriality and
specialization as constitutional principles of the judiciary
have been studied, which are fundamental for building a
system of courts of general jurisdiction. The study also
analyzed the essence and significance of the instance
principle to ensure the delimitation of jurisdiction of the
courts, and the principles of ethnicity and integration
are also named as an integral components of the domestic
justice system, without which it is impossible to preserve
the identity, uniqueness, national traditions and
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experience in judicial system of independent Ukraine
in the context of European integration aspirations and
the creation of European institutions and policies which
evolve in the direction of forming a supranational center.

Result of this scientific development state that the
principles of legal provision of courts of general jurisdiction
are defined as unique fundamental principles of the judiciary,
due to historical and political development of the state

and are aimed at creating reliable conditions for effective
implementation of the judicial system. The peculiarity of
these principles is that the effect of each of them creates
the conditions for the effect of another principle, and this
indicates the system and consistency of their effect.

Key words: European integration, judiciary, judicial
reform, principles of the judiciary, courts of general
jurisdiction.
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POJIb HEBEPBAJILHOI KOMYHIKAIIIL Y ITPO®ECIMHINA AIAJILHOCTI ATBOKATA

Imrerpanifiai sminu, mo BigOyBaooThed y chepax
CYCIIiJTBHOTO JKUTTH, BUMAramThb Bifi cyyacHOTO (ha-
XiBIA He TLIBKU mpodeciiiHUX KOMIETeHIiH, ae i
YMiHb TPaMOTHO KOMYHIKyBaTH, 30KpeMa iHIITUMHI
MOBaMu. 3ayBa:KUMO, 1[0 caMe HeBepOaIbHA KOMYHi-
Kallid 3HAYHOI0 MipOI0 CIIpHAE HAJATOIKEeHHIO MiMK-
KYJIBTYPHOTO CIILIKYBaHHA (axiBId Oyab-aKoi ray-
3i, 30KpeMa i aJBoKaTa.

Koxxen 3aci6 HeBepOasbHOI KOMYHIKAIIT: KecTH,
MimiKa, 031, BHpa3 00JMYUS, I'0JOCOBA BOKAJi3a-
ITisA, TeMOp, TeMII, BUKOPUCTAHHS 1Tay3 TOIIO — CYTTE-
BO JIOIIOBHIOIOTh KOMYHIKaTUBHY MTOBEAiHKY aJBOKa-
Ta IIiJ] Yac BUTOJIONIeHHA TpomMoBu. Ha Hamy AyMKYy,
raki iHTOHAIINHI curHanbHi 3acobu, AK KecTH i Mi-
MiKa, TOMOBHIOIOTH MOBJIEHHSA, a TAKOK 3a IEBHUX
00cTaBUH MOKYTh 3aMiHUTH CJI0BA Ta BUPA3H, He IO-
PYIIyIOUM CTPYKTYPU IIPOMOBH, ii 3MicTy, a TiJIbKHN
TMOMITIITYIOUN COPUUHATTA, POSYMiHHA 3MiCTOBOTO
HaIlOBHEHHSA 3aXMCHOI IPOMOBH.

OcHOBHUM 3aBIaHHAM OYIb-IKOTO BUIY KOMYHi-
Kailii € mepefaBanHA iH(GopMaIii, Axa € e()eKTUBHOIO
1 TOBHOITIHHOIO B TOMY Pasi, KOJIN OEeJHYIOThCA Bep-
OasbHi i HeBepOaJIbHI 3aC00M MOBJIEHHS.

Mera craTTi — mpoaHATi3yBaTH POJb HEBEP-
OambHOI KoMyHiKamii y mpodeciiiHifi mismbHOCTL
aJBOKara.

Teopernunuii anamuisa mpobseM B3aeMomii HeBep-
OanpHOI KOMYHIKAIil HocHimKyBantu Taki HAYKOBIIi,
ak: . AugpeeBa, A. Epkenosa, I'. Kembern0exoBa,
0. Cxpsab6in, M. Cuepancokuii, O. Poroxkin Ta immri.
Y KOHTEKCTi CyZI0BOTO BUCTYIY Il TUTAHHA BUBUAJIN
raki gocrigauku: A. Boganbos, I1. IlopoxoBIHUKOB,
I'. Carau, B. Cyxomoc, I. KoBanmuucska, T. Umyr,
II. Eanc, M. fcumok, B. FOpunmwun, M. @itonenxo
Ta iHImIi.

CminkyBaHHA agBOKaTa MOMKHA POBTIANATH K
Jiajor, yCHminmiHicTh AKOTO 3aJeKUTh Bifi yMiHHA
aJIeKBaTHO CIPUUMATH ¥ PO3YMIiTH IO3HUIIi0 TapTHE-
pa, 1oro eMOLiHNI CTaH, TeKOAYBATH OCOOMCTiCHI
ocobsuBocTi moBemiHKU. [[OoCATHEHHS B3aEMOpPO3Y-
MiHHSA ¥ BUPOOJEHHSA CIiJIBHOI IO3UITI IIOB’sA3aHi
3 YMiHHAM IOPUAWYHO T'PAMOTHO BUWCJIOBUTHU CBOIL

© M. 10. dxumuyx, A. C. Bararko, 2020

IYMKH, aKIIeHTYBaTH YBary Ha roJIOBHOMY, HAT0JIOCH-
TH Ta IPOLIIOCTPYBATU CKa3aHe, MIPOJEMOHCTPYBATH
BiIKPUTY MO3UIIiI0 IIIOA0 IAapTHEPA, 3aI[iKaBJIEHIiCTh
1 BIIeBHeHiCTh ¥ cBOix moraamax. Ha Haimy ayMmky,
iCTOTHY poJIb y peasisamii X KOMYHiIKaTHBHUX
yMiHb y Ipodeciiiniit AidapHOCTI afBOKaTa Bifirpae
HeBepOaIbHE CIiIKYBaHHI, IO I BU3HAYAE AKTYAJb-
HICTb ZOCJiI’KeHH.

YueHi moBenw, IO CJA0BO BILIMBA€ HAa CIIiB-
POBMOBHHMKA He TiJIbKW CBOIM 3HAUYEHHAM, aje I
KOMILJIEKCOM 00paMJIeHHsS HOro HeMOBHUX 3aco0iB.
3azHauMMo, IO MCUXOTeXHiKa BUKOPUCTAHHS He-
BepOaTbHUX 3ac00iB CYIIPOBOAY MOBH IIOB’ A3aHA 3 iX
BUKOPHUCTAHHAM IIil Yac PO3MOBH, II[O iCTOTHO IiJ-
CUJTIOE KOMYHIKAIIifo.

A.® Koui sasmauae, 1m0 HeBepbastbHa (HeECIIO-
BeCHA) KOMYHiKaIlig — Ie cucreMa 3HaKiB, IO BU-
KOPHCTOBYIOThCA y TIPOIleci cmiJKyBaHHA U Bif-
pisHAIOTHCI BiJ MOBHHX 3acobfaMu Ta HOPMOIO
BuABJeHHA [7].

Ha gymky H.II. BoakoBoi, HeBepOasbHA KOMYHi-
Kalliga — mpolec B3aeMooOMiHYy iH(opMmarlieo Iisa-
XOM BUKOPHCTaHHA JAJIA IepefaBaHHA MOBiJOMJIEHb
HeBepOaJIbHUX (HEMOBHUX) 3ac00iB KoMyHiKaITii [4].

IlikaBi pgua HAIIOrO [JOCTiIKeHHA MOTJIALU
€.I'. ®danpkoBoi, gKa BBayKae, IO HeBepbOaJbHA
KOMYHIKaIid — 1me oOMiH HeBepOaJIbHUMHU IIOBiJIO-
MJIEHHAMH MiK 0co0aMu, a TaKOXK iX iHTepmperamis
[10, c. 46].

ITorom:xyemocs raxo:x i 3 @.C. Bamesuuem, axuit
HATOJIOITye, IO «HeBepOaJIbHi 3aco0M CHiMKYBaH-
HA — eJIeMeHTH KOMYHiIKaTHBHOTO KOAY, AKi MarmoTh
HEMOBHY (ajie 3HAKOBY) IIPUPOJY i pasoM i3 3acobamu
MOBHOTO KOJY CIy:KaTh JJid CTBOPeHHH, IepeJaBaH-
HA i cIpUITHATTA OBiOMIEHDb» [2, c. 59].

Ananiz HayKOBMX Ipallb 1aB HAM MOJKJIMBICTBH
yTOUHNUTH HAe(iHIiNil0 TOHATTA «HeBepOaJbHA KO-
MYHIKaIlisg agBoKaTa», SKe MU OyIeMO PO3yMiTH He
MINbKU AK 6MIHHA IRMEPNPemyeamu iecmu ma mi-
MiKYy napmmuepa a080Kamom i KOHMPOJI06aMmu c6010
nogedinky, a i AK NCUXiYHY CYmMHicmb NoHAMMmMS
ocobucmoi mepumopii n00uHU, il 30HU; HAUIOHALbHI
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0co0UB0CMI N0BeJiHKU NApMHePi8, IXHE 83AEMHE PO3-
mawyeanus nid wac 6ecidu; 8minna dewuppysamu
3HAYeHHA BUKOPUCTIAHHAM O0NOMINCHUX npedmemis.
Bessanepeunum € TO# (akT, 1[0 MOBY CYTTEBO
JIOTIOBHIOIOTH TaKi CUTHAJNN, K MiMiKa, JKeCTUKYJIA-
Iid, 103K, pi3Hi BapiaHTX IPOCTOPOBOTO IIOJIOKEHH,
TeMII MOBH, ILIa4, CMiX, AKiCTb I'0JIOCY, HOTO miama-
30H i TOHAJIbHICTH, IOKAILIIOBAHH i T. I. — yce IIe He
TLIBKY JIOMOBHIOE MOBY, ajie 1 3a IEBHUX CUTYaIliii
3aMiHIOE OKpeMi cioBa, (pasu. Mu moromxyemocsa
3 TYMKOIO aBCTpatilicbKoro ()axiBiid B rayaysi TeXHo-
Joriit cuinkyBanua A. Ilisa, mo HeBepbaIbHIMU 3a-
cobamu JIoArHA mepesae moHaza 55 % imdopmarnii [8].
Cepen ycix HeBepOAIbHUX CUTHAJIIB 0COOIMBE Mic-
IIe T0CijJae 30POBUI KOHTAKT aJBOKATa 3 KJIIEHTOM,
ajJ’Ke BiH JoIoMarae iCTOTHO AOIOBHUTH BepOaIbHY
KOMYHiKaI[i0. Ba:KIMBOIO 114 HAIIIOTO HOCTiIKeHHA
e nymra A. Eprenosa i I'. KemGenn6exoBa, 1mo «3a
JIOTIOMOT'00 OYell CIIiBpO3MOBHUK HaMaraeThCA MpH-
BEPHYTH yBary OlOHEHTa, IeMOHCTPYIOUM 3aIliKaBJie-
HICTh Y HBOMY, aJi’Ke 3a JOIIOMOTO0I0 IOTJIAAY MOKHA
BUCJIOBUTY HEBOBOJIEHH, 3a/I0BOJIEHH A, 3aIliKaBJie-
HICTB i TYTy, IOYATOK i KiHeIb POBMOBH, eMOITiHNIIH
CTaH MOBIIA» [5]. 3ayBaKuUMO, ITIO Ie MOXKE CIIPAITIo-
BaTH i B 3BOPOTHUI OiK: AKIITO Bi3yaJbHOTO KOHTAKTY
3 ayouUTOpi€l0 HeEMae, TO MOBa ABHO 3BYUUTH HYIHO,
Ipar#yTh AKOMOTA IIIBU/IIIE 3aBEPIINTHU 3YCTPiU.
Beszamepeunum € Toi (hakT, 110 3a JOIIOMOI'0IO II0-
TSIy aJBOKAT MOXKe 3MiMCHIOBATH BArOMUH BILINB
Ha Xifg miamory. Yuenuii A. Ilis peKomeHIye yMOB-
HO HAHOCUTH Ha JI0O CIiBPO3MOBHUKA YABHUH TPU-
KYTHUK, a B pasi 3BepTaHHA yBaru Ha HbOTO MOKHA
e)eKTUBHO BecTH Oecify i craBuTu BUTiAHI yMOBH.
OcHOBHa yMOBa — He OIMYCKATH CBill MOIVIAN HUMKUE
Bif piBHA Ooueili OIMOHEHTA, TOA1 TOH Gecimgu Oyae cTpo-
IO IiJIOBUM i cepiio3HUM, a pe3yJbTaT — MaKCUMaJb-
HO BifmoBinaTume ouikyBanHAM [8].
3ayBaKuIMO, I[0 Ba;KJINBUMU CKJIAJHUKAMU Oy Ib-
sIKOI MOBU afBOKara € :xectu. Ha HaIry gymMKy, 6es
JKECTUKYJIAI] KOMYHiKaIia 31aeThcad HYIHOIO, CY-
X010 ¥ HeIiKaBOIO, ajKe BOHA e(EKTHBHO 3aMiHIOE
cJoBa, a inkosu ¥ (pasu. llikaBor gid HAIIOTO J0-
crimxeHHA € TymMKa Bimomoro opartopa A.®D. Komi:
«iKecTu pobIsATh MOBY JKMBOIO, aJleé BUKOPUCTOBYBA-
i iX moTpibHO 00eperxHO». OKpiM TOTO, BiH CTBED-
IKYBaB, IO «KEeCTU, MiMiKa I pyXH CIIiBBiJHOCATHCS
3 TYMKaMU Ta MOYyTTAME PUTOPA, a 001uuds mepeby-
Bae B pyci pasom 3 A3uKoM» [6].

3asHaumnMmo, 10 y mpodeciiiHiit miAnbHOCTI agBO-
KaTa JKecTu, AKi He MaroTh KOMYHIKaTUBHOI (QYHKIIii,
BUKJWKAIOTh BEINKY eMOIIfiHY aKTUBHICTh. 34 HUMU
MOKHA CYJIUTH PO IICAXOJOTIUHUI CTAaH CIIiBPO3MOB-
HUKa: MAIMOBiJIbHE CTUCKAHHS MMAJIbIIiB, MAHIITYJIAII]
3 DiBHMMU TIpeAMeTaMM — KalleJi0XOM, CHUT'apeToro,
irpoBuMu KicTKaMu i T.J1. ¥ IeAKUX BUIATKaX KeCTH-
KYJIAIia Ai€ Ha miacBiIoMOMY PiBHI, IO I ZOIIOMAarae
aIBOKATY IIiJ Yac IPOBeJeHHS JOINUTY, OCKLIbKY II0-
Kasye IpUXO0BaHi CTOPOHU CIIPaBH, POBKPHUBAE HOBI J0-
Kasu, a TaK0K HeMOBHi 3ac00U CIiTKYBaHHS MOXKYTH
BUKOHYBATHU POJIb iHAMKATOPIB OPeXHi JOMUTYBAHOTO.

Hanpurnan, JlixTman crBepa:kye, 1o Moxke Oa-
raTo Yoro J0BiaTuCA 3aBAAKY POSYMIHHIO MOBH TijIa
npucaKHUX: « MoKHA BUBHAUUTH, Y AKOMY HampaMi
pyxaetbed mporec. Ilpucsaixni, axi yemixarorbes abo
CMIiIOThCA 3 BAIIMX KapTiB, — Ha Bamomy Ooiri. Ti,
XTO BiBepTa€ThCsA, — HaBUOAKU. JIfoaM, AKi CTEKATH
3a BAIlIIM XOJIOM JYMOK, HaAMXAIOThCA BAIIUMU ap-
rymerTamu» [11].

IIpoanasisyBaBIlin HAyKOBY Iefaroriuny, ¢imo-
JIOTiUHy, IOPUAWYHY JiTepaTypy, MU MOXKeMO KOH-
CTaTyBaTH, IO *KECTHA YMOBHO MOINAIOTHCA HA TaKi
rpymnu (zuB. puc. 1).

3as3HaunMMoO, 1110 ABMOMAMUYHI Jecmu — Ie Mu-
MOBiJIBHI pyXH, AKi MeXaHiUYHO BUHUKAIOTH IIiJ dac
3axMCHOI TpoMoBH. TaKi KecTu af[BOKATH HEKOHTPO-
JIbOBaHO BUKOPUCTOBYIOTD ¥ CBOiil AiAJBHOCTI.

IIpesenmauiiini secmu — 1e Ti pyxu, AKi yABHO
iTI0CTPYIOTH BMiCT BHCTYITY aIBOKATa. IX BHKOPHUCTO-
BYIOTH a/IBOKATH, KOJU He BUCTAUa€E CJiB i MOKJINBO
3aMiHUTH iX pyxaMu, JKecTaMu Ui MiMiKOI0.

Inmonauyiiini acecmu — 1e eMOIiNHI pyxu,
AKi YBUPASHIOIOTH NPOMOBY aJBOKaTa, CIPUAIOUN
BUOKDEMUTH OCHOBHE 3a JOIOMOT0I0 iHToHamii. [l1d
aJBOKATIB Ba:KJIMBO 3a JOIIOMOTOI0 iHTOHAIlii, I'yd-
HOCTi, TemMIy, TeMOpPy, TOHAJILHOCTI HATOJOCUTH Ha
OKPeMHUX MOMEHTaX 3aXMCHOI IIPOMOBH.

Ha namry 1ymMKy, BUKOPUCTOBYBAaTH aBTOMATUUHI
Ta Ipe3eHTAIlifiHI KecTu aflBOKATY IijJ yac BUCTYIY
OTPiOHO 00epe:KHO, aKe BOHM MOMKYTh BiBepTATH
yBary OpuCyTHiX Bifi ocHoBHOI nymKu. IIpore inTo-
HaI[ilfHi KecTu COPUATUMYTH KPAIoMy PO3YMiHHIO
3aXMCHOI ITPOMOBH.

Mu norogzxyemocs 3 xymioio [.JO. CKoBpoHCBKO],
110 JKecTaMu MOTPiOHO KOPUCTYBATHCS 3TiTHO 3 IIpa-
BUJIAMU PUTOPUKN:

— KOJKeH JKeCT, CIOHTaHHUN UM IOIepeIHbO
3aljaHOBaHMUi, Mae B3HaBaTHCA HEBUMYIIEHUM,

ABTOMAaTIYHI

IIpe3eHTallliTHI

1HTOHAITIITH1

Puc. 1. I'pynu sxecTiB mig yac 3axmucHoi IPOMOBH
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1le MOTPiOHO;

— He Tpeba MOCTIHHO MKEeCTUKYIIOBATH, IIPOTATOM
yciei TpoMOBM MaxaTy PyKaMu Ta BEPTiTH T'0JIOBOIO,
00 He KOXKHe PeueHHS IOTPebye MKeCTUKYIATUBHOTO
MiKPINIeHH;

— KepyIouu KecTaMu, BapTo IaM’ ATaTH, 110 B iKe-
CTUKYJIAIII 3aKJIaIeHO CTIHKiCTh i piBHOBArY II03M;

— JKeCTHU IIOBUHHI CIiBBiTHOCUTHCS 3 XapaKTepoOM
MOBJIEHHS;

JKeCTUKYJNIOBATH  TOJi, KOJHU

— BapTO UepryBaTH KECTH, He KOPUCTYBATHCA OXHUM
i TM caMUM JKeCTOM IIPOTATOM YChOTO BUCTYILY [9].

AHanmis HayKOBUX CTYZAifl 1aB HAM MOKJUBICTBH
BHOKPEMUTH HeBepOaJbHi 3aco0u KoMyHiKaIii,
30KpeMa MiMiuHi, 38 AKMMY MOKHA BiZICTEKUTH ITOBE-
TiHKY aJlBOKATa ITiJ{ yac BUCTYIIY B CyJOBOMY 3aciaHHi
(muB. puc. 2).

3ayBaKMMO, IO He MEHI BAXKJIWBY POJIb y He-
BepOaJIbHOMY CIIIKYBaHHI afBOKATiB BifirpaioTh
I03M YYACHUKIB PO3MOBH: K BOHU CUIATH, CTOATD,

o)

ITPOTECT (kyTukn pota nemb MIAHATI YTOPY. POT TPOXH BIAKPHTHIL, IIHPOKO PO3ILTIOIIEH]

BOJTBOBHX 3YCH/Ib, MACHBHICTE)

3IMBYBAHHA ( Biakputiii pot Mae okpyriay (popMmy, roloBa HaxiieHa snepes. Sxumo
J0JacTheA NOMNepedHa CEIaaKka Ha 1001 1 IHPOKD PO3IUIOIIEH] 041 - HAIBHINHIT CTYIIHE
3OHBYBAHHA. A «BIIBHCA IIeeNa» 03HAYa€ He JTHINE 3AHBYBAHHA, a ii HE3JaTHICTD 10

B HIKY/IH)

CTYPBEOBAHICTE (BHTArHYTI V «Tpy00UKY » I'VOH, OLIHIOBAILHHIT OIS, COPAMOBAHHIT

PO3YAPYBAHHA, CYM («3pHcarodl» KYTHEH poOTa, BHAOBKeHe o0IHYYs, TEMAHI 0t1)

HETATHMBHE CTABJIEHHSA, 3HEBATA («3BHcarodi» KYTHKH POTa MPH HANpYKeHHX

CTHCHYTHX ]"v’ﬁﬂ‘[ OIHa ﬁpﬂna TPOXH miaHATa, OOTHYYA BHIOEKEHE:, T00BA MIHATA, HIGH
THOIHHA IHBHTBCH Ha CBOeCcIHHKA FBEPXY BHHS, BIJCTDIJDH]GETI:CH Bl Hl:CI'['D}

[HIB (m'asi 106a BiHI}fTE:Hi BCePeIHHY 1 BHH3, HAZTAIOYH 3arpOo3THBOTO a00 MOXMYPOro
BHITIAIY 09AM: HI3/PI PO3MHPEH], TyOH MILTBHO 3IMKHEHI a00 37erka PO3TATHE; OTOTI0I0Th
| CTHCHYTI 3yGH; 00/MIY4A MOMepPBOHITE, AHXAHHA MPHCKOPEHE)

| BLITATYIOTHCA BOIK | OTOMIOIOTH 3y 6ii)

CTPAX ( OpoBH 371€rKa IIIHATI, aTe MpaMi; ix BHyIpmJHl KyTH ICYHYTI OJIHE JI0 OIHOTO,
vepes 100 Npoadrae ropH3oHTaTbHa 3MOPIIKA; 041 PO3IIHPEHI, MPHIOMY HIGAHI TIOBIKH
HATMPYAEH], a BEPXHI - 37Terka MIHATI, POT Moke OYTH BIIKPHTHM, a fl0To KYTHKH

MYIbC; JIXAHHA HEPIBHOMIpPHE)

COPOM (romosa noxuiaeHa, 0OTHIYA BIABEPHYTE, 04 «0IraloTh» | 3BePHEH] MepeBa#Ho
IO HH3Y TIOBIKH NPHKPHTI, a IHKOIH il 3IMKHEHI; [TOYepBOHLIE 0OIHTYA; PHCKOPEeHHI

PAJIICTE (kvTHEH IVO BLITH[‘H}’TI OL14 o4eil YTBOPITHCA APIOH] 3MOPIIKH, M'93H
oGmHuA po3caalieHi, MOBIKH 371erka 3BYKeHi)

Puc. 2. OcHoBHi MiMiuHi cTaHu aBOKATIB
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iTyTh, IUBJIATHCSA Il YaC PO3MOBHU, IXHE IOJIOKEH-
HA ¥ IpocTopi (mpokceMika) moxo ogue ogaoro. Ha-
MPUKJIAJ, HeBeJIUKUN HaXUJI KOPITYCY IIif 4ac maiajo-
Iy B 0iK CIiBPO3MOBHUKA, JEeTKi KMBAHHS I'0JIOBOIO
CBiguaTh mpo yBary, salliKaBJeHICTh Y HiATPUMIIL
PO3MOBH, ajie MPOTUJIEKHUI BUCHOBOK MOKHA 3DO-
OUTH PO aJBOKATA, AKUN CUAUTH CKYTHM i MOBUA3-
HUM HaBIPOTU BiIKPUTOTO CIiBPO3MOBHUKA, AKUH
Henbaso PO3IJIACTABCA 3a CTOJIOM, JEeMOHCTDPYIOUM
IIMM CBifl cOIliaIbLHUI CTATyC.

Ha mamry gymry, BIaaui BUCTYI aJBOKATA IIiJ] Yac
CYIOBOT'0 3aCiJTaHHA 3aJIEKUTH HE TLIBKHU Bijl BUCOKOI'O
piBHA BepbabHOI KOMYHiKaIii (4iTKOI apTUKyIAIii,
yiTKOI AMKIii, JOTPUMAHHS HOPM JIiTepaTypHOI MOBU
TOIII0), aJie 1 BiJi yMiHb IPaBUJIBHO 3aCTOCOBYBATH He-
BepOaNbHY ($KecTH, MiMiKy, ZOTPUMAHHSA Iay3 TOIIIO0).

Omxe, axa 60 He OyJ1a MeTa CIOLIKYBAHHS, € PEKO-
MeHjamii mJasd agBOKAaTiB, AK MPABUJIbHO CJIyXaTH,
30KpeMa BapTo OYTH 3aB:KIU YBAKHUMY, IPUCTYXa-
THCSA [0 CIiBPO3MOBHMKA, TUBUTHCS HA CIIiBPO3MOB-
HIKa, 30epiraTé Bi3yaJbHUI KOHTAKT, JOTPUMYBAa-
TUCSA 3PYYHOI JUCTAHINI] CIIIMIKyBaHHA Ta iHIIIOTO.

ITpoBeznene mocrigKeHHS He IPeTEHAYE Ha OCTa-
TOUHE PO3B’I3aHH BCiX aCIeKTiB 00paHoi mpobaemu.
[TepcrmexkTrBa MOAANBIIOTO HOCTIIKEHHA MOXKeE OyTH
CIPAMOBAHA HAa BUBYEHHA IIPO0JEM HEIOpPO3yMiH-
HA TiJ yac HeBepOaJIbHOI KOMYHIKAIlii, IO CIpHAE
He TiIbKY IX YCIIiIITHOMY IOJ0JIaHHIO, a I KpaIioMy
VCBiZIOMJIEHHIO TPUXOBAHUX PUC BJIACHOI'0 KOMYHiKa-
THUBHOTO CTHLIIO a{BOKATA.
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AHoranis

Axumuyx M. I0., Bazamko A. C. Pons HeBep6ais-
HOI KoMyHiKanii y mpodeciitniii migmpHOCTI afgBOKaTa. —
Crarrs.

¥ craTTi pO3KPUTO TEOPETUUHI MiAX0aU 10 0COBIUBOC-
Tell CTAHOBJEHHS HeBepOaJbHOI KOMYHiKaIil y mpodeciii-
Hi#l gisgpHOCTI agBoKara. IIpoaHanisyBaBIy megaroriuni
Ta I0PUINYHI HayKOBi IIpari, Mu yTouHWIU AediHiniio mo-
HATTS «HeBepOabHA KOMYHIKAIiA afBOKaTa» He MIilbKU
AK YMIHHA iHMepnpemyeamu Hecmu ma MiMiKYy napm-
Hepa a080KamMoM i KOHMPOLI08AMU CB010 N06eJiHKY,
a i AK NCUXiYHY CYMHicmMb NOHAMMA 0co6UCMOl mepumo-
pii n0dunu, ii 30HU; HAYIOHALbHI 0C00NUB0CTMI NOBLOIHKU
napmmuepis, ixHe 83acMHe PO3MAWYEAHHA nid yac becidu;
B8MIHHA Oewudpysamu 3HAYeHHA BUKOPUCTNAHHAM 00NO-
MixcHux npedmemis. 30KpeMa 3’ ACyBaH, 0 BAXKJINBAMUI
CKJIaIHUKAMM KOMYHIKAIlil aBOKaTa € KeCcTH, 38 AKUMU
MOXKHA CYOUTH TPO IICHXOJOTIUHHH CTaH CIiBPO3MOB-
HuKa. KoHcTaToBaHO, 10 iHKOJIW JKECTUKYJIAIiA i€ Ha
mificBijoMoMy piBHi, IO ¥ JomoMAarae agBOKaTy IIiJ dyac
BeleHHd gmomuTy. IIpoaHanisyBaBIIM HAYKOBY IIefaro-
riuny, ¢igosoriuyny, I0pUIAUHY JiTEepaTypy, MU MOMKEMO
KOHCTATyBaTH, II[0 JKECTH YMOBHO MOMiAAIOTHCA HA Taki
TPYNU: A6MOMAMUYLHI, NPe3eHMAayillHi ma iHmorayiilHi.
¥V mpotieci JocaigpKeHHA HaMU 3’ ICOBAHO, 1110 BUKOPHCTO-
BYBaTU aBTOMATHWYHi Ta MpPE3EHTAIifHI KeCTU aZBOKATY
i yac BUCTYIY IOTPiOHO 00epeskHO, aJKe BOHI MOKYThb
BiZiBepTaTH yBary NpuUCyTHiX BiJ OCHOBHOI TYMKH. ¥ cTaTTi
BUOKpPeMJIEHO HeBepOaabHi 3ac00M KOMYHiKaIii, 30KpeMa
MiMiuHi, 3 SKMMHI MOKHA BiICTe;KUTH MOBEAiHKY aJBOKA-
Ta IIiJ 4ac BUCTYIY B CYZ0OBOMY 3aci/JaHHi, a came: IIPOTECT,
3IUBYBaHH{, cTypOOBaHiCTh, CTPax, THiB Toiro. Ha Harmry
IYMKY, BAAJWI BHUCTYII afBOKAaTa IIiJ Yac CyJOBOTO 3aci-
JaHHA 3aJI€KUTh HE TIIbKY BiJ BUCOKOrO PiBHA Bepbaib-
HOI KOMYHiKaIlii, aje i Bif yMiHb IPaBUJIBHO 3aCTOCOBYBA-
T HeBepOaabHY. 30KpeMa, 3a3HaueHO PeKOMeHaIlil JJis
aTBOKATiB, fAK IPABUJIBHO CJIYXaTH CIiBPO3MOBHUKA,
a came: BapTO OyTH 3aBKAM YBAKHUME, IPUCIYXaTHUCT
10 CIIiBPO3MOBHUKA, AUBUTHCS HA CIIiBPO3MOBHUKA, 30epi-
raTy Bi3yaJbHUU KOHTAKT, ZOTPUMYBATHUCSA 3PYUHOI JHC-
TaHI1 CIiJIKyBaHHA.

Kamwouosi cnosa: HeBepbanabHI 3aco0M, KOMYHIKaIlid,
aJBOKAT, JKECTMKYJAIisd, MiMiKa, B30pOBUHM KOHTAKT,
CyIOBe 3aciJaHHs, 3aX1CHA TPOMOBA.

Summary

Yakimchuk M. Yu., Bahatko A. S. The role of
nonverbal communication in the professional activity of
alawyer. — Article.

The article reveals theoretical approaches to the
peculiarities of the formation of nonverbal communication
in the professional activities of a lawyer. Having analyzed
pedagogical, legal scientific works, we clarified the
definition of “nonverbal communication of a lawyer” as
the ability not only to interpret the gestures and facial
expressions of a lawyer and control their behavior,
but also the mental essence of the concept of personal
territory; national peculiarities of partners’ behavior,
their mutual location during the conversation; ability
to decipher the meaning using auxiliary objects. In
particular, it was found that important components of
alawyer’s communication are gestures, which can be used
to judge the psychological state of the interlocutor. It
is stated that sometimes gestures act on a subconscious
level, which helps the lawyer during the interrogation.
Analyzing the scientific pedagogical, philological, legal
literature, we can state that gestures can be divided
into the following groups: automatic, presentation and
intonation. In the course of our research, we found that
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the use of automatic and presentation gestures by a
lawyer during the speech should be done with caution, as
they can distract the audience from the main idea. The
article singles out non-verbal means of communication,
in particular facial expressions, which can be used to
track the behavior of a lawyer during a court hearing,
namely: protest, surprise, concern, fear, anger, etc. In
our opinion, a lawyer’s successful performance during a
court hearing depends not only on a high level of verbal

communication, but also on the ability to use nonverbal
correctly. In particular, there are recommendations for
lawyers on how to properly listen to the interlocutor,
namely: you should always be attentive, listen to the
interlocutor, look at the interlocutor, make eye contact,
keep a comfortable distance.

Key words: nonverbal means, communication, lawyer,
gestures, facial expressions, eye contact, court session,
defense speech.
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ITIPOIEJIYPA “HABEAS CORPUS” TA II BTIJIEHHA
B CUCTEMI JOPUJNYHHAX TAPAHTIN IIPAB I CBOBOJ IIOAUHHA

Y cucremi 0pPUIMYHKUX TapaHTiil mpaB i cBOGOX
JIOAVHYU BAaKKO IMEPEOI[iHUTH 3HAUEHHS CIeIiaJib-
HUX IPOIlecyaJbHUX IPABUJ i MPOIEAYP, 3a TOIOMO-
roio AKUX 3a0e3meuyeThesa peasisalid Ta 3aXUCT Oc-
HOBHHUX IIpaB i cBobo sroquau. OfHieto i3 HaibiabII
BaKJIMBUX MPABOBUX MPOIIEAYD, AKi 3aCTOCOBYIOThCS
B Oarathox Kpaimax cBiTy, € “habeas corpus act”.
ITpomenypa “habeas corpus act” («IIpuBegu TAKOT0-TO
IO CYyAIi») € BaKJIMBOI IIPABOBOIO TapaHTiel nad
oco0u, AKY 3aTPUMYIOTh 3a IIiJJ03POI0 V BUMHEHHIL
3JIOUNHY, 3aBIAKU TOMY, 1[0 BUPIIIeHHS MUTAHHA
PO YTPUMAHHSA 0COOM IiJ BapTO BifmOyBaeThCA 3
yuacTio cyny v opmi BumaHHS HaKasy, AKAN HAACH-
JIA€ThCA MOCaJ0Biil 0cobi, BigmoBiganbHil 3a yTpu-
MaHHS 3aapelIToBaHoro mjg sBaproo. Hakas 30008’ -
3y€ CIIOBICTUTH IIPO YaC i MPUUUHU apelITy, a TaKOMXK
Ipo HeoOXiJHICTH JOCTABUTH 3aapeliTOBAHOTO 0
cyny|[1,c. 1].

TakoMy DHWTaHHIO OOCTiIKEHHA POIIJIAMLYBa-
HOI rapaHTii 3aXmcTy IpaBa Ha cBOOOAY Ta 0COOHCTY
HeZOTOpKaHicTh, AK habeas corpus act, B 3axomo-
JaBcTBi YKpainu IeBHOI0 Mipoio IMpHCBAYEHi Ipa-
i Takux BueHux, Ak A. Ilo6epe:xuuk, K. Cepena,
O. Kymuipenko, T. ®@yxaeir, O. dxoBchbKa Ta imimii.
OmHak cJin 3ayBasKUTH, IT[0 MOBHOT'O KOMILIEKCHOT'O
JocraimxenHa npouenypu “habeas corpus act” y cuc-
TeMi IOPUIUUYHNX TapaHTii mpaB i ¢BOOOA JMIOAUHU
Joci sgificHeHo He 0YJI0.

Meroro pocruimsxeHHs € 3IilicHeHHs BceOiuHOro
KOMILIeKCHOr0 aHajidy mporenypu “habeas corpus
act” B 3aKOHOZABCTBI YKpaiHu K MpolecyaabHOI ra-
paHTii 3aXuMCTy IpaBa Ha cBOGOAY Ta 0COOMCTY HeIo-
TOPKaHiCTb 0CO0H.

Y  IeMOKpaTHYHHX Jep:KaBax  IIpoImexypa
“habeas corpus act” € ogHNM i3 HafcTapIIKX IOPHU-
nuunux imcruryris. Habeas Corpus Bmepiie BUHUK

y 1215 pori, sriguo 3 39-um nyuxkrom Magna Carta
libertarium, mignucanum Koposiem loaHHOM, SKMI
mepenbauas, 1o «/HogHa BiabHA JTIOAMHA HEe MOMKe
OyTu 3aapelnroBana abo yB’a3HeHa <...> TiIbKU AK
3a 3aKOHHUM DillleHHAM PiBHUX i1 i 38 3aKOHOM Kpa-
iHM» . 3 I[bOr0 MOMEHTY aHTJIIHChKI Cy Q1 IOUaIn aK-
TUBHO PO3IVIAAATH KJOIOTAHHS IIPO habeas corpus,
aB 1679 pomi napmamentom AHTTi{ OyB IPpUAHATHAR
“Habeas Corpus Amadement Act”, axuii Bumaras
HEraHOTO MOCTABJIEHHSA OYAb-IKOTO 3aTPUMAHOTO
JI0 CYIY IJIA IepPeBipKM 3aKOHHOCTI 10T0 TPUMaHHSI
I BapTOIO.

I'muboko BKOpiHEHWI B AaHTJIO-aMEePUKAHCHKIl
fopucnpyzenIii 3akon habeas corpus OyB mpuitHs-
tuii i B CIIIA 6atbKaMu-3acHoBEEKaMu B 1789 poiri.
ITepmmuit 'omoBa Bepxosmoro cyxy CIIIA cynma Map-
IIaJIJ1 HaroJOCUB Ha BasKJIuBOCTI habeas corpus, Ha-
mucaBIy y cBoemy pirmensi 1830 p., 1m0 «BeJIuKUM
06’exToM» 3amucy habeas corpus «e 3BiIbHEHHA THX,
XTO MOKe OyTH yB sI3HeHMI 6e3 JOCTATHLOI IPUUH-
un». CooropHi mxepesa habeas corpus MokHA 3HA-
™ B KoHcruTynii, 3akoHOZaBCTBI Ta CymoBiil mpak-
runi Cnonyuenux IllTaTis. A B pirmmenHi, BuHECEHOMY
Bepxosuum Cynom CIITIA y 1992 porti, cyazi HaroJo-
cuy Ha BakauBicti habeas corpus, HasBaBmiu oro
«OCHOBHHM iHCTPYMEHTOM 3aXUCTY CBOOOIY JIOAUHI
BiJ mOBiThHUX i 6€33aKOHHUX Aill nep:kaBu» [2].

TapauTyioun mpaBo 0co0u Ha CBOOOIY Ta 0COOUCTY
HEJIOTOPKAHHICTh, 3aXUIlleHe Bil CBaBiIBHOTO 00Me-
sKeHHA, npouexypa “habeas corpus act” smaiimia
CBOE BTiJIeHHSA B 0araThox MidKHAPOTHO-IIPABOBUX JI0-
kymeHTax. Taxk, y cr. 9 3aranpHoi merJapaiii mpas
JIIONVHY 3a3HAUEHO, IO HiXTO He MOKe 3a3HaBaTU
0esmigcTaBHOrO apelnTy Ta saTpuMaHHd. MixHa-
POIHUI HMAKT IPO I'POMAAIHCHKI ¥ MOJMITHUHI mpaBa
mependavae IPaBo 3aapPEIITOBAHOTO Ha PO3TJIAL OTO
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CIIPaBU Y CY/i, 1100 Iefi Cy I MiT HeBiIKJIaAHO BUHECTH
IIOCTAHOBY ITIOI0 3aKOHHOCTI 3aTPUMAHH, a JKepTBU
HE3aKOHHOTO apeInTy UM TPUMAaHHA IIiJ BApTOI Ha
KoMIeHcatiio (ct. 9) [3].

CynoBuii KOHTPOJb 3a IOMEpPeAHIM VB’ A3HEHHAM
iMmeMeHTOBaHMI Tako B cT. 5 KomBenmii mpo
3aXWCT IpPaB JIOAUHKM Ta OCHOBOIIOJOXKHUX CBOOOJ
(1950 p.). 3azHaueHa CTaTTS y I. 3 BCTAHOBJIOE, 1[0
KOKeH, KOT0 3aapeIlToBaHo a00 3aTPUMAaHO 3TiTHO 3
TOJIOKeHHAMH MiANYHKTY «C» TYyHKTY 1 miei craTTi,
Mae HeraiHo MOCTaTH Iepe] CYALer0 UK iHII0I0 moca-
JOBOIO 0c000I0, AKill 3aKOH Hajfae IPaBo 34ifiCHIOBA-
TH CYIOBY BJamy, oMy Mae OyTu 3abesmmeueHo pos-
TJISIT CIIPABH CYZIOM YIIPOZOBIK PO3YMHOI'0 CTPOKY a00
3BiMIbHEHHA mmif yac mpoBajm:kenHda [4]. Taxe 3Biub-
HEHHA MOKe O0yTHu 3yMOBJIeHe rapaHTiAMu 3’ ABUTUCSA
Ha cyznoBe 3aciganua. Crarra b 1. 4 € y KouBenmii mo-
soxenHAM habeas corpus (Mooren mpotu Himeuuntu
[BII], § 106; Rakevich mpotu Pocii, § 43) [5, c. 31].
BifmoBigHO [0 IIBOTO IOJIOMKEHHS KOXCeH, K020 No3-
0asneno c60000u 6Hacai00K apeuwrmy abo MPUMAHHA
nid eapmoro, Ma€ NPaso iHiyilneamu nposadHeHHs,
x00i 2K020 cy0 0e3 360JiKAHHA 6CTMAHOBILIOE 3AKOH-
HicmMb 3aMPUMAHHA | NPUUMAE PIULEHHA NPO 36LJ1b-
HeHHA, AKUW0 3AaMPUMAHHA € He3aKoHHUM. CTaTTd 5
§ 4 Haymae 3aapemToBaHii 0cobi abo ocobi, gKa mepe-
OyBae Mmig BapToIO, IPaBO 3BEPHYTUC IO CYLY 3 Me-
TOI0 TEPEeBipKM IMPOIeCyalbHUX Ta MaTepiaJbHUX
YMOB, HEOOXiTHUX I MOTPUMAHHS «3aKOHHOCTI»
mo30aByeHHs Boi B posyminmi crarri 5 1. 1 (Idalov
mpotu Pocii [BII], § 161; Reinprecht mporu As-
ctpii, § 31). IIyukT 4 cTaTTi 5 € aBTOHOMHUM 3a 3Mic-
TOM: HABiTh AKIIO HiJCTABU JJId 3aTPUMAHHS 0CO0U
€ IPUAHATHUMHY 3TiHO 3 iHIIMMY YMOBAMHU CTATTi b,
JIep:KaBy MosKe OyTH BH3HAHO BUHHOKO YV MOPYIIEeHHL
JIWIIIE OJTHOT'O ITHOTO TOJI0KEHH [6].

Ha xanb, mpomnenypa “Habeas Corpus” me 6yia
BTiJIeHa B YKpaiHCbKe 3aKOHOJABCTBO Yy OYKBAJIb-
HOMY Ii posymimmi. Pasom 3 TuM 6arato ejleMeHTiB
miel mpouexypu Mictutbes B Konceruryiii Ta 3ako-
Hax YKpainu. Tax, HampuKIaf, 3TigHo 3 YacTUHOO 1
crarti 29 Komcruryii VKpaiHu Ko:KHa JOIUHA Mae
IIpaBO Ha CBOOOAY Ta 0COOMCTY HETOTOPKAHHICTE [7].
TakuM YMHOM, 3aKOHOJABEIb BUXOAUTE i3 TOTO, IO
cepeq (GyHIAMEHTAJBHUX IIiHHOCTEH NieBOi KOHCTHU-
TymifiHoi mAeMoKparTii € cBoOOZa, HAABHICTH AKOI Y
oco0u € OfHi€I0 3 IePeyMOB il PO3BUTKY Ta COITiaJi-
samii. IIpaBo Ha cBOGOAY Ta 0COOMCTY HEJOTOPKAH-
HICTh € OIHUM 3 BUSHAUAIBHUX Ta PyHIAMEHTAIbHUX
KOHCTUTYI[IHHUX TpaB Joofuau [8]. 3Bakaoun Ha
crartio 9 Koncerurynii Yrpainu Ta 3akony YKpainu
Ne 3477-1V «Ilpo BuKOHAHHS PillleHb Ta 3aCTOCYBaH-
HA IPaKTUKU CBPOMENCHKOT0 CYAy 3 IPaB JIOAUHN»,
cin HarosjocuTu Ha pimeHHi €Bpomeiickkoro Cymy
3 mpaB JgoguHu «EHress Ta inmi mporu Himepran-
IiB», e BCTAHOBJIEHO, IO, IIPOTOJIONIYIOUHN «IIPABO
Ha cB0OOAY», ctaTTa 5 KouBenirii mepegbauae ¢isuu-
HY cBO0OOY JIOAMHY; i1 MeTa Hosarae B 3a0esneueHHi

TOTO, 100 KOAHA 0co0a He Morya OYyTH CBaBiIbLHO
mo3basyieHa BoJi [9].

¥ vactuni 2 crarri 29 Korcrurynii Ykpainu per-
JIAMEHTOBAHO, ITI0 HiXTO He MOKe 0yTHu 3aapeIToBa-
HIMI ab0 TpuUMAaTHCA Iif BapTOIO iHAKIIe AK 324 BMO-
THUBOBAHUM pIIIEHHAM CYAy 1 TiIbKM Ha IificTaBax
Ta B IOPAIKY, BCTAHOBJIEHUX 3aKOHOM. BurresasHa-
YyeHe TOJIOKeHHA KOHCTHUTYI[iIfHOTO 3aKOHOJaBCTBA
Yrpainu ckiagae 6a3y muas gii i posBUTKY B Kpaini
imctuTyTy habeas corpus, BusHany i Bimobpa:keHy B
KpUMiHAJIBHO-TIPOLIeCYaTbHOMY KofeKci kpainu. He
MOKHA He Bi[3HAUUTH, III0 B YKPAIHCHKOMY 3aKOHO-
JAaBCTBi 3aCTOCOBAHO 00ME:KeHY MOJeJIb BUKOPUCTAH-
Ha iHcTuTyTy habeas corpus, To6TO 3acToCyBaHHS
IILOTO iHCTUTYTY JWINE V KPUMIHAJBHUX CIIPaBax.
Y Oaratbox gep:kaBax 3axony (BenukoOpuramis,
CIITA) moBHOBaXKeHHSA CyAy 3 BUAAYi HaKas3iB BUIY
habeas corpus mMaioTh yHiBepcasibHe 3HAUEHHS, IIO-
IMUPIOIOYNCH AK IHCTATYT KOHCTUTYIIAHOTO IpaBa i
Ha iHIIi BUIAJKY YTPUMAHHSA JIOJUHY B HEBOJII KPiM
moTpeb KPUMiHAJIHHOTO ITePecIiTyBaHHsA.

HocmifKyoun OCHOBOMOJIOXKHI KpuTepii iHcTH-
tyTy habeas corpus Ta ix BTijIeHHS B 3aKOHOAABCTBL
Yxpainu, ciig KOHCTaTyBaTH, IO MizKHAPOIHE CIIiB-
TOBapUCTBO BUPOOWIO Kpurepii mpaBomipocTi i
CIIPaBeIJINBOCTI apeITy, OCHOBHI BUMOTH JI0 ITPOIIe-
Iyp, OB A3aHUX 3 0OMEKeHHIM IIpaBa JIOAWHU Ha
¢B00OZy Ta 0coOMCTy HemZoTOopKaHHicTh. Cepen mux
BUMOT iCTOTHUMU € TaKi:

— BaKOHHICTH apemTy i 3a00poHA MOBIIBHUX
apeIITiB;

— IIpaBo 0c00U Ha 3B1IbHEHHS 3-111J] BAPTH 0 CYAY;

— BU3HAHHS apeliTy BUHATKOBUM 3aXO0J0M, IO
3aCTOCOBYETHCS TIIBKH 32 HEOOXiAHICTIO;

— HeraiiHe JOCTABJISHHSA IiZ03pI0BaHOr0 (00BUHY-
BAUEHOI'0) 0 CYIi;

— IOCTYIIHICTb JOIIOMOTH aJBOKATA;

— HETPUBAJIICTh apeIITy;

— 30epeKeHHI KOHTAKTIiB i3 30BHIIIHIM cBiTOM.

IleTanbpHO TPOAHANIZYEMO KOKEH 3 BUIIle3a3HAYE-
HUX ITYHKTIiB.

1. 3akxonuicmv apewmy i 3a60pora 006iNbHUX
apewwmis. Koncrurynittauii Cyx Ykpainu B Pimenni
Benukoi mamatu Komcturyiiitnoro Cyny VEpainu
Bix 23 mucromaga 2017 pory No 1-p/2017 KCVY ra-
KOJK HATOJIOIIYE, 1110 060B’ A3KOBOI BUMOT'OI0 apelll-
Ty abo yTpUMaHHS IiJ BapTOIO € i Te, IO IiJCTaBU
Ta IOPSJ0K 3aCTOCYBAHHS IUX 3aMO0iKHNX 3aX0/iB
MaiOTh BIANMOBiJaTM KOHCTUTYHIIAHUM TapaHTifAM
CIIPaBeIJINBOI CYZOBOI IPOIEAYPY Ta MIPUHITATY Bep-
xoBeHcTBa mpaBa [10]. OcHOBOMOMIOKHOIO y BU3HA-
yeHH] 1[boro muTaHHd € cTaTTa 29 (u. 2) Korcrurymii
Yxpainu — «HiXTO He MosKe OyTHU 3aapeIIToBaHmii a00
TPUMATHCA IiJ BapTOI0 iHAKIIe AK 3a BMOTHUBOBA-
HUM DillleHHAM Cy[y i TiTbKM Ha mificTaBax Ta B IIO-
PAIKY, BCTAHOBJIEHUX B3aKOHOM». KOHCTUTYIiHUH
Cyn Yrpainu B Pimrenni Bixg 29 uepBua 2010 pory
Ne 17-pm/2010 BBakae, IO CJAOBOCIOJYUEHHS
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«TLIBKY HA TiJicTaBaxX Ta B MOPAAKY, BCTAHOBJIEHUX
3aKOHOM» Tependavae 000B’ 130K OpraHiB Jep:KaBHOI
BJAAM Ta IX MOCAJOBHX 0ci0 3abesmeuyBaTu SOTPH-
MaHHS HOPM K MaTepiajlbHOT0, TaK i mpolecyasb-
Horo mpaBa mpu 3arpuManHi [11]. CBoepigHoio ra-
paHTie0 OAep:KAHHSA OpraHaMu Jep:KaBHOI BJIAIu
Ta iX mocagjoBMMHU 0COOAMU HOPM IIPOIECYaTbHOTO
IpaBa IpH 3aTPUMaHHi 0c0o0u € Te, I0 KPUMiHAJbHE
3aKOHOJABCTBO MIiCTUTDb PSAJ CTATel, Io Iepexdaya-
I0Th TIOKapaHHA 3a IOPYIIEeHHA IpaBa Ha CBOOOY:
craTTa 364 (3J0BKUBAHHS BJAJ00 a00 CIY:KO0BUM
CTAHOBUINIEM), cTaTTa 365 (mepeBUINEHHI BJIAAU
abo ciy:k00BMX ITOBHOBA:KEHb IPAIliBHMKOM IIpa-
BOOXOPOHHOI'0 OpraHy), crarta 367 (cay:xboBa He-
nbasicTs), crarta 371 (3aBifoMO He3aKOHHE 3aTPHU-
MaHHS, IPUBiJ, apelnT ad0 TPUMAaHHA IIiJi BapTOI)
KpuminaasHOTO KOZEKCY YKpaiHu.

Hagegene y uacti 2 crarti 29 Korcrurynii Yipai-
HU TI0JIOKEHHS TaKOXK 03HAUAE, 1110 3aTPUMAHUN Mae
IPaBO HA IEPeBiPKY KOMIIETEHTHUM CYAOM He JIUIIe
JOIepKaHHA OpraHaMHU JepiKaBHOI BJIaAuW Ta iX II0-
CaZloBUMHU oco0aMu HOPM IIPOILECYaJBHOTO IIPaBa,
Ha MificTaBi SKUX IPOBOLMIOCS 3aTPUMAHHI, a i 00-
I'PYHTOBAHOCTI Mi03pu, AKa CTajka IMifICTaBOIO IJIA
3aTPUMAaHHA, 3aKOHHOCTI MeTH, 3 KO0 BOHO 3aCTO-
COBYBAJIOCH, Ta UK 0YJIO HEOOXiZHUM i BUIIpaBIaHUM
3a KOHKPeTHUX oOcTaBuH. BigmoBimHo mo pimmenus
€CIIJI 3a craproo Ne 25629/94 Bing 27 naucromama
1997 poxry mo cmpaBi «K.®. mporu Himeuuunwm»,
m. 57, o0r'pyHTOBaHICTE Wi03pU, HA AKiNl Mae I'PYH-
TYBATUCH apellT, CKJIATAE CYTTERY YACTUHY rapaHTii
Bij OesmizcTaBHOTO apelITy i 3aTpUMaHHs, 3aKpile-
HOi y crarTi 5 § 1 (¢) KorBenmii [12]. Taka Koumemnia
JI0 BPEryJIOBaHHA PO3TJIANYBAHOTO IMOJOKEHHS 3a-
3HauaeThed B U. 2 cT. 12 KpuminaibHO mpoiecyaib-
HOro KojeKkcy Ykpaiuu («KoxxeH... moBumeH 6yTu B
HANKOPOTIINH CTPOK JOCTABJIEHUU IO CJILTUOTO CY.I-
Ii 01a BUpPiIeHHA TUTAHHA Npo 3aKOHHicmb ma 00-
T'PYHMOBaHicmy MOTO 3aTPUMAHHA, 1HIIOTO 030aB-
JIEHHA CBOOOJY Ta MOJAJBIION0 TPUMAaHHA...») [13].
Ilo peui, y saTpumaHoro srigso 3 m. 6. u. 3. cr. 42,
ta 4. 4, cr. 208. KIIK € mpaBo «BuMaraTu mepeBipku
00T'PYHTOBAHOCTi 3aTpUMAaHHA» . AJle IPOIeCyaabHO-
ro MexaHi3My peaJisalfii 1IbOro mpaBa 3aTPUMAaHOTO
B HAITiOHAJIFHOMY 3aKOHOJaBCTBi He icHye. Ha erami
Bil MOMEHTY 3aTpPUMAaHHA O MOMEHTY ITOYATKY PO3-
TJIAAY V CYyAY KJIOMOTaHHS CTOPOHU OOBMHYBAaueHHS
Ipo OOpaHHS 3amo0iKHOr0 3aXOAy YV 3aTPUMAHOTO
HeMae JTOCTYIIY IO CJIiU0ro cyami. A mpeaMeToM pos-
[JISTY IIbOTO KJIOIOTAHHS € BUPIIleHHA MUTAHHS PO
oOpaHHA 3amo0i:KHOTO 3aX0Ay, a He PO 3aKOHHICTh
Ta O0IPyHTOBaHicTh 3arTpuMaHHdI. OT:Ke, 3aTpuMa-
HUI MOXKe OyTHU 3BiIbHEHUH CTOPOHOI0 O0BUHYBAUEH-
H4 (1.3 4.3 cr. 212 KIIK) 11e 10 3BepHEHHS 3 KJIOIO-
TAHHAM JI0 CJIiJUOT0 CYALL IPOo 00paHHs 3am00isKHOTO
3axony abo i1 ysarami Ges Takoro sBepHeHHA [14].
IIpore Hi B mepIiomy, Hi B IpyroMy BUTAAKaX MUTAH-
HS IIPO 3aKOHHICTh i OOI'PYHTOBAHICTH 3aTPUMAHHSA

He CTae MPeIMeTOM CYI0BOTO PO3TIALY, K TOTO BHU-
maraioTs cT. 5 Koupewrtii, cr. 29 Koncrurymii Ta HOp-
Ma-3acaja, BukaageHa y 4. 2 cr. 12 KIIK. I3 mporo
CJIilye BUCHOBOK, IO B HAIliOHAJIHLHOMY 3aKOHOIAB-
cTBi mporeaypa “habeas corpus act”, mpusHaueHHAM
AKOI € BUpIIIEHHA CyJOM MUTAaHHA IIPO 3aKOHHICTH
i 06I'pyHTOBAHICTh 3aTpUMAaHHA (IOMIIIeHHS IO CIIe-
I[iaTbHOI YCTAHOBU CTPOKOM MO CiMAecATH OBOX IO-
IVH) i HaJaHHA 3aTPUMAHOMY MOKJUBOCTI 0€3I0-
CepemHbO IIicJA IIbOI0 HAJATH CBOI IOACHEHHS, y il
mepBicHOMY BUTJIAAI He mepenbadena. Taka mexJa-
PATUBHICTh HOPM € IOKA3HUKOM IIPOOJIEMHU «SIKOCTL
3aKOHY», IO peayisye mpaBo ocobu Ha cBOOOAY Ta
0co0MCTy HETOTOPKAHHICTE.

€BpomeiichbKuii Cy/I 3 IPaB JIOAUHNA HEOJHOPA30BO
3BepTaB yBary Ha TaKy HeJOCKOHAJIICTb YUMHHOTO 3a-
KoHOoZaBcTBa YKpainu. Tak, y pimrensi Bix 18 rpyx-
s 2008 poxy y cupasi «Hosik mporu Yrpainm»
€BpomeichbKUN Cyn 3 IIpaB JIOOUHY 3a3HAUUB, IO
«KOJIN HieThes PO 1mo36aBIeHHA cBOOOIM, HA3BU-
YaiiHO Ba’KJMBOIO YMOBOIO € 3a0e3leueHHs 3araib-
HOTO IPUHINIY IOPUANYHOI BUSHAUEHOCTi» . Bumora
«dIKOCTi 3aKOHY» y posyMinui nyHKTY 1 craTTi 5 KoH-
BeHIIil o3Hauae, 1[0 KOJU HAIliOHAJIbHUN 3aKOH IIe-
peznbauae MOKJIMBICTD M030aBIEHHSI CBOOOIM, TAKMI
3aKOH Ma€ 0yTH JTOCTATHBO TOCTYIHUM, YiTKO cop-
MyJbOBAaHUM i IepenbauyyBaHUM Yy CBOEMY 3aCTOCY-
BaHHI JJIA TOTO, 100 BUKJIIOUUTH OYIb-IKUH PUSUK
cBaBiLiay (mysKT 19) [15].

Kpim Toro, BasKJImMBOIO TapaHTi€l0 MOMEPIKAHHSI
3aKOHHOCTI apeInTy i 3a00pOHY JOBLIBHUX apellTiB €
IpaBo 0cOo0M OCKAPIKUTHU B CY[Ai CBOE 3aTPUMAHHA Y
Oynb-aKui uac, 1o 3akpimieno 4. 5 cr. 29 Korncrury-
il Yipaiau. IIpo BasKIMBiCTh IBOI0 IIPOIECYAIBHO-
r'o IIpaBa HaTOJIOIIYETHLCA B PileHHi EBPOIECLKOT0
Cyny 3 mpaB JifofuHU y cupaBi «BinTepBepn mpoTu
Higepmaugis» Bix 24 :xosraa 1979 p., e 3a3HaueHO,
1IT0 He BUMAraeThes, 106 mepersian 3a . 4 cr. 5 Kox-
BeHIii OyB aBTOMATHYHUM, OLHAK Kpaire, 1100 ocoda
Maja MOMKJIUBICTBD caAMOCMIillHO TOPYIIUTH IIPOBa-
mxeHHd o0 meperaany [16]. IlpoTe cyuacHuii cran
HAIliOHAJBbHOTO KPUMIHAJBHOTO IIPOIECYaJTbHOT'O
3aKOHOJABCTBA He ITOBHOIO Mipoio 3abesmeuye edex-
TUBHI 3ac00M 3aXUCTY IIPaB 0¢ib, 110 OyI1 He3aKOHHO
3aTpuMaHi, 00 3a ynHHUM KpuminanibHUM mIpoIecy-
aJIBHUM KOJIeKCOM YKpaiHU IIPaBO CTOPOHU BaXUCTY
OCKapKUTHU 3aTPUMAaHHA [0 CYLy He IependadeHo.
Sx1o ocoba, 3aTpuMaHa YIOBHOBAMKEHOIO CJIYKOO-
BOIO 0c000I0 Y IOPAAKY, mependauenomy ct. 208 Kpu-
MiHAJIBHOTO MPOIIECYANBbHOTO KOJeKCy YKpaiuu, Io-
JacTh IiJ 4ac JOCYAOBOT'O PO3CIiTyBaHHA CKapry Ha
e PillleHHA, CHIAUMHA CYANA IOCTAHOBUTH YXBAIY
IIPO BiIMOBY y BiIKPUTTI NMPOBaAKeHHSA, OCKIIbKU
y 4. 1 ct. 303 nworo Kozmekcy He mepembaueHo ioro
OCKap:KeHHdA. BBakaemo, 10 Take peTyJIIOBaHHSI
He y3romKyerbes 3 u. 5 cr. 29 Komcruryii Yipai-
HH, 3TiJHO 3 AKOI0 KOKHUN 3aTPUMAHUNA Ma€ IPaBo
y Oy Ib-AKMI YaC OCKAPKUTH B CY/Ii CBOE 3aTPUMAHH.
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fx Bimomo, HopMu Komcruryrii € Hopmamu mpsamoi
nii. 3BepHEHHA [0 CYAY JJd 3aXUCTy KOHCTUTYIiH-
HUX TIpaB i ¢BOOOJ JIOAWHU i IpoMajsdHrHa 0e3IIo-
cepegubo Ha migcraBi KoHnerurynii Ykpainu rapas-
tyerbed (4. 3 cr. 8 KY). Tomy y KpuminaabaoMy
ImpoliecyaJbHOMY KojeKci YKpaiHu moBuUHEH OyTH
3aKPiIIeHNH YiTKUI MeXaHi3M OCKapP/KeHHs JI0 CYyIy
(caiguoro cyami) 3aKOHHOCTI 3aTPUMAHHA.

2. Ilpaso ocobu Ha 36iavHeHHs 3-nid eéapmu 00
cydy. 3rigHo 38 myHEKTOM 3 cT. 9 MiKHAPOAHOTO IIaK-
Ty IIPO TPOMAAHCHKI i mosiTiyuHi npaBa «TpumManHA
i BapTOI0 0Ci0, IKi UYeKamTh CYJOBOI0 PO3TIAALY,
He Mae OyTH 3araJbHUM IIPABUJIOM ... ». Kpim Toro,
IIpaBO OOBUHYBAUEHOTO Ha «3BLIbHEHHS IIiJl Uac mpo-
BasKeHHS» mporoJornryerbes IIpuanumom 38 3Boay
IPUHIUIIB 3aXMCTY BCiX 0cib, 1[0 miggamThcsa 3a-
TpuMaHHIO ab0 yB’a3HeHHI0. BigmoBigHO M0 I[HOTO
mpuHnuny B m. 3 crarti 29 Koncrurynii Ykpainu
yiTKO BKasaHO Ha Te, IO «3aTpuMaHa ocoba Herai-
HO 3BiIBHAETHCA, AKIIO MPOTATOM CiMIECATH ABOX
TOJVH 3 MOMEHTY 3aTPUMaHHA il He Bpy4eHO BMOTH-
BOBAHOT'O PillIeHHS CYAy IIPO TPUMAaHHS IIiJl BAPTOIO» .
30eperxeHHs 00IpYHTOBAHOI IiJ03PH V¥ TOMY, IIIO 3a-
apeInToBaHa 0co0a BUMHMIIA 3JI0UHNH, € 000B’ A3K0BOIO
YMOBOIO 3aKOHHOCTi TPOJOBMKEHHSA TPUMAHHA IIif
BapTo0. TaKMM UMHOM, CYAM 3000B’sI3aHi meperJis-
JaTy IPaBOMipHICTE IIOIEPeIHBOr0 VB’ A3HEHH 0¢io,
SIK1 YeKaTh CYAY, 3 MeTOI0 3a0e3MeUeHHs iX 3Bijb-
HEHHS, KoJu o0cTaBUHM OiJIbIlle He BUIPABIOBYIOTh
IIPOIOBIKEHHA TPUMAHHS il BAPTOIO.

3. BusHaHHA apewmy BUHAMKOBUM 3AX000M,
wo 3acmocosyemscs minvky 3a HeoOxidnicmio. Ha-
IIioHaJbHE 3aKOHOMABCTBO BifITIOBiIHO 10 cTaHIap-
TiB MiKHAPOJHOI CIILIBHOTH IIPOBOAUTH AYMKY IIPO
BUHATKOBUU XapaKTep apemty (B3dATTS IHif BapTy)
K 3amo0iKHOrO 3axoay. BiamoBigHo mo uacTuHM
3 crarti 29 Koucturynii Yrpainu, y pasi HazaibHol
HeoOxiOHocmi 3anobizmu 3J104UH08I YU 11020 nepenu-
HUMU YIOBHOBAKEHi HA Te 3aKOHOM OpraHU MOMKYTb
3aCTOCYBATH TPHUMAHHS 0COOM IIiJ BAPTOH SAK TUM-
YaCcOBHUH 3amMO0IMHNH 3axXif, 00IPYHTOBAHICTL IKOI0O
IIPOTATOM CiMIeCATH ABOX TOAWH Mae OyTH mepeBipe-
Ha cynoM. CrarTa 12 KpumiHaabHO MpoIecyatbHOTO
KOleKCy YKpaiHu rapanTye, o mijf yac KPpUMiHaJIb-
HOT'0 TIPOBAKEHHSA HiXTO He MOXKe TPUMATHCS IIif
BapTOI0, OyTH 3aTpUMAHUM ab0 O0OMEKEeHUM Y 3Miii-
CHEHHI ITpaBa Ha BiJibHe IepecyBaHHS B iHINUH CIIO-
ci0 uepes migo3py ab0 0OBUHYBAUEHHS y BUMHEHHIL
KPUMiHAJTBHOTO IIPABOMOPYIIEHHS iHAKINEe AK Ha
mifcTaBax Ta B MOPAAKY, mependaueHux mum Kogex-
com. ECILJI y pimenni «I'appkaBuii mpotu YKpai-
Hu» (3aaBa Ne 25978/07) Bix 18 mrororo 2010 pory
3a3HAUMB, II0 0coba He Mo:Ke OyTH mo3daBieHa ado
He MOXKe I0306aBIATHUCA CBOOOAM, KPIM BHUIAAKiB,
BcraHoBieHux y m. 1. cr. 5 K3IIJI, a came: a) 3a-
KOHHE YB’A3HeHHS 0c00M Iic/d 3acym:KeHHd il KoM-
IMeTEeHTHUM CyAoM; b) 3aKOHHUI apemT abo 3aTpu-
MaHHS 0co0M 3a HEBUKOHAHHSA 3aKOHHOTO IIPUIIKCY

cyny abo musa 3abe3neueHHS BUKOHAHHA OyIb-AKOTO
000B’sI3Ky, BCTAHOBJIEHOTO 3aKOHOM; C) 3aKOHHMI
apemT abo 3aTpHMaHHS 0co0M, 3[iliCHeHe 3 MeTOI0
TOTIPOBAIKEeHHA 11 0 KOMIIETEHTHOTO CYA0BOTO Op-
raHy 3a HasgBHOCTI 00T'PYHTOBAHOI IIi103pU Y BUMHEH-
Hi Helo IIpaBOmMOpPyIIeHHS ab0 SKII0 OOI'PYHTOBAHO
BBA)KAaeThCd HEOOXIMHUM 3amobirTy BUMHEHHIO HEIO
MIPAaBOIOPYINIeHHA UM ii BTeui micjda Horo BUNHEHHST;
d) 3aTpuMaHHS HEIIOBHOJITHLOTO HA IIificTaBi 3aKOH-
HOTO PillIeHHsA 3 METOI0 3aCTOCYBAHHS HATJIALOBUX 3a-
XO/IiB BUXOBHOI'O XapaKkTepy ab0 3aKOHHe 3aTPUMAaH-
HS HEIOBHOJIITHBOTO 3 METOI0 JOIPOBAXKEeHHS H0r0
IO KOMIIETEHTHOTO OpPraHy; €) 3aKOHHe 3aTPUMAaHHA
oci0 A 3amobiraHHa MONMIMPEHHIO iHGEKIiHHuX
3aXBOPIOBaHb, 3aKOHHE 3aTPMMAHHSA ICUXiYHOXBO-
pUX, aJKOTOJiKiB ab0 HapKoMaHiB UM 6e3XaTbKiB;
f) sakomHMI apeiT abo 3aTPUMAHHA 0COOHM 3 METOIO
3amnobiraHusa ii HeIO3BOJEHOMY B’i3fy B KpaiHy uu
ocobu, 100 K01 MPOBAAUTHCA IPOIleIypa AemopTa-
il abo excrpaamitii [17].

TpumaHHA i BApTOI0 € BUHATKOBUM 3aI00iK-
HUM 3aco00M, SKHUI 3aCTOCOBYETHLCS JIHINE y pasi,
SKIIO IIPOKYPOP J0BEJE, II10 MKOAEH i3 OiIbIn M IKUX
3amobisKHUX 3aX0/[iB He 3MOXKe 3amo0irTu pusuKam,
mepenbauvenum cr. 177 KIIK (u. 1 cr. 183 KIIK).
IlizcraBu s TpuUMaHHS IIiJ BapTOI0 BUKJAAEHI
y 4. 2. ct. 183 KIIK.

4. Hezaiine docmasnenns nidospiosarnozo (068u-
Hy8ayverozo ) do cyddi. Ananiszyioun npakTury ECITJI
ITOJI0 IILOTO IUTAHHS, CJiJ 3BEPHYTH yBary, IIo,
TapaHTyiouu yB’A3HEHUM IIPABO OCKAPKUTU 3aKOH-
HiCTb IX TPUMAaHHA IIiJ BapTO0, CTaTTA 5 § 4 TaKOXK
MIPOTOJIOIIY€E IIPaBO TaKMX OCi0, micad BiAKPUTTS
BiJIIOBiMHOIO IPOBAJ KEHHS, Ha CYZOBe pillleHHd,
BUHECeHe «0e3 3BOJIiKaHb», IOJ0 3aKOHHOCTI TpH-
MaHHA Il BAPTOIO Ta I[00 HETalHOTO 3BiJIbHEHHS,
AKINo OyZe MOBeIeHO HE3aKOHHICTh TPUMAHHS IIif
Baproio (Idalov mporu Pocii [BII], § 154; Baranowski
mporu Iloambmi, § 68). MoxkauBicTh cymoBoi mepe-
BipKM TOBMHHA HANABATHCS HEBJOB3i IiCJId B3ATTSA
ocobu mix BapTy, a Hajasi, AKII0 BUHUKAE TaKka He-
00xigHicTh, — y po3ymHui mpomixku yacy (Molotchko
mpotu Ykpainu, § 148; Varbanov mporu Bosrapii,
§ 45; Kurt mporu Typeuunnu, § 123). Ilix gac omin-
KM HeBiIKJIagHOCTI CYyZOBOTO POBTJIALY, 1[0 BHMA-
raeTeca crarreio 5 § 4, MaTh 6yTH B3ATI 10 yBArm
(haxTopu, cX0Ki Ha Ti, AKi CTOCYIOTHCA BUMOT'H IIPO-
BeJIeHHS CYJOBOTO PO3TJIALY B MeKaX PO3YMHOI'O
CTPOKRY 8riguo 3i cratamu 5 § 3 Ta 6 § 1 KonBenrrii:
HAIIPUKJIAJ, PeTeJIbHICTh BiAMIOBiTHMX OpPraHiB Bja-
o, OyIb-SKa 3aTPUMKA 3 BUHU YB’ S3HEHOTO UM iHIITi
(akTopu, 1I0 CUIPUUMHWUIMN 3aTPUMKY, aje 3a AKi
JIep:kaBa He Hece BimmosigambHOCcTi (Mooren mpotu
Himeuuwunu [BII], § 106; Kolompar nporu Benbrii,
§ 42) [5, c. 34]. B saxkoHOmaBCTBI YKpaiHuU JOCTaB-
JIEHHS 0CO0HM [0 OpraHy AOCYOBOTO PO3CJaiJyBaHH
peryiioe craTTa 210 KpuminaasHO IpolecyaabHOTO
KOZeKcy YKpaiHu. [i moso:xeHHA BCTAHOBIIOITS, IO
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VIOBHOBaMKeHa CJIy:k60Ba ocoba 3000B’s3aHa JoCTa-
BUTH 3aTPUMaHy 0C00y M0 HAHOIMKUIOTO MiIpPO3aiIy
OopraHy JI0CYyI0BOTO PO3CJIiIyBaHH, B IKOMY HETallHO
PeecTPYIOThCA JaTa, TOUHUH yac (ToguHa i XBUINHN)
JIOCTAaBJICHHS 3aTPMMAHOTO Ta iHIII BimomocTi, Ire-
penbaueni saxomomaBcTBoM. CiIif HATOJIOCHTH, IO
y 1I. 3 BUIle3a3HAUeHOI HOPMHU BUBHAUEHO, 1110 ¥ pasi
HASBHOCTI ImificTaB AJasS 00IPYHTOBAHOI IiZ03pH, IO
JIOCTaBJEHHSA 3aTPUMAaHO1 0c00M TPUBAJIO AOBIIIE, HidK
e HeoOXigHo, caigumii 3000B’A3aHUN IIPOBECTHU IIe-
PEBipKY AJA BUPIiIIeHHA NMUTAHHA PO BiAMOBigaIb-
HiCTb BUHYBATHUX y ITbOMY 0Ci0.

5. Jocmynnicmov donomoeu adeoxama. SIx 4iTrO
i OCTimOBHO BUILIMBAE 3 IPAKTUKY CBPOMENCHKOT0
cyny 8 mpas aioguau (E€CILJ), migospioBaHi B Kpumi-
HAJBHOMY IIPOIleci MaroTh IIPaBO Ha JOCTYI MO IIpa-
BOBOl JIOTIOMOTW He IIi3HiImIe, K 3 MOMEHTY apell-
Ty un B3ATTA mifg Bapry (Canmys mporu Typeuunnu
([BII], Ne 36391/02); I6parim Ta inmri nporu Cromy-
yenoro Koposisersa ([BII, Ne 50541/08, 50571/08,
50573/08 Ta 40351/09,); Ta CumeonoBu npotu BoJ-
rapii ([BII], N2 21980/04; B’108 nporu Bessrii ([BII],
Ne71409/10) [5].

Cxix maromocuTH, IO B 3aKOHOJABCTBI YKpainu
MOHATTA «HafaHHA IpodeciiiHoi mpaBHUYOI JOTIOMO-
I'M» He TOTOXKHE IOHSTTIO «IIPEACTABHUIITBO 0COOU B
cyni». Haganua npodecifinoi mpaBHUYOI JOTIOMOTH
3MiMCHIOIOTh aJBOKATH, HATOMICTb IPEICTAaBHUIITBO
oco0u y cyzi Moske OyTu 3milficHeHe 3a BUOOPOM 0CO-
Ou agBoraToM abo iHIUM cy6’eKTOM. 3 aHANI3Y ua-
ctunu mepimoi crarti 131-2 Koreruryii Vrpainu y
CUCTeMHOMY 3B’s3KY 3 ii craTTeto 59 BuIIMBAE mIO-
BUTUBHUM 000B’I30K IepiKaBU, AKUH MOJIATAE B Ta-
PaHTYBaHHI yJyacTi afjBoKaTa y HaflaHHi npodeciitaol
IPaBHUYOL JOITOMOTH 0c00i 3 MeTOI0 3a0e3meueHH il
e()eKTUBHOTO JIOCTYITY [0 IPABOCYAA 32 PAXYHOK KO-
IIITiB [ep:KaBy y BUMATKaX, Mepea0aueHnx 3aKOHOM
[18]. Tak, y wactuHi 4 crarri 29 KoncruTymii Yxpai-
HU 3a3HAYAETHCSA, 10 KOXKHOMY 32apeIlITOBAHOMY UK
3aTpUMaHOMy Ma€ OyTH HEBiIKJIaZHO IIOBiZOMJIEHO
PO MOTHBU apeliTy Yy 3aTPUMaHHA, P03’ ACHEHO
#oro mpaBa Ta HAJAHO MOXKJIMBICTH 3 MOMEHTY 3a-
TPUMaHHA 3axuniatu cebe ocobMCTO Ta KOPUCTYBa-
THCS IIPABOBOIO IOTIOMOTOI0 3aXMCHUKA. BuiresasHa-
yeHa HopMa KoHctuTyiii KopemoeThes 3i 3micToM
ct. 131-2 Korcrurynii Yxpainu, cr. 20 Kpuminans-
HO IIPOIECYAJBbHOTO KOAEKCY YKpaiHu, II0JI0KEeHb
3V «IIpo amBoKaTypy Ta agBOKATCHKY MiANbHICTH»,
aTakox crarti 213 KpuminaabHOTO TpoIiecyasbHOTO
KOJeKCy YKpaiHu, fe B I. 4 3a3HaUeHO, IO YIOBHO-
BasKeHa cJIy:xK00Ba ocoba, IO 3MifiCHMIA 3aTpPUMAaH-
Hd, 3000B’13aHa HETAWHO MOBiZOMUTH IIPO IIe OpPTaH
(ycTaHOBY), YIOBHOBa:KEHU! 3aKOHOM Ha HaJaHHA
0e301LIaTHOI ITPaBOBOi HOTIOMOTH. ¥ pasi HempuOyTTA
B YCTAHOBJIEHUN BaKOHOIABCTBOM CTPOK 3aXUCHU-
Ka, IPUBHAUEHOr0 opranoM (yCTaHOBOIO), YIIOBHOBA-
JKeHUM 3aKOHOM Ha HajaHHA 6e30IIaTHOI ITpaBoBOL
JOIIOMOTH, VIIOBHOBAKeHA CJIy:K00Ba ocoba HerairHo

TOBiZOMJIsI€ TIPO ITe BiAmOBiAHMIE opraH (YCTaHOBY),
VIOBHOBAaKEHUI 3aKOHOM HA HaJaHHS 0e30IIaTHOL
IIPaBOBOI JOIIOMOTH.

6. Hempusanicmy apewmy. $§Ix 3asHauaeTbCA
B crrpaBi Kadem mporu Majstu (ckapra Ne 55263 ,/00)
Bim 09.01.2003, §§ 44-45, «fx1mo fixeTsea mpo cBo6O-
ny ocobu, Cyx IOTPUMYEThC KOPCTKUX CTAHAAPTIB
CTOCOBHO BUKOHAHHS JIeP/KABOI0 BUMOT'M HEBiTKIa-
HOCTI Cy/IOBOTO TIePETIAAY 3aKOHHOCT TPUMaHHA TTif
Baprowo» [18]. B m. 3 crarti 29 Koncturymnii Yxpai-
HU YiTKO BKAa3aHO HA Te, 10 «3aTpuMaHa ocoba He-
raffHO B3BIJIBHAETHCA, AKIO IPOTATOM CiMAecATH
IBOX TOAWH 3 MOMEHTY 3aTpPUMaHHA iii He BPyUeHO
BMOTHBOBAHOT'O DillleHHA CyJy NP0 TPUMAaHHA IIif
BapTOIO». BullesasHaueHe TMOJOKEHHA 3HAUIIIO
CBO€ BimoOpa:keHHS Takok y m. 2 cT. 12 Kpuwmi-
HaJIbHO IPOIECYAJbHOr0 Komekcy Yipaimm. Crart-
refo 211 KpuminaiapHOTO mpOITECYyanbHOTO KOIEKCY
YKpainu mepenbayueHo, 10 CTPOK 3aTPUMAHHS 0CO-
0u 0es3 yXBaJu CJIiTUOTO CYIfi, CYAy He MOKe Iepe-
BUIIYBATH CiMAECATH ABOX T'OAWH 3 MOMEHTY 3aTpH-
MaHHS. 3aTpuMaHa 0e3 yXBaiu CJIiTU0TOo CyIIi, CYLy
ocoba He TisHilIe ITicTAECATH TOAUH 3 MOMEHTY 3a-
TPUMaHHS IOBWHHA OyTH 3BigbHEHa ab0 JocTaBie-
Ha [0 CYAY AJIA PO3MVIANY KJIOMOTAHHS IIPO 00paHHSI
CTOCOBHO Hei 3amo0i;KHOr0 3aX0oAy. 3 HaBeIeHOTO
BUIIle BUILIMBAE, 10 3aTPUMaHHA, SKIO0 BOHO Jilic-
HO € 3aKOHHUM i B HbOMY fiticHo OyJa morpeba, Mae
3aKiHUYNTHUCH MONPOBAMKEHHAM 1O CJIiTUOr0 CYZImi
It o0paHHa 3amobixkHOTO 3axoxny. Ilpu nbomy mpu-
mucu KoHBeHITiI 0JHO3HAUHO BUMAraimTh, 1100 Take
nompoBamKeHHA Oyao HerainuM («Bpoyram i immri
mpotu Cmosnyuenoro Kopomisersa» (Brogan and
Others v United Kingdom), 11209/84, 11234/84,
11266/84 i 11386/84, 29 mmcromaza 1988 poky;
«Kanmxos mporu Boarapii» (Kandzhov v Bulgaria),
68294/01, 6 mucronazma 2004 poxy) [5].

IIpore KpuminambHuii mpolecyaabHUN KOLEKC
YKpaiHu cTaBUTH JUIlle BUMOTY IIPO JOCTaBJIEHHSI
He TisHiIle mIicTgecATn ToguH. Xoua i BOaUaeThCA
i3 cucTeMHOI MpaKTUKYU €BPOIEHCHKOTO CYAY 3 IPaB
JIIOAWHY, IO CTOPOHA OOBUHYBAaueHHS MAa€ 3BEPHY-
THCh JI0 CJiAUOTO CYAIL 3 KIOMOTAHHIM IPO O0paHHSI
3amo0iKHOTO 3aX0Ay AK TiIbKuU Oyne icHyBaTH Taka
MOKJIUBICTD i 63 0yIb-IKUX 3aTPUMOK, Ha MPAKTUIIL
IysKe 4acTo CTOPOHA 00BMHYBAUeHHS HABMUCHO MaK-
CUMAJILHO BifITATYe TaKe 3BepHEHHSA Ta BUKOPUCTO-
BY€E 3aTPUMAaHHA, 100 3JaMaTH BOJIO 3aTPUMAHOIO
Ta MPOBECTH 3 HUM MAaKCHMAaJIbHY KiJBKICTD CIigumx
Iiit, He AaBITK CTOPOHI 3aXMCTy BUBaKEHO BU3HAUU-
THCh 3 NIPABOBOIO MOBUILI€I0 Ta TAKTUKOI 3aXUCTY.
Towmy ciig 3BepHYTH yBary Ha icHyBaHHS B Kpuwmi-
HaJIbHOMY IIPOIlECYyaJTbHOMY KoJeKci Ykpainu Iie
OJHi€el HOpMU, AKA MOKJINKAaHA IPUIIBUAIINTY CYI0-
BY IIePEBipKY BaKOHHOCTI 3aTpuMaHHA 0e3 pileHHsd
caiguoro cyami — vactuHa 3 crarTti 278. BigmosizHo
no Hei y pasi aKimo ocobi He BPpyueHO IOBiZoOMIIEH-
HA PO IiJ03Ppy IMichasd ABAAUATHA YOTHUPHOX TOAWH
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3 MOMEHTY 3aTpUMaHH, TaKa ocoda Mmifiarae Herau-
HOMY 3BinbHEHHIO [19].

7. 30epesceHHA KORMAKMIG i3 306 HIULHIM C8IMOM.
Y 1996 pori Komiter OOH 3 mpas JognHu iAo
BHUCHOBKY, III0 «YB’I3HeHHA 0e3 IpaBa CIiIKyBaHHSA
CTBOPIOE YMOBH JJISI 3aCTOCYBaHHA TOPTYP i, OTKe,
IIiei MpaKTUKY MOTPiOHO YHUKATH» 1 110 «Tpeba mpu-
HHATH TePMiHOBUX 3aXOXiB [ 00OMEKeHHS 3aCTO-
CyBaHHA B3ATTa 0e3 mpaBa cmiikyBaHHa» [19]. 3a-
KOHOJABCTBO YKpaiHu, a caMme yacTuHa 6 crarri 29
Koncrurymii Yrkpainu mepepbauae, 1o Ipo aperT
a00 3aTpUMaHHA JIOAUHU Mae OyTH HeraHo IOBi-
JTOMJIEHO POJUYiB 3aapPEIITOBAHOTO YU 3aTPUMAHOTO,
a moJIosKeHHA yacTuuu 3 crtarTi 12 KpuminanbHo mpo-
IIeCYaJbHOTO KOJIeKCYy YKpaiHu GiJbII JeTaJbHO PO3-
KPUBAa€ 3MiCT BUIIEe3a3HAUEHOI KOHCTUTYIIiHHOI HOP-
MU i BCTAHOBJIIOE, 10 TIPO 3aTPUMAHHS 0C00U, B3ATTSA
ii mix BapTy abo 0OMe:KeHHS B IIpaBi Ha BijibHe mepe-
CYBaHHSA B iHINKI c1ocib, a TaKOXK mpo ii micie mepe-
OyBaHHA Mae OyTH HeTaiwHO IOBiJOMJIEHO ii OTM3bKUX
poxwuiB, wieHiB ciM’i yum iHMUX 0ci6 3a BuGOpPOM 1iel
oco0u B HMOPAAKY, mepembauenomy mum Kogexcowm.
BumesasHaueHne mMoJI0OXKeHHA KOPEJIIOETbCA 3i 3Mic-
toMm craTTi 213 KpuminambHO mpoIlecyasbHOTO KO-
Inexcy Yipainu, ne B 1.1 -2 3a3HaUEHO, 1110 YITOBHOBA-
JKeHa ciIys:k0oBa oco0a, Io 3AificHMIA 3aTPUMAHHI,
3000B’sI3aHa HAJATH 3aTPUMAaHi#l 0c00i MOKJIMBICTH
HeraHO IIOBiIOMUTHU IIPO CBOE 3aTPUMAaHHA Ta Miclie
mepe0yBaHHA 0JIU3BKUX POAUYIB, UJeHiB ciM’i uum iH-
KX 0Ci0 3a BUOOPOM ITiel ocoou.

SIxm10 ymoBHOBasKeHA CaIy:K00Ba 0coda, 110 3Miii-
CHUJIA 3aTPUMAHH, Mae MiicTaBu A1 00T PYHTOBAHOL
Ii03pu, IO IIij] Yac MOBiIOMJIEHHS IIPO 3aTPUMaHHA
I 0coba MOKe BaIlKOAWTH JOCYZOBOMY POBCIimy-
BaHHIO, BOHA MOJK€ 3IiMCHUTH TaKe IIOBiIOMJIEHHSA
CaMOCTiiHO, TpoTe 06e3 IMOPYIIEeHHS BUMOTHU IIOZO
fioro HeraiiHocTi. ¥ pasi saTpuMaHHA HEIOBHOJIT-
HBO1 0c00HM YIIOBHOBAKEHA CIy:KO0Ba 0coda, 1o 3/ii-
CHIJIA 3aTPUMAaHHs, 30008’ I3aHa HeTalHO IOBiZOMU-
TH TIPO ITe HOT0 6aThKiB a00 YCMHOBUTEIIIB, OMKYHIB,
MiKJyBaJbHUKIB, OPTaH OIiKY Ta MiKJIyBaHHA.

Omxe, mTpoaHANi3yBaBIIM BCe BHUINE3a3HAUEHE,
MU TifiIIIN BUCHOBKY, IIT0 OAHi€I0 i3 HAMOIIBINI BaK-
JIUBUX TPABOBUX IIPOIENYP, AKA CTAHOBUTH [i€BUI
MeXaHisM 3a0e3IeUeHH 3aXUCTY IIpaBa 0co0u Ha CBO-
0oxy Ta ocobHCTy HeJoTOpKaHicThb, € “habeas corpus
act”. IIpomenypa “habeas corpus act” € Ba:kIMBOIO
IIPABOBOIO TAPAHTIEIO IJIA 0c00U, AKY 3aTPUMYIOTh 34
IIi103POI0 ¥ BUNHEHHI 3JIOUMHY, 3aBIAKY TOMY, 1110 BU-
PiIleHHS MUTAHHA PO YTPUMAHHA 0CO0H IIiZi BAPTOIO
BimOyBa€eThCA 3 yUacTIO Ccyny y GopMi BumaHHS HaKa-
3y, AKUI HAACUJIAETHCA IOCANOBiH 0c00i, BiAmOBI-
JanbHil 32 yTPUMaHHA 3aapeIITOBaHOTO IIijl BApTOIO.
laparTyioun 3axmCT Bifi CBaBiIHHOIO OOMEXKEHHI,
mporuexnypa “habeas corpus act” smaiimuia cBo€ BTi-
JIeHHA B 3araibHil nekjaaparii mpas mtopunu (cT. 9),
MixkHapogHOMY AKTi IIPO TPOMAaAHCHKI ¥ OJTiTUYHL
mpaga (ct. 9), KorBeH1rii mpo 3axmcT mpas JIOAUHA Ta

OCHOBOIIOJIO}KHUX CB0OOOT (CT. 5) Ta B TPABOBUX CUCTe-
Max KpaiH aHTJIOCAKCOHCHKOTO Ta KOHTHHEHTAJIBHOT'O
mpaBa. Ha :xaus, mpouexnypa “Habeas Corpus” He 6yia
BTiJIeHA B YKPaiHChKe 3aKOHOJABCTBO ¥ OYKBAIbHOMY
il posyminHi. IIpoTe if ocHOBHI esleMeHTH MiCTATHCA B
Koncrurymii Yrpainu (3oxpema, ct. 29), Kpuminans-
HO-TIPOIleCYaJbHOMY KOJIeKCi YKpaiHu Ta iHmmux HOp-
MAaTHUBHO-IIPABOBUX JOKYMEHTaX.

CaMe TMOJIOMKeHHS KOHCTUTYI[IMHOIO 3aKOHO/AB-
cTBa YKpaiHuW CKJamaioTh 0asy mua Ail i po3BUTKY
B Kpaimi incturyty habeas corpus, 1o sHAXOAWUTH
CBOE BimoOpaskeHHA B KPUMiHAJIBLHO-IIPOIECYATbHO-
MY KOZleKCi KpaiHu KPisb IpU3MY BTiJIEHHA i POBKPUT-
Ts OCHOBHUX II0JIOXKEHB iHcTUTYTY habeas corpus, 1o
BUBHAYAIOTh KPUTEPii mpaBOMipHOCTI i cripaBe InBO-
cTi apemTy, oOMeKeHHS IIpaBa JIOIUHU Ha CBOOOLY
Ta 0COOMCTY HEeJOTOPKAHHICTh, TAKi AK: 3aKOHHICTH
apermITy i 3a60poHa TOBLILHUX apeliTiB; IPaBo 0co0m
Ha 3BiJIbHEHHA 3-1IiJ BAPTH IO CYAY; BU3HAHHA apelr-
Ty BUHATKOBUM 3aX0JI0M, ITI0 3aCTOCOBYETHCA TiMBKH
3a HeoOXigHiCcTIO; HeraliHe JOCTABISHHS IIi03PIOBa-
HOTO (0OBMHYBAUEHOI'0) 10 CY/Ai; JOCTYIHICTD JOIO-
MOTHY a[BOKATa; HETPUBAIICTE apeITy; 30epesKeHHs
KOHTAKTIiB i3 30BHIIIIHIM CBiTOM.

Buxogaum i3 cucTeMHOT0 aHa/lidy YKPaiHCHKOTO
3aKOHOJABCTBA, CJIiJl KOHCTATYBATH, III0 TIOIPHU T€, III0
IIPaBo Ha CBOOOIY Ta 0COOMCTY HEZOTOPKAHHICTH € Ofi-
HUM 3 BUBHAUAJIBHUX Ta (YHIAMEHTAJIbHUX IIPaB JIO-
nuHu, nporenypa “Habeas Corpus” y gesiKux acmex-
Tax Mae€ JeKJapaTuBHUN xapakTep. lle BuaBIAeThCA
B HEYBTOI/KEHOCTI II0JI0KeHb ITPOIIeCyaTbHOTO 3aKOHO-
nmaBcTBa 3 Koncrurymiero Yipainu, Konsenirieto mpo
3aXWCT TpaB JIOAWHU Ta OCHOBOIIOJIOKHUX CBOOOT,
IpaKTHKOI0 €Bponeiicbkoro Cyay 3 mpaB JIOIUHMI.

Taxum UMHOM, icHY€ HaranbHa moTpeba y BHECEH-
Hi 3MiH y mosto:xeHHSI KpuMiHaIbHO-IpOIiecyaIbHOTO
KOJeKCy YKpainu, 110 PeryJIoTs Ipoieaypy “habeas
corpus act”. Taxk, Bigmosiguo 1o m. 5 ct. 29 Komcru-
ryuii Yrpainu y unanomy KIIK ciix mepexbaunTu
MOPANOK POSTIALY CJIITUMM CYIIel0 CKaprd IIijo-
3PIOBAHOI0, HOTO 3aXMCHUKA Ta 3aKOHHOTO IIPEJICTAa-
BHMKA Ha DPiIlleHHS YIOBHOBAKEHOI cay:x00BOi 0co-
0u, cIiIYOro Ta IPOKYypopa IPo 3aTPUMAaHHA 0COOU
3a mifo3poro y BurMHeHHi 3aounnHy. llogo 1mporo nu-
TaHHA 3acJYroBye Ha yBary mponosuilid JI. ¥Ymaso-
Boi, [I. CaBumskoro, B. Po:xuoBoi Ta T. inbeBoi mpo
nomoBuenHa riiaBu 26 KIIK oxpemoro crarreio, akxa
0 persaMeHTyBasa MOPALOK PO3TJIANY CALTUUM CY-
nero 1miel ckapru. Taxko:k DOLIiJBHO perJaMeHTyBaTu
TIpaBo i IpoIecyasbHU MOPAJOK 3BePHEHH 10 CYAY
3aTPUMAHOTO i JOCTABJIEHOTO /IO OPTaHy PO3CIiyBaH-
HS I1[0/10 HeoOT'PYHTOBAHOCTI, 0e3IiicTaBHOTO 3aTPH-
MaHHS, 8 TAKOK MOXKJMBUX IIOPYINIEHD IIPAB JIOAWMHI
B mepe0iry saTpuMaHHA. Y Takuii cmoci6 Oyze 3abes-
IeYeHO IPaBO 3aTPUMAHOTO «BUMAraTH IEPeBipKuU
00I'PYHTOBAHOCTI 3aTpUMaHHsA». Peamisaiif 1boro
ImpaBa MOBWHHA OYTH MOXKJUBOIO B OYyIb-IKMU Uac
Bil MOMEHTY (DaKTUYHOTO 3aTPUMAHHSA N0 MOYATKY
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POBTIIANY CIiTUUM CYAIEI0 KJIOTMOTAHHS CTOPOHU 00-
BUHYBaueHHA IIPO 00paHHA 3amo0iKHOTO 3aX01y Uu
[0 MOMEHTY 3BiTbHEHHS 3aTpUMaHoro. Take mpaBoBe
peryJIioBaHHA HAOJU3UTE BITUN3HAHE 3aKOHOLABCTBO
no mosoxkenns 4 cr. 5 Kompenirii mpo 3axmucT mpas
JIOAWHU Ta OCHOBOIOJIOXKHUX CBOOOM, IO BTiIIOE
y cobi mpomenypy “habeas corpus act” [14].
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AHorania

Baiipauna JI. K., ®Pedoposcoxa M. A. Ilpouenypa
“habeas corpus” Ta ii BTiJIeHHS B cCTeMi OPUIUYHUX Ta-
paHTii mpaB i cBo6ox roguau. — CTarT4.

Y cTarTi posrISHYTO MOHATTA i CYTHICTH OfHiel i3 Hali-
OLIBI BaKJIMBUX IIPABOBUX IPOIENYD, AKa 3aCTOCOBYIOTH-
cs B 0araThox KpaiHax ceiry, — “habeas corpus act”. Bera-
HOBJIEHO, 10 mpoueaypa “habeas corpus act” («mpusemu
TAKOr0-TO [0 CYAMi») € Ba:KJIMBOIO IIPABOBOIO TapaHTIEIO
I 0co0U, AKY 3aTPUMYIOTh 3 MiZI03PO0 Y BUNHEHH] 3J104H-
HY, 3aBIAKH TOMY, 1[0 BUPIIIEHHA MTUTAHHS PO YTPUMAHHS
0co0u ITi BapTOI0 BiI0YBA€ THCA 3 yIACTIO CY Y ¥ (hOpMi BHIaH-
HA HaKasy, KUl HAJCUIAEThCA IOCAMOBiil 0cobi, BiATIOBi-
IaJbHIN 3a yTPUMAaHHA 3aapeIIToOBaHOrO IIij BapToo. Hakas
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3000B’13y€ CIIOBICTUTH IIPO YaC i MPUUMHM apeITy, a TAKOK
IIPO HeOOXiHICTh JOCTABUTH 3aaPEIIITOBAHOTO [0 CYAY.

BusHaueHO, 170 y JEMOKDATUUHUX JAEPiKaBaX IIPOIIe-
nypa “habeas corpus act” € ogHUM i3 HalicTapIINX OPH-
TUYHUX iIHCTUTYTIB i Brepire BuHuKIa y 1215 pori arigmo
3 39-um myukToM Magna Carta libertarium, migmucamoro
KopoJjiem loanHOM.

BeranoBiieHo, 1170, FapaHTYIOUX IPABO 0COOU Ha CBOOOTY
Ta 0COOMCTY HEJOTOPKAHHICTD, 3aXUINeHe Bifl CBaBiIHLHOTO
obMmexxeHHs, mpoenypa “habeas corpus act” sHaiiia cBoe
BTLIEHHS B 6araTboxX MiKHApPOIHO-IPABOBUX JOKYMEHTAX,
30KpeMa B 3arajbHill mekJjaparlii mpaB Joguau (cT. 9),
MixxkHapOZHOMY IAKTi IPO 'POMAaIAHCHKI I MOMITUYHI ITpa-
Ba (ct. 9), KoHBeHIIii po 3aXMCT IIpaB JIOJMHY Ta OCHOBOIIO-
JIOXKHUX €¢B00OJ (CT. 5), a TAKOK Y IPABOBUX CHUCTEMAaX Kpa-
1H aHIIOCAKCOHCHKOrO Ta KOHTHHEHTAIBHOTO IIPaBa.

Koncrarosano, 1o mpouenypa “Habeas Corpus”
He OyJia BTiJIeHa B YKpaiHChKe 3aKOHOJABCTBO ¥ OYKBaJb-
HOMY ii posyminHi. IIpoTe ii ocHOBHI eleMeHTH MiCTATHCA
B Koncrurynii Ykpainu (3oxpema cr. 29), Kpuminais-
HO-IIPOIleCYaJIhbHOMY KOZeKci YKpaiHu Ta iHmMX HOpMa-
THUBHO-IPABOBUX JOKyMeHTaX. CaMe IIOJIO}KEHHSA KOH-
CTUTYNIINHOTO 3aKOHOAABCTBA YKpAiHU CKJIAJAl0OTh 0a3y
I aii i posBUTKY B Kpaini incturyty habeas corpus.

Hocaimxeno Brienmus mpormexypu “habeas corpus
act” B 3aKOHOJABCTBI YKpaiHM Kpish MPU3MY POSBKPUTTS
OCHOBOTIOJIOKHUX KpuTepiiB iHctutyTy habeas corpus,
10 BUBHAYAIOTh KpuTepii mpaBoMipHOCTI i cIpaBesiInBo-
CTi aperrTy, OCHOBHUX BUMOT [0 IIPOIEAYD, OB’ A3aHUX
3 OOMEKEeHHAM IIpaBa JIOAWMHU HA CBOOOAY Ta 0COOMCTY
HeJJOTOPKAaHHICTb.

HarosomyeTsed, 1110 IOMPH Te, IO IPAaBO Ha CBOOOIY
Ta 0COOMCTY HEZOTOPKAHHICTH € OJHUM 3 BU3HAUAJIBHUX
Ta pyHmaMeHTAIbHUX IpaB JIOAuHA, nporeaypa “Habeas
Corpus” B 3aK0HOIABCTBI YKpaiHu B JeAKNX aCIIeKTaX M€
i mexJapaTUBHUI XapaKTep.

Kawouosi caosa: habeas corpus act, mpaBo Ha cBo6oIy
Ta 0COOMCTY HEIOTOPKAHICTh, apemuIT, TPUMAHHA IIiJ
BapTOI0, 3aKOHHICTh i 00T PYHTOBAHICTh 3aTPUMaHH.

Summary

Bayrachna L. K., Fedorovskaya M. A. The habeas
corpus procedure and its implementation in the system
of legal guarantees of human rights and freedoms. —
Article.

The article considers the concept and essence of one
of the most important legal procedures used in many

countries around the world - "habeas corpus act”. It has
been established that the habeas corpus act procedure
is an important legal guarantee for a person detained
on suspicion of committing a crime, due to the fact
that the decision to detain a person takes place with the
participation of a court in the form of issuing an order,
which is sent to the official responsible for the detention
of the arrested person. The order obliges to inform about
the time and reasons of arrest, as well as about the need to
bring the arrested person to court.

The habeas corpus act is considered to be one of the
oldest legal institutions in democracies and first appeared
in 1215, according to the 39th paragraph of the Magna
Carta libertarium, signed by King John.

It has been established that while guaranteeing a per-
son's right to liberty and security of person, protected
from arbitrary restriction, the habeas corpus act has
been embodied in many international legal instruments,
including the Universal Declaration of Human Rights
(Article 9) and the International Covenant on Civil and
Political Rights. and political rights (Article 9), the
Convention for the Protection of Human Rights and
Fundamental Freedoms (Article 5), as well as in the legal
systems of Anglo-Saxon and continental law.

It was stated that the Habeas Corpus procedure was not
implemented in the Ukrainian legislation in its literal sense.
However, its main elements are contained in the Constitution
of Ukraine (in particular, Article 29), the Criminal
Procedure Code of Ukraine and other legal documents. It is
the provisions of the constitutional legislation of Ukraine
that form the basis for the operation and development of the
habeas corpus institution in the country.

The implementation of the "habeas corpus act”
procedure in the legislation of Ukraine is studied through
the prism of disclosing the basic criteria of the habeas
corpus institute, which determine the criteria of legality
and justice of arrest, basic requirements for procedures
related to restriction of human rights to freedom and
personal inviolability.

It is emphasized that despite the fact that the right
to liberty and security of person is one of the defining
and fundamental human rights, the procedure "Habeas
Corpus” in the legislation of Ukraine in some respects is
declarative.

Key words: habeas corpus act, right to liberty
and security of person, arrest, detention, legality and
reasonableness of detention.



44

IIpukapnamcvruil OPUOUYHUIL BICHUK

YIK 342.41
DOI

I'. B. Bepuenxo

orcid.org/0000-0002-0365-9009

Kandudam puduiHux Hayk, 0oueHm,

doyenm Kagedpu KoHcmumyuyiitHozo npasa Ykpainu

HauionanvHozo opuduyrozo yHieepcumemy imeni Apocaasa Myopozo

MMPEAMBYJIA KOHCTUTYIIIT: OPUUYHA IIPUPOJIA TA IIPAKTUKA BHECEHHSA 3MIH

flka ropuamuyHa cmia mpeamOyJaM KOHCTUTYIii?
Yu mae BoHa HopMaTuBHUI xapakrep? Ym MoxkHA
BHOcUTM 3MiHu mo0 mpeamOysiu? Ili Ta inmi muras-
Hd, OB’ a3aHi 3 mpeam0y.oio Koncrurynii Ykpaiuu,
yac Bij yacy mopymryoThCa Ha MpakTuili. Bigmosigi
Ha HuX Oyam O HemoCTaTHLO OOT'PyHTOBAHUMU 6e3
JOKTPUHAIBLHOTO OCMHUCIEHHS 3apy0isKHOTO A0CBimY
i BacToCcyBaHHA IMOPiBHAJBHO-IIPABOBOTO METOAY.

MeToio cTarTi € 3’AcCyBaHHS IOPUAWNYHOI IPHPO-
U TpeaMOy/au KOHCTUTYIIiI Ta MPAKTUKYM BHECEHHS
Io Hel 3MiH. 3aBJAaHHAMMU CTATTi € POSKPUTH IOPHU-
JUYHY MPUPOAY MpeaMOyIu KOHCTUTYIIiT; 3’ acyBaTu
IPOLIeIYPHI acleKTH Ta NMPAKTUKY BHECEHHA 3MiH
10 IpeaMOy/I KOHCTUTYINI B 3apy0isKHMX KpaiHax;
3’sCyBaTH MPAKTUKY Ta IOPUAUYHI HACHiTKY BHECEH-
H4a 3MiH g0 npeam0Oyau Koncrutyuii YKpainu.

TeKcTyanbHO IpeaMOyaIu MOMKYTh MATH Pi3He BU-
KJageHHsd. [leBHI MONOKEeHHA MOXKYTh HaBiTH IIepe-
nyBaTu mpeamOyJri. LimrocTparriero cayrye icmanchka
KOHCTUTYIid, IO MounHaeThesd 3i caiB «{or Xyan
Kapioc I, Kopoas Icnanii, Bcim, XxT0 mo6auuTs i 3po-
symie meit Axt. 3maiite, 1mo Koprecm cxBanmin,
a icmaHCBbKUI Hapoj 3aTBepAuB 1m0 KoHCTUTYIIiIO: »,
micaa yoro posmimieHa «IIpeambyma» [1, c. 3—4].
Bararo cyuacHux KoHcTuTymiii (ABcTpisf, Besbrid,
Hanuig, Icmangisa, Itamig, Oinemricts kpain JlaTuH-
CbKO1 AMepHKH) He MaloTh mpeaMOyin, aje 3arajabHa
TeHAEHIIIA BCe-TaKM 3BOJUTHCA IO TOTO, IO HOBiTHI
KOHCTUTYII1 MaoTh mpeam0Oy.y [ 2, c. 40].

Ilepenycim auCKycifiHUM € HODMATUBHUN Xapak-
tTep mpeamOysu. Yu mMae mpeamOysia B IOPUAUYHO-
My ceHCi KOHCTUTyIiliHe sHaueHHA? [[Biui memyrar
Iexan (wien KoHCYIbTaTUBHOTNO KOHCTUTYIIIAHOTO
KomiTery @pamnirii) cTaBuUB Ile MUTAHHSA, 4 YPATLOBUH
komicap P. #Kano mesminno Bigmosigas: «Hi, karero-
puuHO Hi». BoueBuab, TakuM i OyB HAMip yIOPAIHU-
KiB KOHCTHUTYIIii, IPOTe HiIl0 B I[bOMY NOKYMEHTI He
JO3BOJISIE 3allepeuyBaTH IOPUAUYHE 3HAUCHH i IiH-
HicTh mpeamOysu [3, ¢. 30]. CBigueHHAM OCTaHHBO-
ro € Te, o npaktuka Korcrurymiitnoi Pagu sromom
IiIIa caMe TaKUM ILISXOM.

fIx sasmauae A.O. Mimun, npeamOyJsia 3a3Buuai
MiCTHTL Y c00i ypoumcTy (DOPMYJIY IPOTrOJIOIIeHHS
KOHCTHUTYI[il, Iii OPpUAHATTA KOHCTUTYIii, Iocu-
JIAaHHA Ha KOJMUIIHIO KOHCTHUTYIIIIO i Aedari iHmmmi mxo-
KYMeHTH. 3a 3arajbHUM IIPaBUJIOM, IpeamOy.a,
X0Ya BOHA i € iHTerpaJpbHOI0 YACTHHOI KOHCTHUTY-
IiHOTO TEKCTy, He MAa€ HOPMATHUBHOT'O XapaKTepy.

Ii momoxenHA BBaXKAOTHCA CYTO JeKJIAPATHBHI-
MU, 34 BUHATKOM THX, AKi € BIACMJILHIMYU HOPMaMu
(muB. IIpeambynu mo KoHcTuTyii @pantii, Pecmy-
oaiku Kor-n’IByap)[2, c. 40].

I.I. IlnaxumoBuY CTBEPIKYE, IIT0 ITpeamMbyia KOH-
cruryIii Bimopyci He MicTuTs HOpM mpaBa, mpote ii
BapTO BUKOPUCTOBYBATH AJA 3’ ACYBAHHA 3MicTy oc-
HOBHOTO KOHCTUTYIIIIHOTO TEKCTY. ¥ IbOMY 3B 3Ky
Koncrurymio HeobXigHo posTaagaT B €QHOCTI BCiX
ii momosxkens [1, c. 5].

Ha gymky W. Isensee, saBranua mpeambymin Oc-
HOBHOTO 3aKOHY — BU3HAUUTH IMPUHIIUIIOBE CIIiBBiJ-
HOIIIeHHA Jep:KaBu i KoHcTuTyMii. BerynHa yacTuna,
He B3auimamuuW IO03UTHBHO-IPABOBOI MaTepil KOH-
CTUTYIIAHOTO peryjiroBaHHA, BKA3ye Ha MmifcTaBu il
aBTOPUTETHOCTI, IIIO JIEXKATh 11034 IIPABOM, a TAKOXK
BUTOKHU KOHCTUTYIIiliHOI mpaBoTBOPUOCTi. KoHCTHTY-
IieaBelb AeKJIapye JEeriTUMHICTD i YCBiToOMIIeHICTh
CBOiX [iff, NpOroJIOITye MOpPAJbHI MifCTaBU CBOEI
BimmoBizanbHOCTI, BU3HAYaE ¢BOI IiJi i BeTaHOBIIIOE
opuanyHi rapanTii [4, c. 6]. 3rizHo 3 mMpaKTUKOIO
®epepanproro Koncrurymiiinoro Cymy mpeamOyuri
OcuoBHoro 3axony ®PH mpuramanHe mepexycim mo-
JiTHYHE, aje, IOIPH Iie, i Oe3mocepeIHbo OPUINUHE
3HaueHH [5, c. 95].

Ilepenycim mpeam0bysa € MOTEHIIHHUM IiKepe-
JoM OesmocepelHLOTO 3a0e3meueHHS BUKOHAHHS
mpaBa. 3a3BWYail mpeaMOyaM He MTigHIMAaTbCA
BUIIle PiBHA MOpaJbHUX allefdAlliil, He mepexbaua-
0UM HeraHuX OPUANYHNX 3000B’a3aHb. OmHAK
y DeAKUX BUIAJKaX IpaBa MOKYTh OyTH BUBeIeHi
OesmocepeqHbO 3 camoi mpeambynu. Ile, 3Buuaiino,
mepexnbavae, 1o mpeamoysia € HeBil’€MHOI YacTH-
HOIO KOHCTUTYIii. ¥ pani mpeam0Oys mpsamMo 3a3Ha-
YeHo, IT0 ITe caMme Tak [6, c. 89].

MicTsaum OCHOBHI IIiHHOCTI Ta IPWHIINIIN, Ha AKi
CIUPAETHCA KOHCTUTYIiA, mpeaMOyjia MOKe TaKOXK
3a0e3MMeUnTH KOHCTUTYIIMHI OpraHu paMKaMu IJIs
TaymMaueHHd. I[IpeamMOysu 3afaioTh TOH MOJAJIBIIIO-
MY KOHCTUTYIIITHOMY TeKcTy. TakKuM YMHOM, BOHU
MOXKYTb CAYTYBATH OPi€HTHPOM MAJSA iHTepmperaiii
KOHCTUTYIifiHOrO TekcTy. IIpeamOysa TaKkoMX MoKe
CIIPUATHA TOMY, IO HIMIII Ha3MBAIOTh €HICTIO KOH-
crurymii (Einheit der Verfassung). Ileit nmpuumum
BUMAarae, o0 HiMenbKy KOHCTHUTYIii0, OCHOBHMI
3aKOH, UATANN Ta TAYMAUWIN IK €IUHE I[iIe: KO-
Ha CTATTA He MOBMHHA TIyMauuTucs okpemo. IIpuH-
IUI €IHOCTI KOHCTHUTYI{ CIyrye OJid BUPIIIeHHS

© T. B. Bepuenko, 2020
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MOKJIMBUX CYIEPeYHOCTeH a00 HAIPYKEHOCTi Beepe-
IUHI KoHCTUTYII [6, c. 90].

Hapemri, mpeamOyia MOXe TaKOM CJIyTyBaTH
KOHCTUTYIIitHOMY 3aKpimienn:o. IlinHocTi, mpuHIH-
1 Ta IpaBa, 3amKcaHi B IpeaM0OyJIi, MOXKYTh BBayKa-
TUCS TAKUMH, 110 MAOTh BUIY I0PUIUYHY IiHHICTD,
TaKUM YUHOM, IO BOHU BUKJIOUAIOTEL IIOIPABKHU 0
KOHCTHUTYIIiI, AKi cymepeyaTs iM. Y IiboMy pasi mpe-
am0yJsia BU3HaUae MexKi ycranoBuoi Biagu. Hampu-
KJaf, cTaTTa 7B kKomcTuTyIii Banriazgemn: sabopoHse
MOTIPaBKH, 1[0 3MiHIOIOTH IpeaMOyJry abo mpoHyMe-
poOBaHi cTaTTi, 110 CTOCYIOTHCA «0a30BOI CTPYKTYPH»
roHcTutyIii. Ilomiomum uwmmOoM crarta 141 (3)
roHcTuTyIii Hemamy 3abopoHse peecTpyBaTH IOJIi-
TUYHI mapTii, 110 TOPYIIYIOTh «OCHOBHUH AyX i CYyTh
[Tpeambynu». Ile monoxenHs, mo0 O0yTH edeKTus-
HIM, BUMAarae KpuTepio ado JOKTPUHH, AKi BU3HAUA-
I0Th, III0, 3BUYAHO, BBAKAETLCA «OCHOBHUM JYXOM
ta cyTTio [Ipeambyau» [6, c. 91].

YHiKaJIBHUM Y CBOEMY POAi € mocBix ®Ppamnrrii, me
chopMyBaJjacs TaK 3BaHA JOKTPHHA KOHCTUTYIIIAHOTO
os10Ky (bloc de constitutionnalit — ¢p.). Ia goxTpu-
Ha 3aBAsAuye cBOil mosAsi mpaxtumi KomcTuTymiiimol
Pagu ®@pamntii va migcrasi Korceruryiii V Pecmy6ri-
k1 1958 poky. [lo KOHCTUTYIIAHOTO OJI0KY HAJIEKUTH
Iernaparia mpas aoguHu i rpomagaawaa 1789 p.,
ITpeam6y.ta 1o KouctuTyirii 1946 p., ocHOBHI IpUHITH-
1, BU3HAHI 3aKoHamMu PecmyOutiku (3rafyioThes came
B TakoMy (popmy.rtoBaHHI B mpeambyui 1o Korctuty-
1mii 1946 p.), a Tako:x Exomoriuna xaptis 2004 poxy,
Brnucana B mpeamoyny Komcerurymii 1958 poxky xoH-
CTUTYLiAHNM 3aKoHOM Bif 1 6epesusa 2005 p.

TepMiH «KOHCTUTYIiMHUNA O0JIOK» HANPIAMY
BUKOpHCTOBYeThCcsA KoHcrurymiiinoo Pamoro B cBo-
ix pimenHax (IuBiTbCA, HATPUKIAJ, pillleHHS
n’ 85-204 DC Bix 16 ciunsa 1986 p.). Cuepury piren-
ua Koncturymiiinoi Pagu n 71-44 DC, mpuiinate
16 gmumuaa 1971 p., BctaHOBMIIO ¢BOOOAY acomiariit
cepell OCHOBOIIOJIOJKHUX IPWHITUIIB, BUSHAHUX 3a-
KoHaMu Pecmy6miku, sraganumu B mpeamOyai Kox-
ctuTyiii 1946 poKy i «ypouuCcTO MiATBEPIKEHIMY »
Komcrurymieio Big 4 :xoBTHa 1958 pory. OcKigpku
saxoH 1901 poxry, 1o nepexbdauas cBoOOLY 00’ eTHAH-
Hd, OYB TAKUM «PeCIy0IiKaHCEKUM» 3aKOHOM, 3aXH-
I1aB ¢cBOOOY acoriariii, Taka cBo00/a MOBMHHA MaTH
i koHCcTHUTYIIfHNUH cTaTyc. Takum unHOM, Bigbymacsa
«PeBoutoriiss mpaB», 3a axkor KoHcturymiiiHa pama
[epeTBOpMUJIA «He3HauHy» mpeamOyay 1958 poxy
HAa «MAaTPBOIIKY», BiAKPUBIIM Mailike Oe3aMe:KHi
KOHCTUTYIi#HI pecypeu [7, c. 5]. [leknapamia mpas
JIOAHA Ta TPOMAAAHWHA, HA SKY IOCHJIAETHCS
mpeambysna o Komcrurymii 1958 pokry, ogiimiiino
VBINIIIA [0 KOHCTUTYIIHIHOTO 0JIOKY BHACIiZOK pi-
IIIeHHSA PO OmojaTKyBaHHA n 73-51 Bixg 27 rpyansa
1973 poKy (CTOCOBHO IPUHIIUITY PiBHOCTI).

JIloKTpHHA KOHCTUTYI[IHHOTO OJIOKY TAaKOM 3HA-
HIIIa CBOE BTieHHA B topucupyzeniii Komctury-
niztaoro Cyxy Moagosu. B mocraHoBi Bif 5 rpynasa

2013 p. No 36 mpo Tiymauennsa yacturu 1 crarti 13
Koncturynii y crisBignomensi 3 IIpeambyioo Kox-
crutymii i Ilexknapamnii nmpo HesajmexHicTh Pecrmy-
oamiku MoamoBa Koucruryniauin Cyx Pecny6iiku
MougoBa BUpilIuB, IO KOHCTUTYI[IMHUI XapaKTep
mae He Jjuite KoHcruTymis, ane @ iHII ocHOBOIO-
JoXKHi akTH [8, c. 76].

IMono Ykpainu, TO BUHMKAE NUTaHHA NPO KOH-
CTUTYIiHUI XapakTep AKTYy INPOTOJIOIIEHHA He-
3aJIeKHOCTI YKpaiHW, AKWU 3raflaHuil B mpeaMOyJri
Koucrurynii VpaiHm, a TakoX IIOJ0 CTATyCy
Hexnapariii mpo Jep:raBHUM CyBepeHiTeT YKpainu,
sdKa sragyerbess B AKTi. IIpoTe odimiiHo KomHOTO
pasy NOKTPMHA KOHCTUTYIIIHOTO OJOKY B YKpaiHi
He IIPOT0JIoITyBaJIacs.

Bunukae muTaHHA 1100 HOPMATUBHOCTI i ropu-
muunoi cuiu mpeamOyau Korerurymii Yrpainu. ITig
yac 00roBopeHHd npoekTy Koueruryii Ykpainu Oya
IUCKycid mogo npuponu mpeamoyau. @. Bypuak Ha-
roJIOIITyBAaB, II0 BOHA MAae HOPMATHBHUI XapakxTep,
a I. 3aenp samepeuyBaB [9, c. 39]. fAx cTBepmEKYyE
M.I. Kosmo0bpa, ak i inmri nomo:xennsa Kornerurymii,
MOJIOMKeHH Ii mpeaMOyJa1 MalOTh HOPMATHUBHUHI Xa-
paKTep, Xxoua ix HOPMATUBHICTh BUpPaKeHA B Hali3a-
raJbHimmi# ¢hopmi. IH1I1a CIIpaBa, 1110 MEXaHi3M peaJri-
3aIrii moJIoKeHb mpeaMOyJIu Mae iCTOTHI 0c00IMBOCTL
TIOPiBHAHO 3 iHIMUMU TOJOKeHHAMU KoHCTHTYIII.
IIpeambynu HacaMIepes € OPiEHTUPOM Y IPAKTUYUHIH
TisIIBHOCTI ep:KaBHUX OPTaHiB i OpraHiB miciieBoro
caMOBpPAAYyBaHHs, 00’ € JHAHD I'POMAJAH, IOCAJOBHUX 1
cay:x00BUX 0Ci0 Ta rpoMasiH, BUSHAUAE 3aTaIbHY Ji-
HiI0 TPaBOTBOPYOI MiAJTBHOCTI, BKA3y€ CTpaTeriuHmi
HaIIPSAM KOHCTUTYIIAHOTO i HOPMATHBHO-IIPABOBOTO
pery.sioBauud B imomy [10, c. 6].

Csoro uacy mpeamOyna Komcruryiii simirpa-
JIa BENUKY POJb A mosutitoBaHHsa KomcTuTymii
YKpaiHu AK aKTa yCTAHOBYOIL BJaaAM. ¥ PIiIlleHHi Bif
11 munaa 1997 pory Ne 3-3m Koucturymiiiauit Cyn
Yxpainu (mani — KCY) 3asHauuB, IO «IPUAHATTI
Koucrurynii Yxpainu BepxoBHoio Pamoro VKpainu
Oyao0 OesmocepefHiM aKTOM peasisallii cysepeHiTe-
Ty HApOIy, AKUU TiIbKYM OJHOPA30BO YIIOBHOBAKUB
BepxoBry Pagy Vepainu Ha ii mpuiiHATTA». 3B’d-
30k Komceruryii YKpainu 3 KOHIIENIIi€0 YCTAHOBUOL
BJIQZIM CTaB MOKJIMBUM 3aBAAKU IIpeaMOyJii, B AKii
#meThes mpo npuiiaaTTa Konerurynii mapiamenToM
Bix imeni Yrpaincwkoro Hapoxy. OmocepeqKyBaHHS
CYyBepeHHOI BoJIi HApOAY mij uac mpuiuarTsa Komeru-
ry1ii 28 uepsua 1996 poxy KCY miareepaus 3 mocu-
JIaHHAM Ha mpeamo6y.ay i B 1. 4.1, 4.3 MOTHBYBaJIbLHOI
yacTuHu pirmenHs Big Ne 6-pm/2005 Big 5 :KoBTHS
2005 pory (cmpaBa Ipo 3IifiCHEHHSA BIaAX HAPOAOM).

Y a6s3. 3 m. 3.1.1 BucHOBKY Bix 13 mmcromajga
2019 pory Ne 5-8/2019 KCV, BucioBIOI0OUn 3acTe-
PEKEHHA 10 BaKOHONIPOEKTY (II0Z0 B3aKOHOJABYOI
imimiaTuBM Hapoay), B3BEPHYBCA [0 TJIyMaueHHS
MOHATTA «HAPOA» BUXOAAUM 3 HOTO BU3HAUEHHS
y mpeaMOyJsi — «YKpaiHCBKMI HApOA — TPOMAaASHU
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Yxpainu Bcix HarioHambHOCTeT» . [IpeamOyia sramy-
BaJjacsd i mpu TIyMadeHHi MOHATTSA «IOPUIUYHA Bif-
mOBifambHiCTE» (2063.2 .2 MOTHBYBAJIBHOI YACTHUHU
pimenaa KCY Ne 7-p/2001 Bix 30 Tpasusa 2001 pory
(cmpaBa PO BiATOBiJANbHICTH IOPUAMYHUX 0Ci0)).
[Ipobiema HOPMATHBHOTO XapaKTepy IpeaMOyJIu Io-
CTaJIa 3HOB Y 3B’ A3KY i3 KOHCTUTYIIAHNM IOJAHHAM
142 mapoguux gemyratiB Yrpainum Ne 3/172(20) Bix
05 rpaBusa 2020 p. m1o/0 odinifiHOro TIYMaUYeHH ITO-
JI0}KeHb abaairy yerBeproro mpeamobyau Korncruryirii
YKpaiuu y ix cucTeMHOMY 3B’A3KY 3 MOJOKEHHAMI
YAaCTUHU APYToi cTaTTi 3, YaCTUHM UeTBEPTOi CTATTi
13, wacturu n’aroi crarri 17 KoreruTyuii Yxpainu,
IIPOTe PillleHH4 I1e He YXBaJEHO.

Baprum yBaru € Tako:K MUTaHHS IIOJ0 BHECEHHS
3MiH [0 IpeaMOy/Iu KOHCTUTYIIiI. BinbIricTs KoHCTH-
TYIOif BaJWUINAIOTHCA MOBYABHUMH IOA0 HMHUTAHHA
BHECEHH 3MiH 10 mpeamOyJiu. JIuiire oqHa KOHCTUTY -
ITif TPAMO BU3HAUAE, 1110 BHECEHHA 3MiH JI0 mpeamoby-
JI1 KOHCTUTYIIi{ 3a0oporeHo. Crarrsa 7B KoHCTUTYITIT
Baurmagern, mo mae HasBy «OCHOBHI IIOJOMEHHS
Koucrurymii, 1mo He miaiararoTs IoIpaBKaM»,, TOBO-
puth: «HesBaxkaiouu Ha Te, IO 3aKPiIlJIeHO y cTart-
ti 142 Koucruryuii [mpouenypa BHeceHHA 3MiH 0
Koncrurymii], mpeam0OyJa. ... Ta MOJOKEHHA CTATeH,
IIT0 CTOCYIOTHCA 0a30Boi cTpykTypu KomcTuryiii. ...
He MOoKe OyTH 3MiHEHO ILIIXOM BHECEHHS, MOAUi-
Kamii, saminm, ckacyBaHHSI a00 OyAb-AKUM iHIITAM
crocobom» . Ile moI0MKeHHS IPAMO BKas3ye Ha HEKOH-
CTUTYIIIMHICTh 3MiH A0 KOHCTHUTYIii, AKi Moram 0
aminuTu mpeamOyay [6, c. 99].

Hedaxki inmmi KoHCTUTYINI], HABMAKM, MiCTATH IIO-
JIOKEHHS IIP0 BHeCeHHS 3MiH 10 mpeambynu (I'aboH,
Makenonis). 3araaoM, 3HA€ThCA, IO MpeaMOyaIn
MOXKYTb OyTH HOJAHI 0 KOHCTUTYIi Ta BUIyUeHL
3 Hei, AK i mpPoHYyMepOBaHi IOJOMKEHHS OCHOBHOTO
rekcTy. Mo:kauBa sMina TekcTy mpeamOyau. OgHak
y BaXKJIMWBUX AacleKTax npeamOysaa BigpisHAeThCA
BiJi IPOHYMEPOBAaHUX IIOJIOKEHb KOHCTHUTYIIil, IIIO
poOuTL IONpaBKM MeHIN iMoBipHuMHU. IIpeamoby.a
ImepeayciM IUINeThCS IJIA HOBOI KOHCTHTYIIII, SKa
CBOEI0 UEPTOI0 3a3BMYA ANANTYETHCA HO IIE€PEIOM-
HOT'0 MOMEHTY B icTopii nep:xasu. [Ipeambyia xapax-
tepy “Clean break” («moBHMIT po3puB» 200 «UMCTHIA
apKyIl») BiIKWAAE MOIEePeNHi KOHCTUTYIiHHUM
pPeKuM i BUIIPABAOBYe HOBUU, TOAI AK mpeamOyJa
“de novo” MOBHICTIO 30CEPEIIKYETHCA HA HOBOMY II0-
yarKy. KomcTuTyIiiini MOMeHTH, IKIM TaKi mpeaMoy-
JI JaI0Th BUPAKEHHS, € OJHOPA30BUMMU : BOHU TPATLI-
I0ThCSA JIMIIIe OAUH pas. TaKuM YMHOM, BHECEHHA 3MiH
[0 IpeaMOyJIx 1T03a TAKUM KOHCTUTYIIIHHUM MOMEH-
TOM € TPOXY TUBHUM. TVM He MEHIII, TaKi 3MiHU Bij-
oyBatorsca [6, c. 100].

Posringnemo pekinbka NpuUKJIamiB 3MiHU IIpe-
ambymu. Y 1976 poui go Ilpeam0Oynam KoHCTHU-
rymii Iapii Oysmo BHeceHO 3MiHM (JIMINe OXWH pas
0 Isoro uacy) 42-M 3aKOHOM IIPO BHECEHHS 3MiH
no Koucrurynii. Ho IIpeamOyau 6ynu momaHi HOBi

XapaKTepUCTUKYN Jep:kaBu (colriamicTuuHa, CBIT-
CcbKa) Ta 3rajka mnpo exicTs Harii. CmouaTky
Bepxosuuit Cyn y cupasi Cotosy Bepybapi (1960,
“Berubari Union case”) moctanosus, 1o [Ipeambyia
He € yactuHoo Koncrurymii. OgHak BiH BM3HAB, 1[0
IIpeambysia MO:Ke BUKOPHCTOBYBATHUCS SAK KePiBHUH
IPUHIINI, AKII0 TepMiH y Oyab-akiit crarTi KoH-
CTUTYIIIl € HeomgHO3HAUHUM ab0 Mae Oinbllle OZHOTO
snauennsa. ¥ cmpasi KecaBamaux Bxapri (1973 p.,
“Kesavanand Bharti case”) Bepxosuuii Cyx ckacysas
CBOE TIOIIEPeHE pilleHHA i Bu3HAB, 110 IIpeamby.ia €
yactuHoo KoHerurymii i Mmoxxe OyTu 3MiHeHa Bifgmo-
BimHO Mo crarti 368 Koncrurymii. 3HOBY K Taku, y
cupasi “LIC of India” Bepxosuuit Cyn BusHaB, IO
IIpeambyina € wacturoo Konctutyrii [11].

Hocutb «baraTocTpa:kIaJbHOIO»  BUABUIACS
B npomy miaHi Korcruryiia Ascrparnii. B camomy
TeKCTi KOoHCTUTYIil Hemae mpeamOysu. IIpeamOy-
Ja € Jjuine B 3aKOHI PO KOHCTUTYITiI0 ABcTpasii
1900 p. ITepiognuHO BUHUKAIOTH IPOMO3ULii 111010
BKJIOUEHHS MpeaMOyIX B TEKCT KOHCTUTYIII, IpoTe
iCHY€ JKOpPCTOKe MPOTUCTOSHHS, 3a3BUYall Ha OCHOBL
3MicTy mpeaMOyJu, a TaKOX MOMKJIUBUX IOPUIUY-
HUX HACJiAKiB ii TeKCTYy.

Ha cyro cumBosiuHOMY PiBHI BUAATHI Jigepu Ko-
PiHHUX HapomiB 3akjukaau B mpeambymi Koncrury-
il BUBHATY KOpiHHE HACeJeHHA MePIINMU KUTed-
mu Ascrpauii [12, ¢. 193]. IIpomosutia mpo Te, 1m0
KOHCTUTYIIif MOBUHHA OTPUMATH HOBY IIpeaMOyJIy Ha
pedepeHIyMi KilbKa pasiB, 3’ABIdIacCA 3a OCTAaHHL
IBa TECATIJIITTS i migmaBagacsa KPUTHIL 3 TeXHiUHOT
TOUKHY 30py 00uaBa pasu [13].

fx sagBmaB PecnyOmikaHCbKUE KOHCYJIbTATUB-
Hui komirer y 1993 poui, BapianTu nmpeaM0OyIu Taki:
1) Bumanutu mpeaMOyay; 2) 3aJIuIIUTH IpeamMOyIy
AK €; 3) 3aJIUIINUTH 110 TpeaMOyJIy TaKoi0, K0 BOHA
€, ajie IofaTu HOBYy mpeamOyay mo camoi KomcTuTy-
1ii; i 4) omoBuTH; mpeam6byay. IIpomec sminu mpeam-
OyaM TAaKOXK YCKIAJHEHWH Pi3HUMHU OPUIUUYHIMU
rTexHiyHUMU yMoBamu [ 14].

6 mucronaza 1999 pory IpPOIO3UILis IIOLO0 3aIPO-
Ba[KeHHsA mpeamOynu He OyJa ImigTpuMaHa B XOAi
pedepeHIyMy, IPOBEEHOTO OTHOUACHO 3 pedepeH y-
moM 11070 PecmyOmiku. TomocyBamus «Tak» (Ha Ko-
PHUCTb BKJIOUEHHSA MpeamMOyJIn) He T0CIrI0 OiIbIocTi
B JKomHOMY 3 Inectu ImTaTiB. Korncrurymia ABcrpaiii
BUMArae «IOABiAHOI O1IbIIOCTi» HA pedepeHIyMi 11
3aTBEPI/KEHHSA IOIPABKY 40 KOHCTUTYIIII — OLIBIIiCTh
TOJIOCiB cepef MITaTiB (TOOTO MIOHANMEHIIIE YOTHPHOX
i3 mecTn) Ta 6iBIITICTH TOJIOCIB BCix BUOOPIIiB.

Haromicts ®@pannia HalIe:KUTh 10 KpaiH, B AKUX
ycminrao 6ysia sminena mpeamOysa. B kpaini mosro
TPUBAJIM IINPOKi 1e6aTy Ha eKCIePTHOMY PiBHI III0Z0
PiBHMX TPOMO3MUIlili B YaCTHMHI 3MiHM mpeamMOyJiu.
3BiT Komicii, mogaruit 17 rpyaua 2008 poxy IIpesu-
nerToBi PecyOmiku, mig roloByBaHHAM KOJUIITHBO-
ro mimicrpa Cumona Beitna y 2008 porri, geTaabHO
aHamisye Bci momami mpomoswuiii [156]. IIpeamOy.a
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sminena y 2005 porri sakomom Bix 1 OepesHs, AKMi
CTOCYBaBCS BBEAEHHS B mpeaMOyJy MOCHJIAHHS Ha
Exrosoriuny xapTiio i THM caMUM PO3IMIUPEeHH IIepe-
JIKY I:Kepes «KOHCTUTYIIIHHOT0 0JI0KY» .

Komcrurymifina paga Imocjazacd BIeplle Ha
Exonoriuny xapriio B Pimenni Ne 2005-514 DC Bix
28 kBiTHA 2005 pory (11010 cTBOPeHHA PPaHITY3HKO-
T0 MiKHApOIHOTO pericTpy peecrpaitii cyzen). Kox-
CTUTYIIIfIHA pajla BCTAHOBWUJA, 110 3aKOHO/ABeIlb He
3HEXTYBAaB IIPUHIIUIIOM CTAJIOTO PO3BUTKY, BUKJIaJIe-
HEM y crarTi 6 Exosoriunoi xaprii. ¥ m. 18 pimenna
Koncruryniiinol pagu ®panmii n° 2008-564 DC Big
19 uepBua 2008 p. mozxo 3akony mpo «I'MO» cTBep-
IKYEThCH, 10 «...BCi MpaBa Ta 000B’ A3KM, BU3HAUEH]
Exosoriunooo xapri€io, MaTh KOHCTUTYIifIHE 3HA-
yeHHsA; BOHU HaB’A3YIOTH cebe opraHaM Iep:KaBHOI
BJIQIY Ta aAMiHiCTPATUBHUM OPraHaM Y BiITIOBiTHIX
rangyssax cBoei kommeteHIrii» . Ilomo:xenna Exooriy-
HOI XapTii 9K KOHCTHUTYIiliHOTO A:Kepesa Oyam 3a-
crocoBani Koncruryiiitnoto pamoro ®panirii Takox
y pimennax Bix 29 rpyzua 2009 p. Ne 2009-599 DC
in’2011-116 QPC Bix 8 kBiTHa 2011 p.

ITi cymoBi miATBEpA:KeHHA CBigUaTh IIPO Te, IO
Oyzab-siKe JOMOBHEHHS J0 IpeaMOyJu CYIPOBOIKY-
€ThCA NMPAKTUYHUMK HACJIIIKAMM i JoJae€ Ime omHe
IUCHMOBE JKEPes0 KOHCTUTYIIAHNX HOPM IIOPS[ 3
inmumu [7, c. 15].

JlaTBis — mIe ogHa KpaiHa, B AKi#l Oyna sMimeHa
mpeam6byJia 1o KOHCTUTYINII. Bapro naragaru ii icro-
piro. 4 TpaBus 1990 pory Bepxosua Paga JlaTsiii-
csk0i PCP mporosiocuna BifHOBIEHHS HE3aJIEKHOCTL
Jlarsiiicekoi PecnyOsikuy i BigHOBIEHHA Ail KOHCTH-
tymii 1922 pory (II0BHiCTIO KOHCTUTYIIiA BiTHOBIeHA
6 sumasa 1993 pory). Bogrouac Koucruryiia JlaTsii
1922 pory mama gy:xe KOpoTKy mpeamOynay. Hosa
mpeam0ysia Oy.ia Joxana o KoHcTUTyIi B 2014 porri.
3akow mpo 1e Big 19 uepua 2014 p. HabyB UMHHOCTL
22 munusa 2014 p.

Brarucsa o sminu mpeam6yiu OCHOBHOTO 3aKOHY
y 3B’A3KY 3 06 eguanuam y 1990 porri 6ysna smyieHa
rakox Peneparnsua Pecnydaika Himeuunna.,

IMomo Vrpaium, To 3axomom Ne 2680-VIII Bix
07.02.2019 p. absam m’aTtuii mpeamOyau 6yB I0-
TIOBHEHUH CJIOBAMU <«ITiATBEPKYIOUN €BPOIEUCHKY
iTeHTHYHICTb YKPaiHChKOT0 HAPOY i HEBBOPOTHICTH
€BPOIIEHCHKOTO Ta €BPOATJIAHTUYHOTO Kypcy YKpai-
HI» . 3 TOUKH 30py npotenypu posain XIII camoi Kox-
CTUTYIiI B IJIaHI BHECEHHS 3MiH FOBOPUTH B IILJIOMY
mpo «KoHcrurymito YKpainu», He BHOKDPEMJIIOIOUN
AKOCH TpeaMoyIy, TOMY (PopMaIbHO 00MeKeHb I0f0
ii sminu He Oys0. KCY y BucHOBKY Bijg 22 mucromaza
2018 pory Ne 3-B/2018 :KomHUX 3acTEPEKEHD I0JI0
3MiHN mpeaMOyiu He BHCJIOBHB. BomHouac mesxi
CYIAi B CBOIX OKpeMHX AYMKAX HATOJIOIIYBAaJIH Ha
ToMY, 110 mpeambysa Korcrurynii Yrpainu me moske
Oytu smimena (cymmi M. T'yabrain, O. Kacwminin),
00’€KTUBHO HEMOKJIWBO 3MIiHMTH iCHYyIOUi Ha TOM

3aIIPOIIOHOBAHI 3aKOHOIPOEKTOM 3MiHM IO IIpeaM-
oynu Komcruryirii YKpainu ogHO3HAYHO CTOCYIOTD-
cs 3acaj 30BHIITHLOIOJITUYHOL AisJBHOCTi, a TOMY
BOHU MaJu 6 BHOCUTHCA [0 ii cTaTTi 18, y AKiii BoHN
3HAMIIIN 0 CBOE 3aKPillJIeHHA Y BiATOBifHOMY (hopMy-
moBauHi (cynaa M. Menbauk). O. JIUTBUHOB cTBEp-
IPKYBaB, 110 3 OTJIANY Ha OCHOBOIIOJIOKHE 3HAUEHHS
mpeaMOyiu SK iHHicHOI ocHOBU KoHCcTHTyIil YK pai-
HU Ta QYyHIAMEHTY KOHCTUTYIIIHHOTO Jagy B YKpai-
Hi ii smima Mae OyTm cxBajeHa YKpaiHCBKUM
HapoIOM Ha BCEYKPAiHCHKOMY pedepeHayMi, ToOTO
y dopmi 6GesmocepeqHboi, a He MIPEACTABHUIIBKOI
nemokparii. Ha gymry O. Tynumbkoro, 3aKoHOIIPO-
eKTOM 3MiHa [JJs BHECEHHS OO TEKCTy IpeaMOy.Jiu
OcHoBHOTO 3aK0OHY YKpaiHu xoua I He CyIepeuuTh
BUMoOram ioro crareir 157, 158, mpore (axTuuHO
CIIOTBOPHUTD BifobpakeHHd y 1iit mpeam6OyJIi icTopuy-
HOI AilicHOCTi, 3a K01 28 uepBHI 1996 poKy BinbyBa-
soca npuitHATTA OcHOBHOTO 3aKoHY YKpainu. Okpim
TOTO0, CYIAS CTAaBUTDH IMUTAHHA i IPO GOPMATLHY CY-
MePeUHiCTh i3 AKTOM IPOTOJIOIIEHHS HEe3aIe:KHOCTL
Yxpainu, B AKoMy 3rafiyeTbed Jlekaapalid mpo aep-
JKaBHUI cyBepeHiTeT YKpainu (1ozo HaMipy cratu
HEHTPaJIbHOIO IePIKAaBOIo).

TakuM YwHOM, MOKHA 3pOOUTH BWCHOBOK, IO
mpeam0OyJia KO:KHOI KOHCTUTYII (B pasi ii HagBHOCTI)
MOKe BifiirpaBaTi pisHY POJIb Yy IIPaBOBiil cucTeMi
B cuJy cuenu(iky 00pUANYHOI TeXHIKM. 3BUUAIHO,
Ile He BUKJIUAE IIeBHUX HAYKOBO-TEOPETUUHUX y3a-
rajJbHEeHb, IPOTE BCe OJJHO BOHU MAaiOTh BPaXOBYBATH
0c00JIMBOCTI HAIliOHATBHOI KOHCTUTYIII IHO-TIPaBOBOL
TMPaKTUKHU.

3apyOisKHUN OCBiM, X0U i B OMMHUYHUX BUIIAJ-
KaX, 3aTaJoM JeMOHCTPY€E MPUHINIIOBY MOMKJIUBICTE
BHECEHHS 3MiHH [0 IpeaMOyJu KOHCTUTYyIii. IHmma
CIIpaBa, II0 KOKEeH TaKui BUMAL0K OVB VHIKaIbHIM
i sMiHM mpeamMOyJau Maju JOCUTH 3HAUyIle OOIPYH-
TyBaHHA 4eped icropuuni mpuuwnu (OPH, JlaTsis)
ab0 BOHCYBAJMCS y BiKe ICHYIOUI JOKTpHHAILHL
koHCTPYKIii (Ppanmig). Ilpu mpomy, HampuKIam,
ABcrpaitis, o cux mip He Mo)Ke BUPIIIUTH mpoOJIe-
My mIpeaMOyJu cBoel KOHCTHTYIii. 3BUUaiiHO, BHO-
cAYM 3MiHM [0 MpeaMOyau, MU THM CAMUM IIPAMO
Y1 OTIOCEPETKOBAHO OUiKYEMO IIEBHUX HOPMATHBHUX
HacJaifkiB Takux 3miH. [[o peui, came Ieit TUCKypC
11010 HOPMATUBHUX HACIIKIB i CTPUMY€E TOBTHI Yac
ABcrpaiiio BiJi OHOBI€HHS (CTBOPEHHS) IpeamMOyJIu
KoHCTUTYIiI. B YKpaiHi )X BHeceHHS 3MiH mpeamOy-
au Komcruryiii Bigdymroca BiZHOCHO JIerKo, xo0ua,
3BUUaitHo, He Bci cynai KCY, mapiaamentapi i opuctu
miaTpuMany mio igzero. Ilpu mpomy 10 cux mip mUTaH-
Hs HOPMATHBHOTO 3HAUEHHS ImpeaMOyau Tak HOCTe-
MEHHO i He 3’sICOBaHO.
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Anoranig

Bepuenko I'. B. Ilpeamby;a KOHCTHTYLII: IopuInYHA
NMPHUPOJA Ta MPAKTUKA BHeCeHH 3MiH. — CrarTa.

VY crarTi 3’sCOBAHO IOPUAMYHY IPUPOLY MpeamOy.iu
KOHCTHUTYIII] Ta MPaKTUKY BHECEHH: N0 Hei 3MiH. 3pobite-
HO BHMCHOBOK IIPO Te, IT[0 IpeaMOyJa KOXKHOI KOHCTHTYIIiI
(B pasi i HaABHOCT) MOXKe BifirpaBaTu pi3Hy POJIb B IPABO-
Bilf cucTeMi B cuity crienu(iky 0PUANYHOI TeXHIKU. 3BU-
YyaiiHO, II¢ He BUKJIOUAE IIEBHUX HAYKOBO-TEOPETUUHUX
ysarajbHeHb, IIPOTe BCE OFHO BOHU MAIOTh BPAaXOBYBaTU
crenu@piky HaIiOHAJBbHOI KOHCTUTYIIHO-TIPABOBOI IIPaK-
TUKH. 3apyOiKHUI TOCBiM, X0U i B OIMHNYHNX BUIAJKAX,
3arajioM AEeMOHCTPYE IPUHIIUIIOBY MOXKJIMBICTH BHECEHHSA
3MiHU M0 TpeaMOyJaM KOHCTHTYIi. IHIIA cmpasa, 110 KO-
JKeH TaKWi BUIAZOK OyB YHIKaJIbHUM i 3MiHM IpeamOy./iu

MaJU JOCUTb 3HAUYIIEe OOIDYHTYBaHHA a00 BIMCYBAJIHUCS
y BiKe icHYI0Ui JOKTpUHAIbHI KOHCTPYKIil. Tak, y @paniii
npeambysna sminena y 2005 pori 3axomom Bixm 1 Gepes-
HfA, AKUN CTOCYBAaBCA BBeIEHHA B IpeaMOyJy MOCUJIAHHS
Ha Exomoriuny xaprito, i TumM caMum 6yJ10 pOSIITHPEHO Tepe-
JIK IpKepes «KOHCTUTYIIAHOrO 0JIOKY». YCILIITHIM € J0C-
Bifl BHeceHHS 3MiH 10 mpeamOyau KoHCTUTymii B IHAii,
Jlarsii, ®PH. IIpu misoMy, HATPUKIag, ABCTpais, 10 CUX
mip He MOKe BUPIMUTH mpobJeMy IpeamOyJu CBOI KOH-
cTuTymil. 3BUYaiiHO, BHOCAYM 3MiHM OO0 TpeamOyJud, Mu
THM CAMUM TIPAMO YU OIIOCEPEIKOBAHO OUiKYEMO IEeBHUX
HOPMATHBHUX HACTiAKiB Takmx 3miH. [{o peui, came meit
IUCKYPC I0ZI0 HOPMATUBHUX HACHIAKIB i CTPpUMYe JOBruii
yac ABCTpasiio Bifi OHOBJIEHHA (CTBOPEHHS) IpPeaMOyJIu
KoHCcTUTYIi. B YKpaini K, 32 BUHATKOM OKPEMUX TYMOK
cyaniB Koucrurymniiinoro Cyny Ykpainu, sMinu mpeamoy-
au KoreTurynii SKOroch 0COOJMBOTO CIPOTHUBY He 3yCTpi-
. 3akoroM Ne 2680-VIII Bix 07.02.2019 p. absaig n’aruii
npeamMOysnu OyB JOIOBHEHHWI CJIOBAMH «IIiATBEPIKYIOUU
€BPOTIENCHKY 1IeHTUUYHICTh YKPaiHCHhKOT0 HApOAY i HE3BO-
POTHICTH €BPOIEHCHKOI0 Ta €BPOATIAHTHYHOTO KYpCy
Yxpainu». BogHouac muTaHHA HOPMATHBHOTO 3HAUEHHS
mpeaMOyJIu TaK JOCTEMEHHO i He 3’ scOBaHO.

Kanwouosi cao08a:; mpeamOy.ia, KOHCTHUTYIIif,
KOHCTUTYIiHHUN KOHTPOJb, JOKTPHHA KOHCTUTYIIHHOTO
6JI0KY, HOpPMATHUBHICTb.

Summary

Berchenko H. V. Preamble to the constitution: the
legal nature and practice of change. — Article.

The article clarifies the legal nature of the preamble
of the constitution and the practice of amending it. It
is concluded that the preamble of each constitution (if
any) may play a different role in the legal system due to
the specifics of legal techniques. Of course, this does not
exclude certain scientific and theoretical generalizations,
but still they must take into account the specifics of national
constitutional and legal practice. Foreign experience,
although in isolated cases, in general, demonstrates the
fundamental possibility of amending the preamble of
the constitution. Another thing is that each such case
was unique and the changes to the preamble had a very
significant justification or fit into existing doctrinal cons-
truction. Thus, in France, the preamble was amended in 2005
by a law of March 1, 2005, which included a reference to the
Environmental Charter in the preamble and thus expanded
the list of sources of the "constitutional bloc”. The experience
of amending the preamble of the constitution in India, Latvia
and Germany has been successful. In this case, for example,
Australia still cannot solve the problem of preamble to its
constitution. Of course, by amending the preamble, we
thereby, directly or indirectly, expect certain regulatory
consequences of such changes. By the way, it is this discourse
on regulatory consequences that has long deterred Australia
from updating (creating) the preamble of the constitution.
In Ukraine, with the exception of some opinions of judges
of the Constitutional Court of Ukraine, changes to the
preamble of the Constitution did not meet with any particular
resistance. By Law Ne 2680-VIII of February 7, 2019, the fifth
paragraph of the preamble was supplemented with the words
“confirming the European identity of the Ukrainian people
and the irreversibility of the European and Euro-Atlantic
course of Ukraine”. At the same time, the normative meaning
of the preamble has not yet been clarified.

Key words: preamble, constitution, constitutional
control, doctrine of the constitutional bloc, normativity.
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CTOJIMYHE CAMOBPATYBAHHA Y CIIOJIYYEHOMY KOPOJIIBCTBI
BEJUKOBPUTAHII I IIIBHIYHOI IPTAHII

MicueBe caMOBpAIYBaHHA HAa Cy4aCHOMY eTalri
POBBUTKY JIep:KaBHOCTiI B YKpaiHi akTuBHO pedop-
MyeTbcsa. He € BUKJIIOUEHHAM i MicbKe caMOBPSAIY-
BaHHA. OCOO/NIMBY yBary TeOPeTHUKiB Ta MIPaKTHKiB
TPaAUIiHO MTPUBEPTAE CAMOBPAIYBAHHA B CTOJIU-
i, i Mg cuTyalisa He € THIIOBOIO JIMIIE AJIS HaIlio-
HaJbHOI HAYKM KOHCTHUTYIiliHOTO mpaBa. Amxe,
SK IIPaBMJIO, CAMOBPSAAYBAHHS B CTOIUIL OiIBII UK
MEHIII iCTOTHO Biipi3HAETbCA Bil CAaMOBPALYBAHHA
B iHIIMX MicTax KpaiHm.

Y 3B’3Ky 3 I[IM Ba:KJIMBUM IPAKTUUHUM 3aBIaH-
HIM € TOfaJbIlle BIOCKOHAJIEHHS CTOJUYHOTO CaMO-
BpAAYBAaHHSA B YKpaiHi, a BaKJIUBUM TEOPETUUHUM
3aBIAHHAM — HaJIe:KHEe JOKTPUHAJNbHE 3a0e3meueHHs
IIBOTO IIPOIIECY, B TOMY YMCJIi IIIJISXOM BUBUEHHS Bijl-
MOBiZIHOTO 3apy0isKHOTO MOCBiLYy Ta (OPMYJIIOBAHHS
BHCHOBKIB i TpOIT03uIIii i3 3amo3nueHHs IiKaBUX IIiji-
XO/IiB 10 OpraHisaIlii CTOJMYHOTO CAMOBPSAYBAHHS.

CraH J0CTiKeHOCTi CTOJMYHOTO CAMOBPATYBAHHS
B YKpaiHCBKill IOpUAWYHIN JiTepaTypi ciij BUsHATH
3af0BiIbHNM. € MOHOrpadiuHi JOCHIIKEHHSA 3 I[HOTO
OUTAHH, € CTATTi MPOBiAHMX (PaxiBI[iB 3 MYHIIIAIIAIb-
HOTO IIpaBa, IPHCBAYEHI CAMOBDPAAYBAHHIO B MicTi
Kuis (O. Baranosa, B. ®engopenka, I. MarsoscsKo-
ro, immux). Ilogo mociimkeHOCTI camMoOyIpaBIiHHA
B JIOH[IOH], TO BUKJIIOUEHHS CTAHOBJIATE JIUIIIE OKPEeMi
nHanparoBanaa B. Hecreposuua, H. Mimunoi [1-6].

MeToto cTaTTi € OTJIAL CTOJTUYHOI'O CAMOBPSATYBaH-
H4 B JIoHI0HI, a TaK0K (DOPMYII0BaHHS BUCHOBKIB Ta
IIPOTIOBUITi# HA MiCTaBi MPOBEAEHOTO NOCTiIKeHHA.

Sk y:xe Oymo sragano Buire, Jloumon (Bemukuit
Jlounon, Greater London) BBa:Ka€ThCA OKPEMUM PeTi-
onoM. Ile exunnii perion AHril, AKuil Mae cBiit iHaM-
BiyaJpHMI 8IMiHiCTPATUBHO-TEPUTOPIATBLHIH O,

Memkanumni Jlongona o6upaioTh CBOTO Mepa —
0IHO00CO0OBUII TIPEICTABHUIIBKWUE OpraH (mocamoBy
oco0y), a Takox Acambiero JlongoHa — KoJjeriab-
HI# mpefcTaBHALLKNE opraH. Ciix sBepHyTH yBary
Ha HasBy — «Acam0ies», a He «pajga». B opuanuniii
JiTepaTypi YacTO BUCJIOBJIOETHCA TYMKA, IO TaKa
Has3Ba CIIOPiJHIOE Ilell IpeACTABHUILKUN OpPraH He
3 OpraHaM¥ MYHIIIMIIAJBHOTO YIIPABIiHH, a 3 ITapJia-
MeHTaMu icTopuuHuX yactul Croosmyuernoro Koposris-
ctBa — Acambueeio Yenbcy, Acambieeto IliBriunoi Ip-
nanpii. Takamapasesb € BaroMmoro, i HaBpAI Y1 MOKHA
TOBOPUTH IIPO BUIAAKOBUIH 30ir HasB. A ToMy mopeu-
HO 3aIIPOIIOHYBaTHU, aHAJNI3YIOUN MiCbKe CaAMOBPALY-
BaHHsd, He aHAJTi3yBaTH MiclleBe CaMOBDPSATYBAHHSA

© B. P. Hecrop, 2020

B CTOJIUIAX AK YKpaiuu, Tak i Cmoayuenoro Kopo-
giscrBa. Ille ogHUM apryMeHTOM Ha KOPHUCTH I[HOTO
€ Te, 1IT0 B aHAJI30BaHUX KpaiHax MiclieBe caMOBP-
IYBaHHSA B CTOJUIIAX PETJIAMEHTYETHCS OKPEMUMU
HOPMATHUBHO-IPABOBUMU aKTaMu — B YKpaini 1me 3a-
KoH YKpaiuu Big 15 ciunsa 1999 poxy «IIpo cromu-
o YKpainu — micro-repoit Kuis», y Cmomyuenomy
KopoxiBeTBi — AKT mpo opramud MYyHiIIMIIAJIHHOTO
yupasrinuaa Benrukoro Jlongora 1999 poxy (Greater
London Authority Act 1999).

Benukuii Jlougon y mimomy (4K ofuH i3 AeB’ATH
perioniB AHrIii) Mae Taki opraHm MicIeBOro camo-
BpagyBaHHA: Acambies JlomgoHa (mpeacTaBHUILL-
KU KOJIeTiaJbHUE OpraH, 10 CKJIAJAaEThCA 3 25-TH
yJIeHiB) Ta Mep (00upaeThbes HaceaeHHAM). IIpo HAa3By
«Acam0ies» BiKe HITLIOCS BUIIE, a 3apas BAPTO HATO-
Jocutu, 110 1o 2000 pory 3amicTs Acambiel GyHKITI-
ouyBasa Paga Jlommony. Kommerenmiiinoo ocobuu-
BicTio, AKa Bigpisuae AcaM0OJeio Big MyHiTUTIaTbHIX
pan (Brarouatoum KouawuirHio Paxy JloHmona), € Te,
1[0 BOHA HE OMIKYETbCA NMUTAHHAMHU OXOPOHU B3J0-
poB’d. BiamosigHi moBHOBasKeHHS 30epiraioThcd 3a
Iep:xaBolio — y JIOHIOHI mie cremiaabHUM, CTOJTNYHII
migposmin HarioHanbpHOI c1y:x01 0XOPOHH 30POB’ S
(National Health Service London). Aranisyoun 1110
cykymHicTh darris, [.0. €:ReBCbKUH pes3oMye, IO
«B yIpaBliHHi cronuneo BenmkoOpuranii cramacs
BeJMKOMAcIITabHa [AelleHTpatisaiida Baagu: Oifb-
IIiCTh OCHOBHUX IIOBHOBAKEHb OYyJIM IepegaHi BIep-
IIle 3aCHOBAHOMY MeDPY JIOHZOHCHKOT'O METaIoJicy»
[7, c. 21]. Cnig moroguTHCA 3 UM BUCHOBKOM.

Y KoxHil i3 33-X agMiHiCTPATUBHO-TEPUTOPiATb-
HUX opwHuUIL crosulli Croxyuenoro KoposiserBa —
y Citi JlonmoH Ta y 32-X JOHAOHCHKHUX Oyprax TaKoxK
()YHKIIIOHYIOTh MYHIIIUTIAJIbHI OPTaHH.

KoxxeH 3 JJOHZOHCHKUX OYpPriB Ma€e cBOIO paxy Ta
Mepa (14 mocazoBa ocoda B IeIKUX Oyprax o0upaeTh-
¢ MYHIIUIANBHOIO pajoio Oypra, a B JeAKUX 0yp-
rax — HaceJeHHAM), a TAKOK BUKOHABUUI OPTaH.

Ciri Jlonmon smilicHIOE MyHiIWTIAIbHE YIIPABIiH-
Ha 3i s0epe:KeHHAM TpafuIliii, A0 UYKUCIa MYHiIHU-
matbHUX opraHiB HajexuTs Kopmopamis Citi Jlom-
IOoH (00MpaeThes MEIIKAHIAMI Ta MPeJCTaBHUKAMU
Oisuecy), Jlopa-mep, aBa mepudu, ['oroBHUN KIEDK,
(bpimenm, cy oJiepMeHiB Ta iHIII IlepeMOHiaIbHi Op-
raHU Ta mocafoBi ocobu. [ocaimKrenHa CTPYKTypU Ta
KOMIIETEHIIil ITMX OPraHiB IpeacTaBIA€e 34e0iabIIoro
icropuuHuUi iHTEpEC.
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IIpukapnamcvruil OPUOUYHUIL BICHUK

H.C. IlepdinbeBa MOTOIKYETHCA 3 THM, IT[0 «0CO-
OauBuit craryc JIOHZOHA BU3HAUAETHLCA IMepesycim
HasgBHicTI0O JlommoHchbkoro Ciri, odiriiino oroJo-
IIIEHOT0 «iCTOPMYHOIO AHOMAJIIE€I0» ITe B PillIeHHAX
Kopouaiseskoi komicii 1837 p. Jlongoucsruii Citi as-
Jsi€ co00I0 YaCTHHY MiChbKOI TepuTopii, mJe HiXTO He
IPOKUBAE, ONHAK pPO3TalloBaHi odicu HAKOIIBIINX
CBiTOBUMX 0aHKIB i iHIINX KOMIIaHil, cAMOBDPSIyBaH-
HS B JAHOMY YTBOPEHHi 3IifICHIOETHCA OCOOJUBUM
opraHom, icayrounM B:ke 6inbire 500 pokis, — Kopio-
pamieto Jlougoncrkoro Citi. Kpim spuuaitnnx GyHK-
¥ JOHZOHCHKUX PAMOHHUX paj, OO0 YKCJA CIeIu-
(piunumx Bugis gigasrOCTi Kopnopamnii JIongoHCEKOTO
Citi BifHOCHTHCS TaKe, II[0 iCTOPHMUYHO CKJAJIOCH,
BUKOHAHHA (DYHKIINl mOcepegHMKA 3 YpPEryJIOBaH-
HA CYIepeuyoK MiK KOMIaHigMHU, PO3TAIIOBAHUMMU
B Citi» [8, c. 5]. HaBpaxg um mMo:kHA mOTOAUTHCA i3
TBEPI/KEHHAM aBTOpPa IIPO Te, IO «JIOHTOHCHKUM
Citi aBas€ 0600 YACTMHY MiChKOI TepuTOpii, A€ Hi-
XTO He poskuBae» . CiTi He Mae MIiTbHOI 3aceIeHOCTi,
aye Ha ctaHoM Ha 1 ciuna 2016 poky TaMm mpoKuBa-
a0 mpubausuo 8 800 ociod, a mpamioBano 317 600 ocib
(3mebinpioro y cepi (imaHcOBUX, OPUANYHUX,
cTpaxoBux mocayr) [9].

ITiraBuM € TOi (haKT, 110 KOPiHHA MYHIIIUIIAJb-
moro ympasainua Citi JIougon Ta rapanTii iforo He-
3aJIE}KHOCTI 3aKJIaJeHo B IIOCTid mompasii no Bemu-
roi Xaptii BompHOCTEH 1215 pory (Magna Carta).
3po3ymino, 110 HaABHI i GiJIbII CyYyacHi JOKYMEHTH
040 MyHinumanasHOTo ympasiinaa Citi, zHampu-
KJag, AKT mpo Bubopu MyHinmunaabHux opraris Citi
Jlonzmon 2002 poxy (City of London (Ward Elections )
Act 2002)[10].

Citi moginsaerscsa ua 25 Bapais (Wards of the City
of London), Ko:xeH 3 AKX 001pae OLHOTO OJIAepMe-
Ha Ta Kinbka wieHniB Kopmopaii Citi — y samexxHocTi
Biz KimbKocti BuOopiriB Bix 2 1o 10 wienis, ycnoro 1o
craany Kopnoparii Citi sxoguts 100 wiewnis.

BapTto 3ayBakuTn, 1110 OiJBIIiCTS KpaiH HA cydac-
Hill MOTiTHYHIN KapTi cBiTY poOsaTh BUOip HA KOPUCTh
TOrO0, I1[00 MiCIleBe CAMOBPALYBAHHS B CTOJIUIIL OYJI0 0
imguBigyamisoBanum. Bomo BimpisHseThCA Big Micie-
BOTO CAMOBPAAYBAHHA B iHITMX MicTaX iHKOJIM Iy:Ke
iCTOTHO, iIHKOJIH — JIUIIIE TIOOJUHOKAMY PUCAMHU.

Hanpuknan, y ®PH wmiciieBe camoBpAmyBaHHA
B MmicTi Bepiin opranidoBaHO 3 ypaxyBaHHSIM TOTO,
Bepain € microm — 3emiero (To6To MicToM — cy6’€K-
toM (pemepamii). Inmumu cmoBamu, y (popMyBaHHL
MiIXOMiB M0 opraxisaIlii MicieBoro (KOMyHAJbHOIO)
CaMOBPAAYBAaHHA OyJIO B3ATO OO YBArW CTOJMYHUIM
craryc Bepriny. OpHax MOKHaA CTBePIKYyBaTH, IO
BiiMiHHOCTE# B opranisalii KOMyHaJbHOTO yIIPaB-
ninaa Bepiainy He my:ke Oararo. lificmHo, mim uac
oprauizarnii KOMyHaJIbHOTO YIPaBJIiHHA BOHO OpTa-
HIYHO CIIOJYYAETHCA 3 YIPABIIHHAM cy0’eKTOM defe-
pamii. Oguak y ®PH HasgBwi 1 inmi micta — 3emi, 10
ypcsa SKUX Hajexatb [amOypr, Bpemen, a Tomy Bu-
IaJ0K HOEAHAHHA KOMYHAJIBHOTO CAMOBDPANYBAHHSA

3 VIpaBIiHHAM cy0’eKTa (efepalii He € TOOIMHOKUM
V KOHTEKCTi 11iel KpaiHu.

Kouau fimerbes npo YKpainy, pisHUIT MiK MiChb-
KM CaMOBPAAYBAHHAM Y CTOJUIII Ta B IiHIINX
MicTax € I0BOJi 3HAUHOMW0, ajKe B MicTi KuiB QyHK-
IIiOHYIOTh i OpraHuW [gep:KaBHOI BJAAM 3araJbHOL
KOMIIeTeHIIii, i opramm MicIieBoro caMoOBPAIYBaHHSI
3arajJbHOI KOMIETeHIi].

IlocaigHUKN THUIIYTh, IO «OCHOBHOKI (DYHKITi-
eto micta KueBa K CcTOMUIN € CTBOPEHHS HANEKHUX
yMoB mid miansHOcTi B Micti IlpesmpmenTta Ykpai-
uu, BepxoBuoi Pagu Ykpainu, Kabinery MinicTpis
Yxpainu, IeHTpaJIbHUX OPTaHiB Jep:KaBHOI BiIaju,
oQimiiHNX TPeICTAaBHUIITB iHO3eMHUX JePrKaB 1 MixK-
HapOJHUX OpraHisailiif, ycTaHOB i 3aKJaJiB HayKH,
OCBiTH, 0XOPOHU 3I0POB’d, KYJIbTYPH i CIIOPTY, Mic-
IIeM pO3TAaIlllyBaHHA SAKWX BiATIOBIZHO IO 3aKOHO-
IaBCTBA BU3HAUeHO MicTo KuiB, BupineHHd nmuTanb
IIIOI0 PO3MiIleHH IeHTPAJbHIX OPraHiB, AKi yTBO-
prototees Ilpesupentom Vrpainu, Bepxosnoio Pa-
noio Ykpainu ta Kabinerom MinicTpiB Ykpainu, a ra-
KOXK AUILIOMATHYHUX IIPEJICTABHUIITB, KOHCYJIBCTB
iHOBeMHUX [eP:KaB Ta MPeACTABHUIITB MiXKHAPOTHUX
opramisariit B Ykpaiumi» [11, c. 10]. Ilum BoHU apry-
MEHTYIOTh He0OXiHiCTh HasSBHOCTI B cTOMMII YKpai-
HI 0¢00,TMBOTO (CIIeIiaIbHOT0) CTATYCY, KOJU HIeTh-
¢ PO MicbKe caMOBPALYBAHHS.

CremianpHuU#l craTyc, SKHi Mae B YKpaiHi CTO-
JWIEg, He CBIIUUTH TPO BifCYTHICTL ImpobJIEM
y micbkomy camoBpanyBauui Kuepa. Tak, Ha mymMKy
A.T. Hazapka, «ocHOBHOI0 mpobsiemoro mict Kuesa ta
CeBacTomosiag SK MiCT 3i chemiaJbHUM cTaTycom <...>
€ PO3IIOJIiJ TOBHOBAXKEHDb MiK OpraHaMu MiCBKOTO ca-
MOBPSIIYBAHHS Ta OpPraHAMM Jep:KaBHOI BUKOHABYOL
BJIAU, aJJKe B IIUX aAMIiHICTPATHBHO-TEPUTOPiaTbHIX
OIVHUIIAX TIOEIHAHO 6araTo CKJIAHUKIB i He YiTKO pos-
MeKOBaHO c(pepy KOMIIETEHITiI Ta BiATIOBiZAJIBLHOCTI»
[12, c. 12]. Corig moropuTHCs 3 BUCHOBKOM yueHOro. Tum
OibIrre, 170 BiH MEPEKOHIKMBO apIyMEHTY€E H0r0, BKa3y-
104, 110 «MicieBe camoBpsaayBauusa B Kuesi Ta CeBac-
TOIIOJI He BiJTIOBila€ 3araIbHUM BUMOT'aM, III0 BJIACTH-
Bi 1tboMy iHcTUTYTY. TepuTopiaabHi rpoMagy MUX MiCT
He MaloTh MiHiMaJIbHO BCTAHOBJIEHUX IIPAB ITIOJ0 Opra-
HisaImiHoI Ta MaTepiaabHO-(hiHAHCOBOI CAaMOCTIIHOCTI
Ha piBHI 3 iHmMuMUM MictamMmu YKpaiHu; miciieBa paja
mo30aBIeHa MOXKJIMBOCTI CTBOPIOBATH BJIACHI BUKO-
HABYi OpraHu, BCTAHOBIIOBATH CHCTEMY Ta CTPYKTYDPY
BUKOHABUMX OPTaHiB, 3aTBEP/KYBATHU MOJOMKEHHS ITPO
Bimminu, yrmpaBIiHHS Ta iHII CTPYKTYPHI migposmiimg;
TIOPYIIIYETHCA BCA CUCTEMA B3AEMOI1 TPeiCTaBHUIIBKO-
T'0 Ta BUKOHABYOT'O OPraHiB MiCIIEBOTO CAMOBPSAMIYBaH-
HA IIUIAXO0M 1030aBJIeHHA IiIKOHTPOJILHOCTI, ITia3BiT-
HOCTI Ta BiJIOBiZaJBHOCTI APYTOTO IIEPIIIOMY; OPTaH,
III0 Ma€ 3MiMCHIOBATH BUKOHABUI (DYHKITil, CTABUTHCA
B piBHe, a TO ¥ BUIIE CTAHOBUIIIE HAJ IIPEICTABHUITLKIIM
opranom» [13, c. 130]. Caix migkpecauTn, 110 1A LyM-
Ka He € HOBOIO B IOPUAWYHIN JiTeparypi, Ta OiIbIIicTh
JOCJIi THIKiB MOTOKYIOTHCSA 3 HEIO.
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Hampukaazx, xapakTepHI pHUCH CIeIiaJbHOTO
crarycy micra Kuesa, 3 rouku 30py 10. CKonHeHKa,
«cymepevaTh KOHINIii momijy Baagu, 3aKJame-
Hi#t y KoHcTurynii Yrpainu, a TaKkoXK MPUHIIAIAM
mo0yI0BY BiTHOCHMH MiXK OpraHaMu MicIIeBOTO ca-
MOBPAAYBAaHHA Ta MiCIIEBUMHU IeP:KABHUMM aMi-
HicTpaliamu, BusHaueHuMu B OcHOBHOMY 3aKOHIL
Yxrpainu, 3akoni «IIpo miciieBe camMoBpsaIyBaHHS
B Ykpaimi» ta 3aroni «IIpo wmiciesi nep:kapui
agminicTpamiis [14, c. 20].

ITpomoB:xkytoun aprymeHTaiiio copmyJaIb0BaHOI
HaMMU Te3M He aHaJTi3yBaTH 0COO0JMBOCTI MiChKOIO ca-
MOYIIPABJIiHHSA B CTONUIAX YKpainu ta CroayueHoro
KopoumiscTBa, caig qogatu Take.

3apas B YKpaiHi Biz0yBaeThCcs MyHiIUIAIbLHA pe-
(opma, AKa CTOCYETHCA KOKHOI TEPUTOPIaJbHOI I'PO-
Majd, B TOMY YHUCJi ¥ TEPUTOPiaJbHUX T'POMAJ MiCT.
Bogmouac BebMu He0araTo yBaru caMe MiCBKOMY ca-
MOBPAIYBaHHIO IPUAIIAETHCA B YKPaiHChKil HAYKOBii
gireparypi. IIoKku 1110 OKpeMoi yBaru 3aciyroByBaJIU
3nedinbiroro Kuis Ta CeBacTominb SK MicTa, 1110 MAlOTh
ocobsmBuii craryc. 1o # 1o iHMIX YKpaiHCHKUX MiCT,
TO HE3BAKAIOUM HA HASIBHICTH Y KOXKHOTO 3 HUX CBOIX
KYJbTYPHUX, ICTOPUYHUX, iHITUX XapaKTePHUX PHC,
Ipo0JIeM TOII0, BOHU BKPail PiAKO IPHUBEPTAIOTH yBary
(haxiBI[iB 3 KOHCTUTYIIIAHOTO ITpaBa. 3 i€l TOUKH 30py
BAYKJIMBUM MPAKTUYHUM 3aBIAHHAM € IOJAJIbIIe BIIO-
CKOHAJIEHHS MiChKOTO CAMOBDPAIYBAHHSA, & BAXKJIMBUM
HAYKOBMM 3aBJAHHAM — TeOpeTHUYHe 3a0e3leueHHs
1mboro mpoitecy. Came ToMy JOILILHEM OyJI0 O 30cepe-
JIUTH yBary Ha MicTax, AKi He Mar0Th 0COOJIMBOTO CTATY-
Cy, V T.4. K He € CTOJIMYHUME MiCTaMu.

IlTle omHMM apryMeHTOM Ha KOPHUCTH TOTO, IOO
He ITPOBOJUTH MOPiBHAHHA CAaMOYIPABJIiHHA B MiCTi
Kuis ra B micti Jlomzmox, € Te, 110 B 060X CTOIUIIAX
BOHO € pBosaHKOBUM (y KueBi — MichbKuit piBeHb Ta
piBeHs paiioHiB y micTi, B JIongoni — Berukuit JloH-
JIOH Ta H0oro 4yacTWHM!), OTHAK AKIIO BCi agMimicTpa-
TUBHO-TEPUTOPiaIbHI OJUHUI HMMKUOTO piBHA B Ku-
€Bi € OJJHAKOBMMU 3a HAB3BOIO Ta CTaTycoM (paiioHu
y micri), To B Jlongoni — Hi. Benukuit JIongoH momi-
JIS€ThCA HA 32 TOHAOHCHLKUX 00poy (borough), pasom
3 axkumu icuye i Ciri (City of London Corporation).
IlopiBHAHHA Oyae yTPyAHEHO HeoOXimHiCTIO Bpaxo-
ByBaTu #oro ocobsuBocti B Citi.

Bucuosku. Baprto Bigmituru, mo Citi € Haii-
Oinmpmr craporo uactuHOl JIoHZOHY Ta moci 36epi-
rae 3HAUHY YaCTUHY IIPUBiIeiB, AKi Aad iHImuX citi
OyJau cKkacoBaHi pasoM 3i CKaCyBaHHAM IXHiX xapTii
y XIX cToiTTi.

Ilo Toro :x 3aBOAKY 30epeKeHHIO TPAAUIIIN  MiCh-
KoMy camoBpaxyBauHi Jlongony na Tepuropii Citi
nie 6araTo IOPUIMYHO 3HAUYINUX Ta I€PEeMOHiaJb-
HUX 3BMYAiB. BapTo BigMiTuTH, 110 10 IIMX 3BUYAIB
CTABJIATHCA 3 IIOBATOIO He TiIbKU CYy0 €KTH MiChKO-
r0 CaMOBDAAYBAaHHSA, PETEIbHO MiATPUMYIOUU iXHE
icHyBaHHA, ane i MoHapx Croayuenoro Kopoaisersa.
IlepcnexTrBu mOAANBINNX JOCIiMKEHb IOJATAIOTh

y BBeJIeHHI B IOKTPUHAILHUY 00iT haKTUUHOI Ta aHAa-
JitTryHOI iH(opMaIii Moo caMoBpAAYBaHHA BapAiB
Ta aHAJi3y MOKJIMBOCTEH 3aII03MUeHHSA BiIIOBiTHOTO
IOCBimy B YKpaimi.
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Mertoro cTaTTi € OrJIAMN CTOJIWYHOTO CAMOBPANYBAHHSA
B JIOH/I0Hi, a TaK0:X (GOPMYIIOBAHHS BUCHOBKIB Ta IIPOIIO-
3UIIiH HA MiCTaBi MPOBEJEHOT0 JOCiI?KeHHA.

Jlounon (Benukuit JIOHZOH) BBAKAETHCA OKPEMUM
perionom. Ile equuumii perion AHrumiii, AKuil Mae CBii iH-
IUBiIyaJbHUN agMiHiCTPATUBHO-TEPUTOPIATbHUN ITOMLN.
CTonnuHe caMOBPSAYBAHHS PETJIAMEHTYETHCA OKPEMUMU
HOPMATUBHO-IIPABOBUMHU AaKTaMHW, OCHOBHUM 3 HKUX
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¢ AKT 1mpo opraEM MYHIIMNAJIBHOTO YIPABIiHHS
Benukoro Jloagona 1999 poxy.

Bemukuit Jlommon y muimomy (AK OZWH 3 [eB’ATH
perioniB AHrJIil) Mae Taki opraHu MicIIeBOTO CAaMOBDSIyBaH-
HA, aK: Acambues JlonmoHa (IpeacTaBHUIBLKMI KOJIETiab-
HUH OpraH, IT0 CKJIaaeThed 3 25 useHiB) Ta Mep (00upaeThes
Haceneruam). Citiz 3BepHYTH yBary Ha HasBy «Acambies»,
aHe «pafia». B opuanyHiii siTepaTypi 4acTO BUCIOBIIOETHC
IYMKa, III0 TaKa Has3Ba CIIOPITHIOE IIell MPeICTaBHUIILK U Op-
raH He 3 OpraHaMy MYHIIIMITAJIbLHOTO YIIPABJIiHHA, a 3 mapJia-
MeHTaMu icTopuunHux yactur Crmoaydenoro KoposierBa —
Acanmbiecio Yenncy, Acambieeto ITiBriumoi Ipmranmii.

Y koxkHi 3 33-X agMiHiCTPaTUBHO-TEPUTOPIATBHUX
opuuuilh croauili Cooayueroro Koposisersa — y Citi JIon-
JIOH Ta y 32-X JOHAOHCHKUX Oyprax — TakoX (YHKI[I0HY-
I0Th MyHiIuna bHi opranu. KokeH 3 TOHIOHCEKUX OyPTiB
Mae CBOIO paay Ta Mepa (Id mocazoBa ocoda B IedKuX Oyp-
rax o0MpaeThCA MYHIIIUIIATILHOO Pagoio 0ypra, a B IeIKuX
Oyprax — HaceJIeHHSM), a TAKOK BUKOHABYMI OpraH.

Citi Jlommon spmificHioe MyHiIWIanbHe YIPABIiHHS
3i 30epeKeHHAM TPAAUIliii, MO UHCIa MYHIIUIAJIbHUX
oprauiB Hasne:xath Kopmopamia Citi Jlougon (o6upaeTbes
MeIKAHIAMI Ta TpeAcTaBHUKaMu Oismecy), Jlopa-mep,
nBa mepudu, ['osoBHUN KIepK, PpiMeHu, Cya 0JePMeHIB
Ta iHIi mepeMoHiaIpHi opranu Ta mocanosi ocodu. [oci-
TPKeHHSA CTPYKTYPH Ta KOMIIETEHIIi1 ITX OpraHiB mpecTaBs-
Js€ 31ebinbiroro icropuunuii intepec. Ciri e mHaibiabII
crapor yacTuHoo JIOHIOHY Ta foci 30epirae 3HaUHY YacTH-
HY IpUBifeiB, AKi A1 iHIIUX ciTi 6y;1u cKacoBaHi pasoM 3i
cracyBaHHAM ixHiX xapTtiit y XIX cromirti. [lo Toro »x 3aB-
IAKY 30epeKeHHI0 TPAJUIliil Y MiChKOMY caMOBPSAyBaHHI
Jlounouny ua teputopii Citi mie 6araTo I0OPUAMYHO 3HAUY-
X Ta [epeMOHiaJbHUX 3BWYAiB. BapTo BigmiTuTH, 1110
[0 IIUX 3BUYAIB CTABJIATHCS 3 [I0BATO0 HE TLIBKY CY0 €KTH
MiCBKOTO CaMOBPAAYBAHHS, PETENIbHO MiATPUMYIOUH IX
icuyBanus, aje it Monapx Cmoosyuenoro Koposiscrea.

Karouosi caosa: Micbke caMOBPSAAyBaHHSA, MicIieBe ca-
MOBPANYBaHHA, MiCTO, MichKa TepUTOpiajbHA TPOMAja,
TepPUTOpiaTIbHA IpoMaja, My0IiuHa BIaja.

Summary

Nestor V. R. Capital self-government in the UK
of Great Britain and Northern Ireland. — Article.

The purpose of the article is to review the capital's
self-government in London, as well as to formulate
conclusions and proposals based on the study.

London (Greater London) is considered a separate
region. This is the only region of England that has
its own, individual administrative-territorial division.
Metropolitan self-government is regulated by separate
legal acts, the main of which is the Greater London
Authority Act 1999.

Greater London as a whole (as one of the nine regions of
England) has the following local governments: the London
Assembly (a representative collegial body of 25 members)
and the mayor (elected by the people). It is necessary to pay
attention to the name “Assembly”, instead of “council”. In
the legal literature, it is often suggested that this name is
related to this representative body not with the municipal
authorities, but with the parliaments of the historical
parts of the United Kingdom — the Assembly of Wales,
the Assembly of Northern Ireland.

In each of the 33 administrative units of the capital
of the United Kingdom - in the City of London and in 32
London boroughs — there are also municipal bodies. Each
of the London boroughs has its own council and mayor
(this official in some burghers is elected by the boroughs
council, and in some boroughs by the population), as well
as an executive body.

The City of London has a tradition of municipal
governance, including the City of London Corporation
(elected by residents and businesses), the Lord Mayor, two
sheriffs, the Chief Clerk, Freemans, the Aldermen Court
and other ceremonial bodies and officials. The study of
the structure and competence of these bodies is mostly of
historical interest. The City is the oldest part of London,
and still retains much of the privileges that for other
networks were abolished along with the abolition of their
charters in the nineteenth century. In addition, thanks to
the preservation of traditions in the city government of
London, there are many legally significant and ceremonial
customs in the City. It should be noted that these customs
are respected not only by the subjects of municipal self-
government, carefully supporting their existence, but
also by the monarch of the United Kingdom.

Key words: city government, local government,
city, city territorial community, territorial community,
public authority.
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70 IUTAHHSA IIOABIHHOTO TPOMATAHCTBA

Y cyuacHOMY cBiTi Maii:Ke BCi JII0aM € rpoMaaHa-
MU IeBHUX KpaiH. 'pomMafsAHCTBO Bifgirpae BarKJIu-
BY POJIb, OCKIJIBKY € eJIEeMEHTOM IIPABOBOTO CTATyCy
ocobu. ¥ crarti 15 3aransmoi [lexmapalrii mpas Jiro-
IUHU 3a3HAUEHO, ITI0 «KOKHA JIIOAUHA Ma€e IIPaBo Ha
T'POMAJAHCTBO, TA HIXTO He MOKe O0yTu 6es3mizcTaBHo
m030aBJIE€HUI CBOTO IPOMAaAHCTBA ab0 IpaBa 3MiHU-
T ¢BOE rpoMagaucTBo» [1]. [Topaz 3 iHcTuTyTOM IpoO-
MaJgHCTBA iCHYe TaKe IMOHATTSI, K OimaTpusm, ado
mOABifiHe rpoMaJAHCTBO. Bimarpuau — e ocodu, axi
BOJHOUAC HAJEMATh IO FPOMALIHCTBA JBOX i OijbIme
Jgep:xas. Y OLIBIIOCTI BUMAAKIB Il CTaH BUHUKAE
B pasi KOJiBi# MO0 3aCTOCYBAHHA B3aKOHIB IIPO
HaOyTTA IPOMaJIAHCTEA.

Ha cyuyacromy erami po3BUTKY YKpaiHa CTUKHY-
JIach 13 TaKUM IVIOOQIBLHUM IUTAHHAM, AK IOABiIHE
rpomagaactBo. Ila mpobiema choromui HabyJaa oco-
OJIMBOI TOCTPOTH: 3 KOMKHUM JHEeM 301/IbIIYEThCA Kilb-
KicTb 0ci0, gKi OTPUMYIOTH I'POMAAIHCTBO iIHOBEMHMX
JIep:KaB, i BperyJIoBaTy Iie BKpan Baskko. Ha Te, 1o
O/BiliHe IPOMAAIHCTBO € IMPO0JIEeMOI0, MOXKYTH BKa-
syBaTu norupioBaui B SMI meodirifini gani, srigHo 3
SKIMM TPOMAJISHCTBO iHINNX Jep:KaB MaioTh Bix 5%
1o 10% ykpaiHIiB, 3HaUHa YaCTHHA AKUX — Y0JOBIKHT
mpu3oBHOTO Biky. Ilpum IbOMY KiJBKiCTH rpoMajisaH
Yrpainu, 1m0 HaOyaIu yropchbKOro IpoMajsgHCTBa, 34
migpaxyHKaMU eKCIepTiB, carae 80—90 tuc., a pymyH-
cbkoro — 10 80 tuc. ocib [2]. Croroani curyaris ckJa-
JAEThCA TAKUM UYMHOM, II[0 JOCUTDH BeINKAa KiIbKiCTh
IpOMafiiH YKpaiHu XOTiiu 6 MaTH rPOMaASHCTBO iH-
ol mep:kasu. Tomy Tema MOABIHHOTO IPOMASHCTBA
moTpebye MorIr0IeHOT0 BUBUEHHS.

TeopeTnyHUM i TPAKTUUHUM NUTAHHAM iHCTUTY-
Ty TPOMAJIHCTBA B YKpaiHi, 30KpeMa ()eHOMEHY ic-
HYBaHHA JeKiJTbKOX I'POMAJSIHCTB, CTATyCy OimaTpu-
IiB, IPHUCBATHIN CBOI Ipalli Taki Bigomi sapybixHi Ta
BiTumMsHAHI BueHi, ax P.B. Bexpiii, V. Bexk, B.B. Jla-
sapes, M. Maguur, 0.A. Mamunoscska, I.J[. Codin-
ceka, M.I. Cypxxuncekuii, F0.M. Toguka, I.A. Tos-
kauosa, I1.®. Yanuii ta inmii.

Merolo jJaHOro JOCTiMKeHHS € 3’sdCyBaHHSA
IPUYMH Ta IEPCHeKTHUB ICHYBAHHS IOABIHOTO

© JI. O. Hikirenko, K. B. Bopozgara, 2020

IPOMaZAHCTBA B YKpaiHi 3 ypaxyBaHHAM JAOCBiLy
3apyOLKHUX KpaiH.

3a 0ImoMOoro IeBHUX CII0c00iB, AKi MOKYTH pis-
HUTHUCSA 3aJIe}KHO BiJ KpaiHu, ocoba Mo:Ke OTpuMa-
TH TOABifiHEe TPOMAAAHCTBO. 3araJbHOIPUNHATUM
cmoco00M € OTPMMAHHS IMOABIHHOIO TPOMagIHCTBA
3a TaKk 3BAaHMM IPUHIIUIIOM KPOBi, AKWHA O3HAUAE,
IIT0 IUTHHA 0y[e MaTH IPOMaJAHCTBO CBOiX OATHKiB.
Benuka KinbKicTb KpaiH TaKOK MPOIOHYIOTH I'POMa-
ISHCTBO 3a IpaBoM I'pyHTY. Hanmpukaaz, SKIno AUTH-
Ha, 0aThKM AKOI € rpomagauamu CIIIA, mapoguizacs
Ha TepuTopii @paHIrii, To BOHA OTPUMAaE IPpoMajaH-
CTBO AK OfHiel, Tak # iHmoi kpainu. Takox orpu-
MaTH MHOKHHHE TPOMAJSHCTBO B JeAKHX KpaiHax
MOKHA IIIAX0M Harypamisamii. [Januit croci6 osHa-
yae: AKII0 0c00a 0TPUMAaJia HOBe I'POMAJIIHCTBO, BOHA
MO:Ke BUOpaTH 4 30€PEerTH CBOE IIePBicHe rPpoMaaH-
CTBO UM HAOYTH IIOABIHHOrO.

Y MiKHAPOTHOMY IPaBi MOHATTA MIOABITHOTO TPO-
MaIIHCTBA PO3TIANAETHCA K OLIBII MIMPOKE IIOHSIT-
TS MHOKMHHOTO TPOMAASHCTBA, a caMe SK OJHOUaCHA
HaJIeXKHICTh 0cO0M [0 TPOMAASHCTBA ABOX a00 OiIbIle
nep:as (cTaTTa 2 €BpomeiicbKoi KOHBEHITII IIPo TPo-
magaacTBo 1997 pokry) [3].

3 TOUKM 30py HAIiOHAJIBLHUX YPAMiB MOABiitHe
I'POMAAAHCTBO € MPOOJEeMOI0, TOMY IO Iie ABHUIIE
MO2K€e CTBOPUTH CUTYAIlil0, B AKil JIIOUHA 3 MOIBil-
HUM TPOMAISHCTBOM OIMHUTLCA MiK JBOMAa KOH-
duikTyounmu croponamu [4, ¢. 199]. Hanpukiaz,
y pasi BiiHM MiK KpaiHamu, TPOMaASHUHOM SKOI €
meBHA 0coba, BOHA TIOBUHHA BUKOHYBATH BiliICbKOBUH
000B’dA30K Iepel KOKHOIO i3 KpaiH, a BiMoBa Bif
BifiCbKO0BOI CIyk01 Oye PO3IiHIOBATHACT K aKT Aep-
JKaBHOI 3pagu. TakoK uepes PisHUITIO0 MiK cHcTeMa-
MM OIOJATKYBAHHS, 1[0 BUKOPUCTOBYIOTHCI B 000X
KpaiHax, Taki rpoMaggHu 3MYIIeHi OYIyTh MIaTUTH
MIOJATKH IJIs 000X YPSIiB.

Aue mogBiiiHe TPOMAJAHCTBO MA€E HE TiMbKY MEBHi
HEraTHUBHi aCIIeKTH, a i HaiJIA€e 0c00y IeBHUMU IIPU-
Bineamu B miaHi 3a6esmedeHHs IpaB i cBoOoI, a came
Jlae ToJaTKOBi rapanTii ix peasisarii Ta saxucTy, oco-
0JINBO y BiHOIIIEHHI: MpaBa Ha CBOOOAM IIepecyBaHHS
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Ha TepuTopii 000X mep:kaB, IPOKMUBAHHA B 000X
Jeps;kaBax, IpaBa Ha MOBepHeHHA a0o emirpariio [5].

IToxBiiine rpoMagsaHCTBO He mependaueno Hi Kox-
no craTti 2 3akony Ykpainu «IIpo rpomamgaHCTBO
Yxpainu» AKIO rpoMagsgHUH YKpainu HaAOYB T'po-
MaJsIHCTBA iHIIOI Aep:xaBu abo JIep:KaBs, TO Y IPaBo-
BUX BifHOCHMHAX 3 YKpaiHOI0 BiH BUBHAETHLCS JIUIIIE
rpoMagsHuHOM YKpaiau [7].

Haremep 6araTo eTHiYHUX YrOpIiB, PYMYHiB, PO-
ciaH, AKi mpokmBar0TH HA TepuTopii YKpainu, npu-
WHAIM TOABifiHEe TpoMafAaHCTBO. Ilorysamm BueHMX
i TOMiTUKIB II0/10 TOABIHOTO TPOMASHCTBA Kap/Iu-
HAaJIBHO BiIPiBHAIOTHCA.

[IpoTuBHUKY CTBEPIKYIOTH, IO MOABiiiHE TI'PO-
MaAsSHCTBO 3arpoikye HallioOHAJbHiM Oesmelli mep-
JKaBM, OCKiJIbKM BeJIMKA YAaCTUHA HACEJEeHHA OKpe-
MUX perioHiB YKpaiHu MOKe cTaTu I'poMajgHaMU
iHO3eMHUX Jep:KaB.

[MpuxuabHUKY MOABIHHOTO TI'POMAagIHCTBA 00-
I'PYHTOBYIOTh IO3WUTUBHUM BILIUB IIbOTO iHCTUTYTY
THM, II[0 BiH JacTh 3MOTry 00’eqHATH YKpaiHIliB, AKi
3a IMEBHUX 00CTABUH IIPOKUBAIOTEL 34 MEKAMU TepPHU-
ropii YKpainu, cupuaTuMe eBpoinTerpaiii Ykpaiuu,
TOJIIIIINATE ITPABOBUM i COiaJIbHUI 3aXMCT IrpoMa-
IoaH YKpainu 3a KopgoHoM [4, c. 200].

CyuacHe MiKHApOJHEe IPABO HE MiCTUTD 3aTaIbHO-
BUBHAHOI perjaMeHTAaIlil IUTaHb, 0B I3aHUX 3 MOJ-
BilHMM TrpoMaAsAHCTBOM. DBijbImicTh nep:kaB Hera-
THUBHO CTaBJATHCA OO IIOJABiAHOrO TPOMAaJAHCTBA:
74 mep:kaBu 3a00POHAIOTH HOTO 3 IMEBHUMU BUHSAT-
KaMu, 59 — 103BOJISIOTH 3 IEBHUMH 3a00pOHAMU, IIIe
O0mu3bKo 60-Tu mep:KaB MOBHICTIO 3a00POHSIOTH IIO-
IBiitHe TpoManAHCTBO [4, c. 200].

HoBoni mikaBumu € aymru P. Bexnpid, axuii Ha
mifcTaBi MPOBEIEHOTO MOCTiMKeHHS 3aKOHOIABUMX
arriB kpain CHJI i Baxtii y cdepi BperyrioBanus mu-
TaHb MHOKMHHOTO TPOMA/ISHCTBA 3aIIPOIIOHYBAB II0-
mimuty mi Kpainu Ha voTupu rpynu [8].

Ilo mepImoi rpynu NpomoHyeThCA BiIHOCUTH Iep-
JKaBU, 3aKOHOJABCTBO AKuUX (Hacammepen Komcru-
TYIii) IPAMO AOIMyCKAe MHOMKUHHE TI'POMAJSIHCTBO
(Pocia, Mongosa, JIutsa, Tamkurucran).

Ilpyry rpyny yTBOPIOIOTE Aep:KaBu, uni KoHcTu-
Tymii, HaBIAKM, IPAMO 3a00POHSIOTH MOMKJIUBICTH
icHyBaHHSA MHOKWHHOTO TpoMandHcTBa (Bipmeris,
I'pysisa, Kasaxcram).

Ilo TpeThoi Ipymu HaJexaTh KpaiHu, AKi He BU-
3HAIOTh MHOKMHHOTO I'POMAAAHCTBA, X0Ua iX 3aKO-
HOJABCTBO He MicTuThb itoro mpsamoi sadoponu. Taka
3a00poHa BUILIMBAE 3i 3MiCTY TeBHUX IPABOBUX HOPM
(Yrpaiua, Ecronia i Jlarsis).

YeTBepTy rpyny yTBOPIOIOTH KpaiHu, Yni KOHCTHU-
TYIii B3arayi He TOPKAIOTHCA MPOOJEMU MOABIHHOTO
I'POMAJIAHCTBA, KA MIO3UTUBHO PO3B’A3YETHCSA HA PiB-
Hi BignoBigHux 3akoHiB (Typrmenicran, Bimopycs).

CepeZl OCHOBHUX NPHUUYMH BHHUKHEHHS ITOLBiii-
HOTO TPOMAASHCTBA HA3WBAIOTH: 1) TepuTopiaibHi

sMminm; 2) wmirpamilo HacendeHHs; 3) BigMimHOCTI
y 3aKOHOJABCTBI Jep:KaB IOA0 HOPAAKY HAOYTTA Ta
BTpaTu rpoMajaHCcTBa [8].

CBiTOBa MpaKTHUKAa JOBOJUTD, III0 MHOMKWHHE TPO-
MaJgHCTBO YaCTO BUHUKAE AK Pe3YJIbTAT KOJisii Tak
3BaHUX «IIpaBa KPOBi» Ta «IIpaBa I'pyHTY». Tak, qu-
THHA, IKa HapoAuIach B 0aTbKiB-iHO3eMIIiB Ha Tepu-
TOpii Aep:KaBy, e JOMIHY€E «IIpaBO I'PYHTY», IOIPHU
Ha0yTTA rpoMafAHCTBA 0ATHKIiB 3a «IIPaBOM KPOBi»
HabyBae i rpoMafaHCTBO Tiel nJep:KaBu, HA TepUTOPii
sAK0i BOHA HAPOAMIACH.

IIpu npomy y BigmoBimHOCTI 0 BimeHCHKOI KOH-
BeHINIi mpo mumaomaTtuuHi BigHOcMHEM 1961 pokry
Ta BimeHCHKOI KOHBEHIIII IIPO KOHCYJIbCHKI 3HOCH-
H1 1963 pOKYy «IpaBo I'PYHTY» He IIOIIMPIOETHCS
JIVIIIe Ha JiTel iHOBeMHUX AUIJIOMATIB Ta KOHCYJIiB
[9;10]. Ha yHuKHEHHA BUTIAAKiB MHOKMHHOTO TPOMA-
IOSHCTBA CIIPAMOBAHI I ABOCTOPOHHI yroxu Ykpainu
3 MATaHb 'POMAAIHCTBA, YKIaMeH] 3 HUBKOIO IepPiKaB
(mampurian, 3 Pecnyomikamu Bimopyces, Kasaxcras,
Tamxukucran, Kuprusskoio PecnyOiikoro, I'pysieto.
HocuTs moBruii yvac B YKpaini icHye BeJIMKa Maca Jio-
Jell, MIsd SKUX MOXKJINBICTH 0€3IepelIKoaHOro BUis-
Iy ;o iHIoi Kpainu B OyAb-AKUHI Uac € HeobXigHicTio.
¥ o0y raobasmisamii, Koau KOpIoHM Kpain Bimirpa-
I0Th BCe MEHIII BAaTOMY POJIb, CTA€ 3PO3YMiINM, IO
i crynent, i 6isHecmeH, i ocoba, SKa mparHe IMOKpa-
IITATH CBOE MaTepiaabHe CTAHOBUIIE, BHAXOAAUNCH Ha
pisHuX IA6JaAX CYCIiABCTBA, MAIOTh CIILJIbHE IIpar-
HEHHS 3p0o0uTH A cebe CBIT OiIBII JOCTYIHUM, He
obMexxyoun cebe KOpPJOHOM ofHiel nep:kaBu. Yuma-
JIO PECIIOH/IEHTIB, AKUX 0YyJI0 OIMUTAHO IIijJ Yac coIio-
JIOTIYHUX JOCJiI}KeHb, BBAKAIOTh €EAUHUM e()eKTHUB-
HUM BUDiIlIeHHSIM 3a3HAUeHOl Mpo0JeMU BBeJEeHHS
IHCTHUTYTY TMOABIHOTO rpoMamAHCTBA. I Taki Bimmo-
Bimi TpamnAioThea mepasi uacrimie. Tak, 3a faHUME
COI[iOJIOTIYHOTO ONHUTYBaHHA YKpPaiHCBKOrO IeH-
TPY €KOHOMIUHUX i MONITUYHMUX JOCTiMKeHb iMeHi
Onexcangpa Pasymrosa aume 49,1% rpomagss 3a
HasSBHOCTI MOKJIMBOCTi OTPUMATH I'POMAJAHCTBO iH-
1101 ep:xaBu BigmoBmncs 6 Bix mnoro. 13,8% ocib
KOJIMBAIOTHCA 3 TAKUM pimeHHaM. 37,1% omuranmx
MOTOAUINCSA 6 OTPUMATH I'POMAAIHCTBO iHIOI Kpai-
HK. Binwim 3a Bce yxpainili xorism 6 oTpuMaTu rpo-
magaucTBo CIITA. Cepen onuTaHuX, SKi MOTOUINCS
0 oTpuMaTHu Apyre rpoMagAHCTBO, 27,4% roTOBi Bif-
MOBHUTHUCA BijJ yKpaiHChbKOro rpomagsaucTsa, 28,1%
He 3MOTJIN TOYHO BigmosicTu [11].

HuCKyCiiHUMY BaJUIIAIOTHCA ITPOIO3UINT xed-
KUX JOCHiTHUKIB Ta 3aKOHOTBOPIIIB II[0/I0 BHECEHHS
3MiH 70 3aK0HOJABCTBA B IUTAHHS BiIIIOBiZaIbHOCTL
3a IOJBifiHe IpoMaiAHCTBO. J[0XOZMMO BWCHOBKY,
1[0 HeMa€ HeoOXiJHOCTI BCTAHOBIIOBATH HOPUIUAU-
HY BiJIOBiZaJbHICTH 3a MOPYIIEHHA BUMOI 3aKOHY
Yrpaiau «IIpo rpomagsaHCTBO YKpPaiHM» B YaCTHHI
MHOKHHHOTO TPOMa/AHCTBA a0COJIOTHO A0 BCixX ocio.
IIpore ciif 3aKpinuTH BiAIIOBI JATBHICTD 38 MHOMKIH-
He TPOMAJSHCTBO JJ IEBHOIO KoJjia oci0, a came:
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CIy:K00BHUX 1 TOCAJOBHUX 0Ci0, IKi MAaIOTh CTpaTeTiuHe
3HaueHHd 1A YKpainu. [Tocaga HapogHOTO femyTara
YKpainu, cyani um, HAIPUKJIAJ, DOJIIEeHCbKOro He
CyMicHA 3 MpUHAJIEKHICTIO 000U 0 IPOMAISIHCTBA
He TinbKu HaImmoi aep:xaBu. Taka MO3UIliA 3yMOBIIe-
Ha HacaMIlepel THUM, II0 MHOKHUHHE TPOMAJISHCTBO
moTpebye 3BasKeHOI MOJIiTUKY, AKa OasyBajaca 0 Ha
00’€KTUBHI# TeHAEHIII MONIMPEHHA I[bOT0 SABUIIA
B YMOBax II00aIisaIifiuux IpoIecis.

Taxum ynHOM, 3’ACOBAHO, 1110 B YKpaiHi mpUHITAT
€IMHOTO TPOMAJSIHCTBA 3YMOBJIEHU YHITAPHUM Xa-
PaKTepoOM HAIIOi ep:KaBH i MOIATaE B TOMY, IO BU-
KJIIOUAEThCA MOMKJUBICTD iCHYBaHHA I'POMAaJAHCTBA
aaMiHiCTPATUBHO-TEPUTOPiaATbHUX OAUHUIIL. OJHAK
CHOTONHI 3anuIIaeTbcsd pAn IpobieM, MOB’A3aHUX
3 peaJrisalfiero mbOro IPUHIINITY, OJHIEI0 3 AKUX € He-
JOCKOHAJICTh IIOTOYHOTO 3aKOHOZABCTBA ¥ c(hepi rpo-
MaJdHCTBa. BeTaHOBIIEHO, 10 B HAIIIIH Aep:KaBi icHY-
I0Th TIePeIyMOBH [Jid 3aKpinjeHHA Ha odimiiHOMY
piBHi moxBiliHOrO rpomMazsHCTBA. OCHOBHUMU IIPU-
YMHAMM 3aIPOBAJKEeHHS IOABIHOTO IpoMagdHCTBA
€ CIIPOIIEHHS MOPAAKY BHUi3Ay 3a KOPAOH, PO3IIU-
PEHHS KOJia MOMKJIMBOCTeH y HaBUaHHi, IpaleBall-
TYBaHHI Ta BeJeHHi O0isHecy B 3apybiKHMX KpaiHax.
OpHak i3 UM He BapTO HOCIIIIATH Yepes MOJTiTUUHY
HecTabiIbHICTE yeepeauni YKpainu ta B ii BigHOCH-
HaX 3 JeAKNMU Jep:KaBaMu.
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Anoranis

Hikximenko JI. O., Bopodama K. B. Jlo nutaHHA 1O0-
ABiitHOrO rpoMaggHcTBa. — CTaTTd.

CraTTi0 mpUCBAYEHO IMPOOJIeMi 3aKOHOZABUOTO BPETY-
JIFOBAaHHS IOJBIHOrO TPOMAaASHCTBA B YKpaiHi, a TaKOXK
aHaJi3y 3apy0isKHOTO HOCBimy GimaTpuamy.

¥ crarTi TOBOAUTRCA, 1[0 MATAHHS IIOABiIHOTO TpOMa-
ISHCTBA € CHOTOJHI HAJ3BUUANHO aKTyaJbHUM AJA Y Kpai-
HM, OCKiJIbKU 3 KOXKHUM JHEM 30iJbIIyeThCs KiMbKiCTb
ocib, SKi OTPUMYIOTH IPOMAJIHCTBO iHO3EMHUX Jep:KaB.
IIpoananizoBano J0CBif 3apy0isKHNX KpaiH y YaCTHHI Bpe-
I'yJII0OBaHHS MOABIHOTO IPOMAASHCTBA.

Busasieno pisHOGiUHICTE MHiAXOmiB Yy HAYKOBOMY KOJIi
0 OIIHKH MOABITHOTO TPOMA/IAHCTBA: TPOTUBHUKY T'OBOPATD
IIPO 3arpo3y HAIliOHAJBLHiH 6Gesmerri Jaep:KaBH, OCKLILKU Be-
JIMKA YaCTHHA HACEJEeHHSA OKPEMUX PErioHiB YKpaiHu MoKe
CTaTH TPOMAIIHAMY iHO3EMHIX JIeP:KaB, HATOMiCTh IIPUXUJIb-
HUKW, HABIAK¥, BOAUAIOTD TIO3UTUBHUI BILJIVB ITHOTO iHCTUTY-
TY TUM, III0 BiH JACThb 3MOT'Y 00’ €IHATH YKPAIHIIiB, AKi 3 IEB-
HuX 00CTABUH MPOKUBAIOTH 338 MEKaMU TepPUTOPil YKpaiHu,
CIPUATAME €BPOiHTerpamii YKpaiH{, HOJIIIIUTE IPABOBUI
1 corfiaTbHMY 3aXMCT IPOMAAH Y KpaiHu 32 KOPJOHOM.

3’scoBaHo, ITI0 B YKpaiHi IPUHITAT € IMHOTO I'POMAIH-
CTBA 3yMOBJIEHU} VHITADHUM XapaKTepOM HAIIol lep:KaBu
i moyArae B TOMY, IO BUKJIIOUAETHCA MOXKJIMBICTH iCHY-
BaHHA I'DOMAJAHCTBA aJMiHiCTPATHMBHO-TEPUTOPiaIbHUX
OJIMHUID.

BcTanoBneHo TPUUMHU 3aTPOBAIKEHHS MOABIHHOTO
TPOMAaJIHCTBA, Cepel SKUX: CIPOIIEeHHA MOPAIKY BUIZAY
3a KODJOH, PO3IIMPEHHA KO0JIa MOKJIMBOCTEH y HaBUaH-
Hi, TIpaIeBIaNITyBaHH] Ta BefleHHi 6isHecy B 3apyOisKHIX
KpaiHax.

Y KOHTEKCTi IepCIeKTUB iCHYBaHHA IOABifiHOTO T'po-
MaIgHCTBA B YKpaiHi 3aIpOIIOHOBAHO II€PeI0aUnTH 0PH-
OUYHY BifTOBiZanbHICTL 3a MOPYIIEHHS BUMOT 3aKOHY
Yxpainu «IIpo rpomagaHcTBO YKpaiHW» B UaCTUHI IIOABI M-
HOT'0 I'POMa/IHCTBA BUKJIOUHO J0 CIYKO0BUX i MocagoBux
ocib, AKi MaoThb cTpaTeriyHe 3HAUEHHSA IJId YKpaiHW.
3asHaueHo, IO IONIPH Te, IO iCHYE BeJWKA KiJbKiCTb
mmepefyMoOB AJA 3aKpimjeHHd Ha odimiiHOMy piBHI mmO-
IBiTHOTO IpoMajigAHCTBA B YKpaiHi, He BapTO MOCIIIIATH
3 I[UM Yepes IMOJiTUUHY HecTabiJbHICTh yeepeauHi Kpainu
Ta B il Bi[HOCMHAX 3 IeAKNMU JepP:KaBaMU.

Katouosi cnosa: TpoMagsgHCTBO, IOJABiiHEe IpoMajsH-
CTBO, OimaTpuaM, OimaTpmau, MPUHIUAI €TUHOTO TPOMA-
IAHCTBA.

Summary

Nikitenko L. O., Borodata K. V. On the issue of dual
citizenship. — Article.

The article is devoted to the problem of legislative
regulation of dual citizenship in Ukraine, as well as the
analysis of foreign experience of bipatrism.

The article argues that the issue of dual citizenship is
extremely relevant for Ukraine today, as the number of
people receiving foreign citizenship is increasing every
day. The experience of foreign countries in the settlement
of dual citizenship is analyzed.

There is a variety of approaches in the scientific
community to the assessment of dual -citizenship:



56

IIpukapnamcvruil OPUOUYHUIL BICHUK

opponents say the threat to national security, as most of
the population of some regions of Ukraine may become
foreign nationals, while supporters see the positive impact
of this institution that it will unite Ukrainians, who under
certain circumstances live outside the territory of Ukraine,
will promote Ukraine’s European integration, improve the
legal and social protection of Ukrainian citizens abroad.

It was found out that in Ukraine the principle of a
single citizenship is conditioned by the unitary character
of our state and consists in the fact that the possibility of
the existence of citizenship of administrative-territorial
units is excluded.

The reasons for the introduction of dual citizenship
have been identified, including the simplification of the
procedure for traveling abroad, expanding the range

of opportunities in education, employment and doing
business in foreign countries.

In the context of the prospects of dual citizenship
in Ukraine, it is proposed to provide for legal liabi-
lity for violation of the Law of Ukraine "On Citizen-
ship of Ukraine” in terms of dual citizenship exclu-
sively to officials and officials of strategic impor-
tance to Ukraine. It is noted that despite the fact
that there are a large number of preconditions for
the official consolidation of dual citizenship in Ukraine,
it should not be rushed due to political instability
within the country and in its relations with some
countries.

Key words: citizenship, dual citizenship, bipatrism,
bipatrids, principle of single citizenship.
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MOPAIOK OCKAPKEHHS ITYBJIYHUX SAKYIIIBEJD B YKPATHI

¥ mpoMy IOCJIiIiKeHHI IPoaHaIi30BaHO 3aKOHO/IaB-
CTBO YKpaiHu, SKe PeryJsioe Mporeaypy OCKapKeHHs
y mpotieci my0riuHOI 3aKymiBIi. 3a3HAUEHO, TO3UTUB-
Hi MOMEHTH y pe()opMyBaHHi IPOIEAYPU OCKAPIKEH-
HA. [IpoGieMa HeBperyJIb0BaHOCTI MUTAHHA YHiDiKa-
IIii cIIpaB, AKi OCKAp:KyIOTh y CY[i Mic/asa IpUHHATTA
pinreEs AHTMMOHOIIOJBHOIO KOMiTeTy YKpaiHu, 0co-
OJIBO CTOCYETHCS MiACYAHOCTI TaKKX cIpaB. He MerI
IPOOJIEMHUMY € MUTAHHS PO OCKAP:KEHHS PillleHHsA
3aMOBHUKIB, 1110 BUCTYIAIOTh BAKJIUBAM €JIeMEHTOM
YKpaiHCHKOI cucTeMy IyOTiUHUX 3aKyIIiBeJb.

AxryanpHicTh Iiei TeMu 3yMOBJIE€HA THM, IO
BPEryJII0BAHHS IPOIECY OCKAPIKeHHS IyOIiuHuX 3a-
KymiBeab B YKpaiHi mepefyBae Ha crafii pedopmy-
BaHHsA. AmKe HeoOXiHO BpaxoBYBAaTH, III0 Bif edek-
TUBHOCTIi, 3pO3YMiJIOCTi, TOCTYITHOCTI Ta ITPO30POCTL
IPOLIeAYPY OCKAPIKeHHSA B IpoIieci myOmiumoi 3aKy-
MiBJi 3aJeKUTh pallioHaJIbHE BUKODPUCTAHHA Iep-
JKaBHUX KOIIITiB.

[IutanHsa, gGKi CTOCYIOTHCA MPOLEAYPH OCKAp-
JKeHHS B Ipomeci myOsiuHOl 3aKymiBii, aKTHBHO
JOCTiIKyBaauCh TAKUMY HayKoBIAME, 9K O. Dede-
7108, 1O. Crycenxko, O. IIlaTKoBCchbKuii Ta i1,

Metoto 1i€el cTaTTi € — mpoaHANi3yBAaTH 3aKOHO-
TABCTBO YKpPAaiHu Ta MPaKTUKY OCKAPIKEHHS Y IIpolie-
ci my6.riuHOl 3aKymiBIi.

Opran ocKap:KeHHA Ta MOPAJOK OCKap:KeHHS
IPOIEAYP 3aKyIiBesb BU3HAUEHI cTaTTeo 18 3ako-
Hy Yipainu «IIpo my6miuni sakymiBmis. Bigmosiz-
HO O IIbOTO 3aKOHY AHTHMOHOIOJBHUH KOMiTeT
Yxpainu gK opraH ocKap:KeHHd, 3 MeTOI0 HeyIepe-
IPKEeHOTo Ta e()eKTUBHOI'0 3aXUCTY MIPAaB i 3aKOHHUX
imTepeciB ocib, mOB’ABAHUX 3 YUACTIO V IPOIEAY-
pax BaKyIiBji, YTBOPIOE IOCTIAHO iUy aAMiHi-
CTPATUBHY KOJIETii0 (K0Jerii) 3 po3riIAgy cKapr Ipo
TMOPYIIeHHS B3aKOoHOZaBCcTBAa y c@epi myOmiumnx
3arymiBess [1, u. 1 cr. 18].

© O.I.Tanzaman, I'. 1. OBepko, 2020

IlocrifiHo mitoua agMiHicTpaTWBHA KOJIETisd 3 pO3-
TJIALY CKapT IPO MOPYIIeHHI 3aKOHOAaBCTBA V cdepi
nyOaivHuxX s3axymiBenb (Hagami Kogeris), 1mo Bxo-
IUTH 0 CKJIany AHTHMOHOIIOJIBLHOTO KOMiTeTy YKpai-
uu (Hagaai AMRY), BignoBizae 3a posriisa ckapr mpo
MOPYIIeHHS 3aKOHOZAaBCTBA y cdepi mybaiunmx 3a-
KYIiBeJb, IO MOJAIOTHECA B €IEKTPOHHOMY BUTJIALII.
A mopagok mifabHOCTI Iiel Koserii BCTAHOBIIOETHCS
BimmoBizHO mo 3akomy Ykpainu «IIpo AHTHMOHO-
IOJIBHUI KoMiTeT YKpainu» [2, cT. 12°1].

®aktuuno Ha AMKY nmornageno QpyHKIIII 3axu-
CTy €KOHOMIUHOI KOHKYpEHIIil mij uac mpoBemeHHsS
myOJivHUX BaKymiBeb. HeMOKJIMBO IMEpPEomiHUTH
poJib i BIIMB AHTHMOHOIIOJBHOTO KOMITETy Ha 3a-
Oes3meueHHd HaTilHOTO (DYHKITIOHYBAHHSA CHUCTEMU
Ty6TiYHTX 3aKYIIiBeJab 3 METOI0 30epeKeHHs Ta eKOo-
HOMii KOIITiB OIOM:KeTiB pi3HUX PiBHIB B yMOBax Be-
JauuesHoi Kimbkocti MoHomoii. To6To MeTa poboTu
AMEKY sk oprany ockap:KeHHS y cdepi myOmiurmx
3aKyIiBeJIb — CKOPOTUTH BUMYIIEHI BTPAaTH KOJO-
CaJbHUX KOIITiB (IK Ha Iep:KaBHOMY, TaK i Ha MicIre-
BOMY PiBHAX), HEOOXiTHUX [JIA POSBUTKY €KOHOMIKH
IepKaBU Ta OKPEeMUX PerioHiB i ramyseit [7].

IloBHOBaKEHHA KOJErii AiloTh JHIle y pamMKax
POBTIIANY KOHKPETHOI CKapru Ta He PO3IOBCIOMKY-
I0ThCA Ha 3arajdbHUR mepedir Temzepy. Bapro miz-
kpecautu, 1m0 AMKY me Mae moBHOBa:KeHb BU3HA-
YaTy IepeMOIKILA TeHAepa — TaKi TOBHOBAKEHHSA Mae
BUKJIIOUHO 3aMOBHMK 3akymiBiri. AMKY B pamrax
MPOIEAYPH OCKAPIKEHHS MOJKe 3000B’A3aTH 3aMOB-
HUKA: BHECTH 3MiHH IO TeHAEPHOI TOKyMeHTallii;
CKACyBaTHU PillleHHA IIPO BUBHAUEHHS MEPEMOKIIS;
YacTKOBO ab0 IOBHICTIO CKACyBaTH DillleHHS, IIPH-
WHATI B IpOIeci BaKyIiBJi; YCYHYTH HIOPYIIEHHSI,
IOMYIeHi 3aMOBHUKOM Y IIpolleci 3aificHeHHA 3aKy-
miBji, a00 BiIMiHNTH 3aKyIiBIII0, SKITO0 HEMOKJINBO
VCYHYTHU MOPYIIIeHHS, ToIfo. IIpu 11boMy KoJjeris gie
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y MesKax MaTepiajiB Ta iHdopmaIlrii 3a CKapro:o o0
KOHKPETHOI IIPoIleIypy 3aKyIIiBJIi i He € KOHTPOJIIOH0-
YUM OPTaHOM ITOZ0 MYOJiUHUX 3aKyIiBeIh 3arajoM
Ta He 3MIMCHIOE 3aTaIbHUK HATJIAM 3a MPOIeAypaMu
3aKymiBeys [6].

Ockap:KeHHI0 MOKYTh i AIaraTu 0y 1b-AKi pinreH-
Hd, Jig un 0e3JisJbHICTS 3aMOBHUKA, IO I0B’ I3aHL
3i 3MIMICHIOBAHNMY HUMHU 3aKYIIiBJIAMU. SIK IIOKa3ye
IpPaKTUKa, HalfuacTille CKapru IoAaloThCsa CTOCOBHO:
KBaJi(ikamiitHux KpuTepiis, 110 BUXOJATH 32 PAMKU
00I'PYHTOBAHUX BUMOTI'; KPUTEPiiB OI[iHKH, IO € He-
OOI'PYHTOBAHO CKJIAJHUMHU a00 HaZai0Th HEIPOIOop-
IifiHy Bary MeBHUM IIapaMeTpaM; HeoOI'DYHTOBAHO
VCKJIaMHEHUX Ta 3aBUINEHUX TEeXHiUYHUX BUMOT; BU-
MOT' III0I0 BUKOPUCTAHHSA II€BHOI TOPTOBEJILHOI Map-
KU; HeOOT'PYHTOBAHOTO BiIXMI€HHS TeHIEPHUX IIPO-
TMO3UIIi; HOMYINEeHHd A0 ayKI[ioHy a00 BU3HAUEHHS
IIepPeMOo2KIIeM TOPTiB IOCTAaYaIbHUKA, TeHIePHA IIPO-
TIO3UITiA AKOI'0 He BifIIOBiZlac BCTAHOBJIEHUM 3aMOB-
HUKOM BuMoram [9].

ITo cTrocyeThca camoi mMpoIeIypu OCKapKeHH,
to ckapra no AMKY mogaetbes cyd’eKTOM OCKap-
JKeHHA Y (popMi eJeKTPOHHOTO JOKYMEHTa uepes
eJIeKTPOHHY CcHCTEeMY 3akymiBeab. Ilicia posmi-
IIeHHd TaKa CKapra aBTOMATUYHO BHOCUTHCS 10 pe-
€CTPY cKapr. ¥ pasi mpuiHATTSI CKapTru I0 PO3TJd-
Iy eJeKTPOHHA CHCTeMa 3aKyMiBeJb aBTOMATHYHO
IPU3YINHIE TOYATOK eJIEKTPOHHOI0 ayKIIIOHY Ta He
OIIPUJIIOHIOE OTOBIp PO 3aKYIIiBJIIO i 3BiT mpo pe-
3yJIbTATHU MPOBeJEHHS ii mporeaypu. ¥ OyAb-aKoMy
pasi yrJIajeHHS IOTOBOPY IPO 3aKYIiBJIIO Iif dac
ocKap:xeHHd 3abopouserbes [1, u. 17 cr. 18].

[Toxmo posmipy omaTu 3a nogany ckapry BAMKY,
TO Ha CHOTOLHIIIHINA feHh 3aKOHOM BH3HAUEHO (QaKT
IepexoAy OO0 PO3MipiB omIaTw 3a IOfady CKapTu
B AMKY sanesxHo Bij po3mipiB ouikyBaHoi BapTOCTi
B TeHZiepi. BapTo BkasaTu, 1[0 paHille Taka oIjata
Oyna ¢ikcoBanoio i cranoBuaa 5 000 rpuBeHb NpU
OCKap:KeHHAX 3aKymiBeshb ToBapiB Ta 15 000 rpuBenn
IIpY 3aKyIiBJIi pobiT, He3aJIEKHO Bif TOro, AKUM pe-
aJbHUM Or0MPKeT 3aKymiBi[5, u. 1 ct. 1]. TobT0 moza-
BaTU CKApry B BeJMYE3HUX 0araTOMiIbHOHHUX TEH-
Iepax OyJio BUTifHiIIe, HiK Y MAIKX.

BaknmBo 3asHaumTH Te, IO OIJIATA 32 CKAPIy
B JKOIHOMY pasi He € Tapudom a6o 300poM Ha KOPUCTH
OpraHy OCKap:KeHHsd, IPU3HAUeHUM 1)1 (hiHaHCYBaH-
HS HOT0 TisIBHOCTI — Ie MOTPi6HO TiJBKH JJIA TOTO,
11700 TiATBePAUTH HAABHICTh PeaJbHOTO 0aKaHHd 3a-
XUIIaT! cBOi gificHo mopyieHi mpaBa. Besnocepenai
nudpu, 3a AKUMU 3TiHCHIOIOTHECA PO3PAaXyYHOK Bap-
TOCTi OCKap:KeHHA, BCTAHOBJIEHI OKPEMUM JJOKYMEH-
tToM — moctanoBoo KMY Ne292 «IIpo BcTaHOBIEHHSA
posMipy IIaTu 3a IoJavy CKapru i 3aTBepisKeHHS
Ilopsagry smificHeHHA IJaaTH 3a MOJAHHA CKApIu 0
OpraHy OCKap:KeHH yepe3 eJeKTPOHHY CHUCTEMY 3a-
22 xBitHa 2020 pory [5, u.1 cT.1]. Bizmosigwmo 1o mei
VYaCHUK [TOBUHEH OILJIATUTH

0,3% Big 6r0KeTy 3aKyIiBIIi (ajIe B JiamasoHi Bif
2 110 85 000 rpuBeH) — AKIIO IPEIMETOM OCKaP:KeHHS
€ YMOBH TeH/IEpHOI TOKYMeHTaIlil 3aMOBHUKA.

0,6% Omwomxery 3axkymiBiai (aje B miamasoHi Bif
3 mo 170 000 rpuBeH) — B pasi ockap:KeHHd Aill i pi-
IITeHb 3aMOBHUKA IIiJ uac mepekBaidikarii ado mic-
JIS IPOBEJIeHHA ayKIiOHY.

Mo:kHa BUIIINTA TPW YaCOBi IPOMIKKM, B SKi
MOJKe IIOfaBaTUCS CKapra, 3ajesKHO Bif cuTyarii: He
ITi3HiIIe HijK 32 YOTHPH JHI [0 JAaTH, YCTAHOBJIEHOI IJIsT
MOJAHHA TEHIEPHUX IPOIO3UIN MPOTATOM AECITH
IHIB 3 [HS, KOJIU CY0 €KT OCKap:KeHHsS TisHABCS a00
MOBWHEH OYyB Ai3HATHCA PO MOPYIIEHHS CBOIX IIpaB
VHACJIIZIOK pillteHHs, qii un 0e3MisaIpHOCTI 3aMOBHUKA,
aJie 10 IHS YKJAJeHHS JOTOBOPY IPO 3aKYIIBJIIO; IPO-
TSATOM I’ SITH [IHiB 3 IHA OIPUIIOTHEHHA B €IeKTPOHHIH
CHCTEMi 3aKyIIiBeJb IPOTOKOIY PO3IVIALY TEHAEPHUX
IIPOTIO3UIIiH, Y pasi AKIIIO Or0JIOIIEHHA IIPO IIPOBeeH-
HA KOHKYPEHTHOI ITPOIeypy 3aKYIiBJIi ONPUIIONHIO-
eTses BigmoigHo 10 u.3 crarti 10 3akony [9].

IoKyMeHTH, 110 JOJIYUAOTHCA 0 CKapTH, MOBUH-
Hi OyTu 3aBaHTa:KeHI uepe3 eJEKTPOHHY CHUCTEMY
“Prozorro” He mismime Hixk 3a 3 poboui fHi 10 HaTu
posTaIAny ckapru. JlaToio movYaTKy pO3IJIALY CKapru
€ IaTa OIPUIIOTHEHHS PEECTPAIlifiHOI KapTKY CKApTIl
B eJIeKTPOHHIH cucreMi 3akymiBeas. AMKY posris-
naTuMe cKapry BIpogoB: 10 poboumx AHIB 3 maTu
MOYATKY ii PO3IVIALY Ta apryMeHTOBAHO MOXKe IIPO-
TOB:KUTH CTPOK posraany mo 20 pobouux gHiB. Pi-
meHHs, npuitaare AMKY 3a pesyabraTaMu posTiIs-
Iy cKapru, Mae 0yTu BUKOHAHO He misHime 30 gHiB 3
IHS foro IpUAHATTSA a00 ¥ TOH JKe CTPOK OCKapsKeHe
nocyny[1, u. 22 cr. 18].

Hagirte micaa nabpanua unaHOCTI 3aKoHOM «IIpo
myOJIiuHi 3aKymiBai» Ta MakcuMaIbHOI BiZKpmTOCTL
TOPriB, AKa 3’gBUJIACH BHACIIZOK I[bOTO, KiMTBKiCTh
TOPYIIleHb y il cepi aHITPOXW He 3MEHIIUJIACH.
IIpo 1me cBiguaTh cTaTHCTUYHI JaHi, IIT0 CTOCYIOTHCSA
HaBaHTAKeHHS HA aIMiHICTPaTHBHY KOJEriio, fKe
301JIBITYETHCS 3 KOXKHUM POKOM [ 7].

Amnanis Hopm 3axony Yrpaiuu «IIpo myOmiuni 3a-
KYIIiBIi», SKi CTOCYIOTHCS IIPOIEIYPU OCKAP:KEHH
y Tpoleci B3aKymiBii, M03BOJIAE B3pOOUTH JedKi
BUCHOBKH.

Ilo-mepire, MOBUTUBHUM MOMEHTOM 3aKOHY IIPO
my0JIiuHi 3aKyIiBJIi € CKOPOUEHHS CTPOKY PO3TIIALY
CKapru OpraHoM OCKap:KeHHA. SIKIIo paHime mei
ctpok 6yB 30 poboumx AHiB, TO Temep — 15 poboumx
raiB. Takok 3aKOHOZABeIb Imepenbavae CIeliaabHi
HOpPMU IIpaBa IoJ0 IOJaHHA CKapr Ta CTPOKiB iX pos-
TJIAY V Pasi oOCKap:KeHHs MPOIecy 3aKyIIiBeab TOBa-
piB, pobiT i OCYT AJIA rapaHTOBAHOTO 3a0€3TI€UeHHA
moTped oboponu. Tak, CTPOK PO3IIIALY CKAPTU Opra-
HOM OCKap:KeHHA Y TAKOMY BUIAIKY CTAHOBUTDL TPHU
poboui nHi 3 1aTy HaZaHHS 3aMOBHUKOM BUTpeOyBa-
HUX OPTaHOM OCKAap’KeHHsS TOKYMEHTiB, HeOOXiTHUX
IJIS PO3TJIALY CKapTH, aje He 6iabir Hixk 10 podoumx
ITHIB 3 TAaTH MOYATKY POSTJISAY CKapTH.
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Ilo-apyre, BasKJIMBOIO [AJA PO3BUTKY IHCTUTYTY
OCKap:KeHHd € HOpMa IIpaBa, fKa mepeadavyae MOK-
JMUBICTh YUACTi 3aMOBHHUKA Ta Cy0’ €KTa OCKapKeHHs
V PO3TJIAAI CIIpaBU IIAXOM 3aCTOCYBAHHS TeJEKO-
MYHIKaQIifHUX CHUCTEM B iHTEPAKTUBHOMY PEXKUMi
peasbHOro yacy. 1] HOpMa mpaBa pos3ImupIoe Ipasa
Ta MOMKJIMBOCTiI 3aMOBHIKA Ta CY0’€KTa OCKap:KeHHsA
y IIPOIIeci posTJIALY CIIPaBH.

ITo-Tpere, y Bakomi mpo mybaiumi 3axymisii
€ cripHi HopMu IIpaBa. 30KpeMa, MOJI0KeHH 3aKO0HY,
Iie mepenbaveHo, IO PillleHHS OpraHy OCKAPMKeHHS
MO:Ke OYTH OCKap:KeHe YV CyJ0BOMY MOPAIKY IIPOTH-
rom 30 mHIB 3 IHSA WOTO ONMPUJIIOTHEHHS B €JIEKTPO-
HHi# cucTemi 3akymiBesb. Panimre 30 nHiB BizpaxoBy-
BaJINCh i3 HA, KOJIK 0coba [isHamacs Ipo IPUAHATTSA
pillteHHsd, 0 TaBAJO 3MOI'Y HOT0 OCKAPKUTH THMUI
ocobamu, gKi He Oynu Oe3mocepefHIMU yUIaCHUKAMU
IPOIEAYPH OCKap:KeHHA B AHTMMOHOIIOJBHOMY KO-
MiTeTy YKpainu, aje mpaBa AKUX 3avinaan pilleHH,
OpuiHATI AHTUMOHONOJBHUM KOMiTeTOM YKpaiHu.
Hopwma mpaBa, fAKa BCTAHOBJIIOE MOMKJIUBICTb OCKap-
sKeHHsd B 30-IeHHUHN CTPOK 3 MOMEHTY ONPUJIIOJHEH-
HA B €JIEKTPOHHIN CUCTeMi 3aKyIIiBesb, YCKIATHUTH
MOJKJIMBIiCTb CKOPHCTATHCS IPABOM HA OCKADKEHHS
ocobam, AKi He Oyau OesmocepeqHIMU yUaCHUKAMMU
IPOIEAYPYU OCKAPIKEHHS, ajie MpaBa AKUX 3auimann
pilieHHdA, TPUHHATI AHTUMOHONIOJIHHUM KOMiTETOM
Yipaiau. Pasom i3 TuM uiTKe BU3HAUEHHSA MOMEH-
Ty, 3 AKOTO IOUYMHAEThCA Hepedir 30-eHHOr0 CTPOKY
OCKap:KeHHs, 3amobirae cmpobdaM HeZ00pOCOBiCHUX
VYaCHUKIB IIpollecy 3aKyIiBJIi MaHIIyJoOBaTHA IIpa-
BOM HA OCKapIKEeHHS ¥ CYIOBOMY IOPAIKY.

ITo-ueTBepre, vy 3akoHi mpo myOaiuni 3axkymiBii
€ IBOAKI HOpMu mpaBa. Hampukiam, HopMa IpaBa,
sKa mepeabdauae, 1o 3aMOBHUKY 3a00POHAETHCSA BUH-
HATH OyIb-AKi mii Ta mpuiiMaTu Oyab-AKi pirneHHS
IIOZI0 BaKYIIiBJIi, Y TOMY YHCJIi YKJIAAeHHA TOTOBOPY
IIPO 3aKYIIiBJIIO, ITiJT ac OCKap:KeHHsA. 3 OIHOT0 OOKY,
I HOpMAa IIpaBa Ja€ MOMKJIWBICTh 3aXUCTUTH IIpaBa
cy0’eKTa OCKapKeHHA Ta YHEMOKJUBIIOE YKJaIeH-
H$ JOTOBOPY 3aKYIIiBJIi IiJ uac ocKap:KeHHs. 3 iHIIo-
ro 00Ky, HemoOpocoBicHI cy0 €KTH OCKapKeHHsS Ma-
I0Th MOXKJIUBICTh 3aTATYBATH IIPOLIEAYPY Y KJIaJeHHA
JIOTOBOPY 3aKVIIiBJIi IIIISXOM IOZaYi HEOOI'PyHTOBA-
HuX ckapr. Ile sararye uac, a y mporieci myouriumol
BaKyIIiBJIi, HAIPUKJIAJ, BYTiLIA AJIA COIiaJIbHO 3HA-
yymux 00’eKTiB Haiiuacriie morpeda yXBaJeHHS L0-
TOBOPY 3aKyIiBJi € TepMinOBOIO [4, ¢. 50-51].

Kpim Toro, Ha 1meit yac npakTtura Iloctifino fmito-
yoi agMmiHicTpaTHBHOI KoJerii AHTHMOHOIIOJILHOT'O
KoMiTeTy YKpaiHu 3 po3risfgy CKapr Ipo MOPYIIeH-
HS 3aKOHOZABCTBA y cdepi mybIiuyHuX 3aKyIiBesb €
Iy:Ke HecTabiJbHOIO, a PillleHHd Y HOiOHUX cIIpaBax
cymepeuaThb OfHe OMHOMY.

Hapasi icaye mocuTh HEOTHO3HAYHA Ta CYIIePeUI-
Ba IIPaKTHUKA IOJI0 MiICYJHOCTI CIIPaB IIPO OCKAPIKEH-
Hs pe3yJbTaTiB nyOaiuHNX 3aKkymiBenab. Copasu iel
Kareropii posrisamaioThes SAK aAMiHiCTpATUBHUMU,

TaK i TOCIOApChKUMU CyTaMH 3aeKHO BiJ CKJa-
Iy CTOpiH, IIpeIMeTy II030BY i, BJAacHe, MpeaMeTry
ockap:keHHA. [Ipy MbOMY CKRAP!RHUKY HEPIIKO HAMAa-
raloThCA TEPEBECTH POBIVIAL CKApr Y CUCTEMY I'OCIIO-
IapChbKUX CYAiB 3 METOI0 OTPUMAHHS 3aX0/IiB 3a0e31Ie-
YeHHS 1M030BY [6].

3a opinmittaumu fauumu AMKY, y nesHii uactu-
Hi CKapr CKap:XKHUKM, He IOTOMKYIOUNChH 3 PillleH-
uamu Komitery, oCKapKyoTh iX ¥ CyIOBUX OpraHax
(KinpKicTh TakMxX crapr He mepesuinye 5% Bix 3a-
raJbHOI KiJBKOCTI pimreHb). AHaIi3 HaABHOI CymO-
BOI NMPAKTUKU OCKAP/KeHHS IPOIENYP 3aKyIiBesb
CBiTUMTH PO HACTYITHE:

1) sarangpHa KiJBbKiCTH CYZOBUX CIIpaB 3 OCKap-
JKeHHSA IPOIeAYP 3aKYIIiBeJb € BiTHOCHO HEBEJINKOIO;

2) Hailfvuacrinme 3aMOBHMKHU Ta YYaCHUKH-TIEpe-
MOKIIi ocKap:RyoTs pimenns AMKY mpo ckacysan-
HS Pe3yJIbTaTiB 3aKyIIiBJIi;

3) cyam 4acTo BiIMOBJIAIOTE V 3a[0BOJIEHHI I030-
BiB i3 cyTO mpolecyasbHUX IiCTaB, He TOPKAIOUNCH
CyTi criopy (IpOmyIIeHi CTPOKY, TI030B MOJAHU He 0
TOTO CYy TOIIIO).

OKpeMo BapTo HAT'OJIOCUTH, 1110 ITiJ Yac 3BePHEeHHS
IO CYZY 3 T030BOM IIPO OCKAPIKEHHS IPOIIeAYPH 3aKy-
miBji HeoOXiZHO mam’ATaTH HACTYIIHE:

1) cTpoKu Ha OCKap:KeHHs IPOLenyp 3aKYIiBIIi,
mepeadaueHi 3aKOHOM, He IIiIIAraloTh TOHOBJIEHHIO;

2) SKII0 3aKOHOM BCTAHOBJIEHO IIOIIEPETHE OCKap-
JKeHHs pesyJbTaTiB 3akymiBesb 10 AMKY, He BapTo
irHOPYBATH ITI0 CTAaMii0 i 3BepTATHCA Bipasy A0 CYAY;

3) BiporigHicTh TOTO, ITI0 CY 3YIIUHUTD IIPOIEIYPY
3aKVIiBJIi y 3B’ A3KY i3 IOAaHHAM II030BY, HE3HAUHA;

4) 10 POSTJIAAY CIIPABH Y CYA1 MOKYTD 3aIyIATHACS
eKCIIepTH;

5) CKap:KHUKY IIiJ yac miATOTOBKY II030BY HEOO-
XiTHO BpaxOBYBaTH IIpaBUJa, BCTAHOBJEHI MIPOIeCy-
aJbHUM 3aKOHOIABCTBOM [6].

Ha Bigminy Big iHmux pimenb AHTUMOHOIIOJb-
HOTO KoMmirery YKpainu, pimenua Koxerii me mo-
JKYTh OyTH OCKap:KeHi B AHTHMOHOIOJBHOMY KO-
MiTeTi (HampUKJIAL, IIIAXOM MOZAHHA CKapTH JI0
T'onosu AMKY abo mo xojerii 3 fgeB’saTu gep:xkas-
uux ymoBHoBakeHuXx AMEKY). HatomicTs ckap-
T'M Ha TakKi pillleHHsa YIOBHOBAMKEHUH PO3TrIALATH
Oxpy:kHUE anmiHicTpaTuBHUMI cyn micra Kuesa.
Y 8B’asKy 3 muMm pimenua Koserii Bkiaiouae pe-
3l0Me CKapru, BucHoBKU Kouerii 3a pesyabratamu
il posryiany, BjIacHe Pe30JIOTHBHY YAaCTHUHY Ta iH-
(hopMmaIrito mpo CTPOK OCKap:KeHHS PIiIlleHHA B CY-
noBomy mopanaky. Ockap:kenus pimenns Kogerii
B cymi BimOyBaeThCs 3TifiHO 3 MPOLEAYPOIO 3BU-
Ya#HOTO CYZOBOTO MPOBAaJKeHHA. Bigmomimuo 10
3aKOHY CTPOK OCKApJKeHHS PIillleHHSA CTAHOBUTH
30 mHiB 3 THA WOr0 ONPUIIOJHEHHS B €JIeKTPOHHIN
cucreMi 3akymisess [9].

IIpomecyanbHi KoOJeKkcH, HPUIIIAOYUA yBary
PO3MEKYBAHHIO IOPUCIUKIII, YACTO MiCTATH HOPMU
PO BUKJIIOUHY migcyauicts. Hampuximam, srigao
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IIpukapnamcvruil OPUOUYHUIL BICHUK

3 vactuHowo 1 crarrti 27 Komekcy amamiHicTpaTus-
HOoro cymoumHcTBa (mani — KAC) Vipainm ammi-
HiCTpaTWBHI cIpaBW 3 IPUBOAY OCKApIKeHHA pi-
IeHb AHTUMOHOIIOJILHOTO KOMiTeTy YKpaiHu 010
PO3IJIALY CKapr IpOo IOPYINeHHA 3aKOHOJABCTBA
y cepi mep:KaBHUX 3aKyIiBeJIb BHUPIMIYIOTHCSI OK-
PYKHUM aaMiHiCTPATUBHUM CYZOM, TEPUTOpiadbHA
IOPUCAUKINA SKOTO MOIIUPIEThCS Ha Micto Kuis.
Ilna 6araThbox IpaBWJIO IIi€i CTATTI CIpUEMAETHCS
K Te, 1[0 Oyab-aki cmopu 3 AMKY 3 mutaus gep-
JKAaBHUX 3aKYIiBeJb — afMiHicTpaTUBHI i CIyXaoTh-
cs OKPY'KHUM aJMiHiCTPATHUBHUM CYAOM CTOJIHIIi.
OpgHak Ile TBePA:KeHHA HiIXOAUTHb BUKJIIOUHO JIJId
aIMiHiCTpaTHBHMUX CIpPaB, a KBajJihikaiida cmopy
K Tmy0JiuHOro a0 CIIOPy PO IPaBO 3/iHCHIOETHCA
3a sarampuHuMu npaBuwiamMu KAC Vipainu rta iH-
X IpoIecyaTbHUX KoaekciB. IIpo me cBimumth
mo3utiia Bepxosuoro Cyny Ykpainu B cKJIafai KoJie-
rii cyamis Kacamifimoro agmidicTpaTHBHOTO CYAY,
BUKJageHa B mocraHoBi Bif 7 TpaBHa 2020 poxy
y cpaBi Ne 826/10147/18 [3].

Y Toii :Ke yac He BapTo 3a0yBaTu, IO BTiTHO
3 myakToMm 7 yactuau 1 crarri 20 T'ocmogapcbKoro
IPOIECYATbHOTO KOAEKCY YKpPaiHW TOCIOZapChKi
CYIU MOXKYTB PO3TIAaTH copu 3a yuactio AMKY,
30KpeMa I0B’sI3aHi i3 3aXMCTOM eKOHOMiUHOI KOH-
KypeHIrii, o0Me:XKeHHAM MOHOIIOJNi3MY B TocIogap-
ChKill mifabHOCTI, 3aXMCTOM BiJ HemZoOpocoBicHOL
KOHKYPeHIIil, a TaKoK MOB’dA3aHi 3 OCKApPIKEHHAM
pimenr AMKY, kpim cymepeuok, BifHeceHUX IO
OpUCAUKIlil Buioro cyay 3 nuTanb iHTEIEKTyalb-
HOI BJIACHOCTi, AKII[O TAKWH CIip BUHUK y 3B’ ABKY
i3 smificHeHHAM rocmogapcbkoi misabaocti. TobTo,
ak I'TIK, rax i KAC Ykpaiuu JonycKamoTh PO3IJIsi]
OKpeMHuX KaTeropiit cimpap 3a y4yacTiO OpraHy nep-
»kaBHOI Biagu - AMKY - mosa mexxamu agminicTpa-
TUBHOT'O CYJTOUNHCTBA.

Takum uwmHOM, 3aKOHOJABellb Iepejbayae [Ba
OpraHM OCKap:KeHHS — AHTHMMOHOIOJbHUN KOMiTeT
Yxpainu ta cyn. IIpote ckapru, AKi BUHUKAIOTDH 10
VKJIAJeHHI JOTOBOPY 3aKVIIiBJIi, posTiasagac AHTIMO-
HOTIOJIBHUY KOMITET, a CKapru m0J0 YKJIaJIeHUX J0-
TOBOPIiB PO 3aKYIiBJII0 PO3MJIALAIOTHECA B CYIOBOMY
mopaaky. Takox pimmeHHA AHTHMOHOIIOJILHOTO KO-
MiTeTy YKpainu Moxxe OYTU OCKap:KeHO B CYZOBOMY
MOPAIKY.

BucuoBku. IlpoBemenmit aHajis 3aKoHOIAB-
cTBa YKpaiHM Ta IPAaKTUKK OCKApPKEeHHS IPOIECy
nyOsiuroi 3aKymiBai M03BOJIAE 3po0UTH TaKi BuU-
cuoBku. Ha meir wac mpaxktuka IlocrifiHo mirouoi
agMiHicTpaTuBHOI K0Jerii AHTUMOHOIIOJBHOTO KO-
MiTeTy YKpaiHu 3 pOBIVIANY CKapr IpO HMOPYIIEH-
HS 3aKOHOJABCTBA y cdepi NyOMiuHNX 3aKyIiBeIb
€ Iy»Ke HecTabiIbHOIO, a PillleHHs y MOAI0HUX cIpa-
Bax cymepeuaTh onHe ogHoMy. CymoBa cucreMa Ta-
KOJK He BijicTae B I[bOMY MIUTAHHI Ta HEe Ma€ € TMHOL
3J1aTOJKEHO0 MO3UIlii Ta MPAKTUKK I[OA0 OiIbIIO-
CTi ImWTaHb, AKi BUHUKAIOTH y XOJi 3AiliCHEHHSA

nyOaivaux axkymiBesb. Jloci He BperysinoBaHe Iu-
TaHHA yHi(iKaIii cupaB, gKi 0OCKapKyoTh B Cymi
micasa mpunHaTTa pimens AMEKY, ocobaupo 110
CTOCY€ETbCA IiACYTHOCTI TaKUX CIpaB, iCHYE He-
o0ximHicTh B posmekyBaHHI wopucaukilii. Ilompu
1le, HeoOXigHO 3BepHYTH yBary Ha TOH (pakT, IO
OCKap)KeHHs Impoueaypu 3akymisai go AMEKY
(3 TOZANBINOK MOMKJIMBICTIO OCKApIKEHHA pilleH-
HA B Cy[i) iMIIIEMEHTOBAHO B CaMy CHCTEMY IIy-
OMiuHMX 3aKyIMiBesb He IPOCTO IK CIOCIO 3aXmCTy
IIPaB Ta iHTepeciB CTOPiH 3aKYIIiBEJHHOTO IIPOIIECY.
Ockap:keHHA IIOBUHHE O0yTH MaKCUMAaJbHO BiIKpu-
TUM Ta IIPO30PUM, 110 GAKTUYHO i CKJIaZa€e OCHOBY
pedopmu y chepi nybIiuHIX 3aKYIIiBeb.
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Anorania

TI'adsaman O. I., Osepxo I'. A. IlopsAmor ockap:keHHS
nyoiuHNX 3aKkymiBeapb B Ykpaini. — CrarTra.

Y crarri mpoaHasi3oBaHO 3aKOHOJABCTBO ¥YKpaiHW,
AKe PEryJIIoE IPOIEeNyPy OCKap:KeHHA Y mpoleci myburiy-
HOI 3aKymiBii. 3a3HaueHi MO3UTHUBHI MOMEHTH Yy pedop-
MYBaHHI IIpouienypu ockap:keHHA. [locigkeno mpobiaemy
00 HEeBPETyIhOBAHOCTI MUTAaHHA YHi(ikamii cupas, Akl
OCKapP:KYIOTh ¥ CY/i Hic/asd IPUAHATTS pillleHb AHTHMOHO-
OJBHOT0 KOMiTeTy YKpainu, 0co0J1BO IOA0 MiAcyAHOCTI
Takux cmpaB. OxapaKkTepu3oBaHO MOPAJOK MifIbHOCTI
Kouerii 3 posriisgy ckapr mpo mopyIleHHsS 3aK0OHOAaBCTBA
y cepi nybaiuHux 3aKymiBenb Ta il posb y BiAmOBigaIb-
HOCTi 32 POBIVIAN CKapT IPO IOPYLIEHHS 3aKOHOJABCTBA
y cepi mybaiuHNX 3aKyIiBesb. BcTaHOBIIEHO, IO CIIPABU
miei Kareropii posrisfalTbcd AK aAMiHiCTPATUBHUMU,
TaK i rOCIOJapChKUMU CYAaMU 3aJesKHO BiJl CKJIamy CTO-
piH, IpeaMeTy I030BY i mpeaMeTy ockap:keHHs. Ilokasza-
HO, 1m0 mpakTuka IlocriitHo mitouoi agmiHicTPaTUBHOI KO-
Jerii AHTMMOHOIIOILHOTO KOMiTeTy YKpaiHu 3 posriany
CKapr Ipo IOPYIIeHHS 3aKOHOAAaBCTBA Y cdepi myOmiuamx
3aKyIiBeJb € Iy2Ke HeCcTabiabHOI0, a PillleHHs Y MOJi0HuX
cIpaBaxX CymepeuaTh OJHE ONHOMY. ¥ CYAOBi# cucreMmi
He Mae €IUHOI 3Jarof:KeHoi MmO3UIlil Ta IPAKTUKU IOI0
OisbIIocTi MUTAHb, AKI BUHMKAIOTH Y XOM4i 3IifiCHEHHS
nybaivaux 3akymiBesb. [loci He BperysniboBaHe MUTAHHSA
yuiirkamii cupaB, AKi OCKapKyoTb B CYAiI Imicad IIpu-
AHATTA pilleHb AHTMMOHOIIOJILHOIO KOMiTeTy YKpainwu,
0c0OJIMBO TIT0 CTOCYETHCS MiCYAHOCTI TAKUX CIPaB, iCHYE
HeoOXiZHICTh B PO3Me:KyBaHHI OpHCIUKIii. 3asHaueHo,
0 HeoOXiZHO 3BEPHYTM yBary Ha Te, L0 OCKAPXKEHHA
TIPOIeYPY BaKYIiBIL 10 AHTHMOHOIOJILHOTO KOMITETY
YK painu (3 moJaIbIIo0 MOKJINBICTIO OCKAP/KEHH PillleH-
Hs B Cy[i) iMILIEMEHTOBAHO B CAMy CHCTEMY IIYOJiuHUX
3aKyIiBeJb He IPOCTO K CII0Ci0 3aXMCTY IpaB Ta iHTepeciB
CTOPiH 3aKyIiBeJIHHOIO IPOIECY, a i 3 METOI BUPOOJIEH-
HS €IWHOI MPaBOBOI IO3UIlii, a TAKOMK ITPO30POCTi 37ilic-
HeHHA 3aKymiBenb. OCKap:KeHHS TOBUHHE OYyTM MaKCHU-
MaJIbHO BiTKPUTHUM Ta TPO30PUM, 110 GAKTUUHO i CKIagae
0CHOBY pedopMu y cdepi myOmiuHuX 3aKyIIiBeb.

Kanawuosi cnosa: mpomenypa OCKap:KeHHA, CKapra,
oyoaiuHi  s3aKymiBai, AHTUMOHONOJBHMN  KOMiTeT
Yxpainu, BignOBigaIbHICTD.

Summary

Hadzaman O. I., Owerko H. Ya. Procedure for
appealing public procurement in Ukraine. — Article.

The articles analyze the legislation of Ukraine,
which regulates the appeal procedure in the public
procurement process. The positive moments in the
reform of the following appeals are determined. The
problem of unresolved issues of unification of cases that
are challenged in the courts after the decisions of the
Antimonopoly Committee of Ukraine, especially those
related to the support of such cases, has been studied.
The procedure of the Board's activity with regard to
the complaint on violation of the legislation in the field
of public procurement and its role in the responsibility
for consideration of the complaint on violation of
the legislation in the field of public procurement are
described. It is established that cases of this category
are considered by both administrative and commercial
courts depending on the relevant page, the subject of
the claim and the subject of the appeal. It is shown that
the practice of the Permanent Administrative Board of
the Antimonopoly Committee of Ukraine to consider
complaints about violations of legislation in the field of
public procurement is very unstable, and decisions in such
cases contradict each other. The judiciary does not have a
unified position and practice on most issues that arise in
the course of public procurement. The issue of unification
of the certificate is still unresolved, who appeal in court
after the decisions of the Antimonopoly Committee of
Ukraine, especially with regard to the jurisdiction of such
cases, there is a need to delimit jurisdiction. It is noted
that it should be noted that appealing the procurement
procedure to the Antimonopoly Committee of Ukraine
(with the subsequent possibility of appealing the decision
in court) is implemented in the public procurement system
not only as a way to protect the rights and interests of the
parties, but also develop a single legal position, as well as
transparency of procurement. Appeals should be as open
and transparent as possible, which is in fact the basis of
public procurement reform.

Key words: appeal procedure, complaint, public
procurement, Antimonopoly Committee of Ukraine,
responsibility.
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JOMOBUTHUCH HE MOJKHA CYIJUTHCH

IIpaBo Ha CymOBUII 3aXUCT € OTHUM i3 HANBAKJIN-
BiImmx rapanTiii 3a0e3meueHHs Ta BiJHOBICHHS IOPY-
IIIeHKX IpaB i cBoOox tognHu. BoHO 3a0e3meuyeThes
Koncrurymieto Ykpainu — 0CHOBHUM 3aKOHOM HAITOL
JIep:KaBy, HOPMU SKOTO BOJIOAIIOTH IIPSAMOIO i€t Ta
HAWBUINOIO CHUJIOKI, IO HAJAE€ 3MOTY I'POMajgHAM

I3 HAOyTTAM UMHHOCTI 3MiH, BHeceHUX 10 [[uBiih-
HOTO IIPOIlecyaabHOro Komekcy — 15.12.2017 poxy,
3aKOHO/IaBeIlb iHTETPYBaB B CYAOBHUI IIPOIEC HOBY
IPOLeIYPY 3aXKUCTY — BPETYII0BAHHSA CIIOPY 34 YUACTIO
CYAJIi, Ta POSIIUPUB MOKJIUBICTh 3aCTOCYBAHHSA aJIb-
TePHATUBHUX CIIOCO0iB BHUPIillIeHHA I[UBiIbHO-IIPABO-
BUX cropiB. OgHAK CHOTOJHI He iCHYe OJHO3HAUHOTO
PO3YMiHHSA 3MiCTY BBeJeHOI HOBEJIU, 0C00IMBOCTEH i1
3aCTOCYBAaHHS, a TAKOMK 3HAUEHHS Ta IIPABOBUX Ha-
CIiIKiIB 714 CTOPiH, AKi 6epyTh ¥ Hill yUacTh.

Meroio crarTi € mocaimKeHHsS crenu@iku mocy-
JIOBOT'O BPETYJIIOBAHHS CIOPiB, 0COOJIMBOCTEH HOBOTO
[IWBiIbHO-IPOIECYAJIbHOIO0 iHCTUTYTY — BPETrYJIO-
BaHHS CIIOPY 3a YYacTIO CYAAi AK albTePHATHBHOTO
cIoco0y BUpIIIEHHS CIIOPiB, HOTO MpOIeCyaJbHUX
HACJHiAKiB Ta BUCBITJIIEHHA IpPOOJEeMATUKH 3aCTO-
CyBaHHS i3 BHUKOPHUCTAHHAM MPAKTHUYHUX KeHciB
CYIOBOI IPaKTUKU.

OKpeMUMU MUTaHHAMY AJIbTePHATUBHUX CII0C00iB
BperyJIOBaHHA IUBiJIbHO-IIPABOBUX CIIOPiB 3aiima-
JIUCh TaKi TeopeTWKHW Ta mpakTuku, Ak H. Bonpa-
peukro-3enmincbka, H. I'pens, C. Iauenko, I'. €pe-
menko, H. Kumnunuk, H. Kipeesa, B. Kyapsasuesa,
0. Moxatikina, €. IIpuiimak, JI. Pomamazge,
0. Tuxancekuit, M. [loximyxk, T. I{ysina.

Besmocepenqub0 BpEryJaOBAaHHIO CIOPY 3a ydac-
TI0 cyAai npucBauysanu cBoi mpari I'. T'onuaposa,
C. 3amapa, O. Kapmasa, B. Komapos, C. KysbmeHKo,
I. Kymepens, H. Mazapaxi, 0. IIputuka, B. Pe3ni-
kKoBa, H. Typmamn, C. @ypca.

Baromuii BHECOK Y [OCHiIKEeHHS IIbOI0 IUTAHHA
3aificuman 3apyO0iskHi HayKOBIl, AK-0T: H. AnexcaH-
nep, JI. Boymn, X. Becmep, E. Barike, M. I'epsoH,
JI. Tepin, T'. Iesic, P. Keppomn, II. Jloperxaiim,
M. ManrH, M. Pob6epre, . Yincaeisn.

Kypc Yxpaiau no s3afinarTa micia B €BpomeiicbKo-
My CmiBTOBapHCTBI Ta YTBEPIKEHHS €BPOIEHCHKUX
CTaHIAPTIB BUMAarae pearyBaHHsA Ha CyYacHi IIpaBoBi
TeH/EHITil 100 HaJaHHA BUOOPY CTOPOHAM IIWBiJb-
HO-TIPABOBOTO CIIOPY (hOpMU 3aXMCTy HA 3acafiax alb-
repHaTuBHOCTI. IligTprMaHHSA HAIIO KpaiHoio Iiei
TO3UIIiI 3HAWILIO cBOE BimoOpa:keHHS B YKasi IIpe-
suneHTa YKpainu «IIpo KOHIEHITif0 BIOCKOHAJEHHS
CYIIBHMIITBA IJIT YTBEPIKEHHA CIIPABEIJINBOTO CYLY
B YKpaiHi BiITIOBiTHO 70 €BPOIIENCHKUX CTAHIAPTIBY .

Tomy Haymi IUBiIBHOTO  IPOIECYATHHOTO
IIpaBa, OKPiM 3aTaJIbHOIPUUHATOTO CYZOBOTO CIIOCO0Y
3aXUCTY IIPaB Ta iHTepeciB ocib, cTaau BimoMi Takox
aJbTePHATUBHI METOIW JOCYZOBOTO BPETYJIIOBAHHSI
CITOpIiB.

Taki asbTepHATUBHI MeXaHI3MU ABJIAIOTH COO0IO
CHCTEMY B3A€MOIIOB’SI3aHUX [ifi CTOpiH Ta iHIIHX
ocib i3 po3riAAy HasSBHOTO CIIOPY, CIPIMOBAHUX Ha
Oro MMo3acy[oBe BPEryJaIOBaHHSI a00 BUPIIeHHS i3
3aCTOCYBAHHSAM NMPUMUPHUX UM iHIIUX He 3a00poHe-
HUX 3aKOHOM IPOIEAYP, 10 3MiHCHIOIOTHCA 3a3BU-
yail Ha MiJCTaBi CYMJIIHHOTO BOJIEBUABJIEHHSA CTOPiH
[2,c. 180-223].

OCHOBHUMMU IIepeBaraMu aJbTePHATUBHUX CIIOCO-
0iB 3aXMCTy €: CIIpOIeHa MpoIeAypa Ta BiicyTHICTH
eJleMeHTa JO0Ka3yBaHHA; BiZICYTHICTH (PopMaIbHUX
IpaBUJ IOBEJiHKM; BLIbHMI BHOIp IOcepegHUKA
(apbitpa, MemiaTopa TOITO); KOH(MiAEHIIAHICTS Ta
HerJIaCHiCTh BUPINIEHHS CIIOPY; MOMKJIMBICTH 0cO0H-
CTOTO KOHTPOJIIO XOIY IPOLeaypy; HeOOMEKeHIiCTDb ¥
yaci; mpuBaTHMH xapakrep [3, c. 12].

BaxanBoo0 03HAKOI HETPASUIIMHUX CIIOCO0iB
3aXUCTY € JOOPOBiIbHE BOJEBUABICHHSA CTOPIiH HA IX
sacTocyBaHHs. Cepell HUX MOKHA BUOKPEMUTH IIepe-
rOBOPH, IIOCEPEIHUIITBO (Mefialiio), IPUMUPEHH,
apOiTpak To1o.

Heob6xigmo BigpisuaTH cymoBy MemiaIliio BiJ KJa-
cuunoi. IlomHATTA «Memiamis» MMOXOAWTH Bim Jar.
“mediare”, 1m0 os3Hauae «OYTH IIOCEPEIHUKOMSY.
Y meperJiai 3 aHIUTiACHKOI MOBY TEPMiH «Mefiaria»
(mediation) osHauae mocepesHUIITBO, KJOMOTAHHSI,
3aCTYIHUITRBO [4, ¢. 119].

© C. B. Iauenko, B. B. Kpacsko, 2020
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IIig saraJpbHONMPUAHATAM TEPMIHOM «MeIiaIfis»
PO3YMilOTh BUPINIEHHS HIUBiIBHO-IIPABOBOTO CIIOPY
CTOPOHAMM 3a CIPUAHHS HeyIepeIKeHOro, Hesalli-
KaBJIEHOTO IIocepeqHuKa (MemiaTopa), poJib SKOTO
oJIATae y NOCATHEHHI IPMMUDPEHHA CTOPiH Ta Bif-
moBigHoi yrogu. OgHAK CHOTOAHI Ie MUTAHHA He per-
JIaMeHTOBAaHO Ha HAIliOHAJBHOMY piBHI Ta He icHye
CIIEI[iaTbHOTO 3aKOHY, SAKWU PeryJoe 3IifiCHeHHA
IpoIeAypu «Meniatnii» B YKpaini.

CBO€I0 Uepromo BPETYJIIOBAHHA CIOPY 3a ydac-
TIO CYIJAi periaMeHTyeTbca TyaBoo 4 Posmimy III
IIIK Vrpainu [5]. Kpim Toro, ix He BapTO OTOTOX-
HIOBATHU 3a MOPSAJKOM peajisarii, ajke BUpilIeHHSA
CIIOPY 3a yYacTIO CYAIi MOMKJIWBE IO MOYATKY PO3-
TJISAY CIIPABH IIO CYTi, a Mefiamis — Ha OyAb-IKOMY
erami. TpuBajicTe Mexmialmii BU3HAUaeTLCSI 3a 3IO0-
JIOI0 CTOPiH, a BPEryJII0BaHHSA CIIOPY 34 YYaCTIO CYAAl
BiIOyBA€THCA MPOTATOM PO3YMHOTO CTPOKY, ajie He
OlIbINle TPUAIATH JHIB i3 ZaTH NPUAHATTS PillleHHA
IIPO BPEryJI0BAHHSI.

Tako:x mpomenypa Megiamii Ta ocoba MmemiaTopa
BU3HAYAETHCA JIUIIE CTOPOHAMHU, CBOEIO UEPTOIO J0-
CyIOBE BPeTyJIOBAaHHSA CIOPY 3a yUacTiO CyAIi Bi-
OyBaeTbeda BiimoBigHO K0 mosoxkeHs [IIIK Yrpainu
Ta peatizyeThcsa 0c00010, SKa 3AiACHIOE IPABOCY -
Is1 Ha mpodpeciiiHii ocHOBI — cyameto. Bapro 3BepHY-
TH yBary, Io MeJIiaTop HaJaroKye KOMYHIiKaIiio
MiK CTOPOHAMHU, AKi caMOCTifiHO 06MpPAaIOTh OITH-
MaJibHe DIIlleHHA JJIA HUX, CYALd K HaAlIgeThCA
IIPABOM HAJATH BJIACHI IIPOIMO3UIII II[OL0 MUPHOTO
BUPIIIEHHSA CIIOPY.

OgHak HeoOXiZHO BHOKPEMHUTH i Aedki cmijbHi
pUCH TaKWX aJbTePHATUBHUX CIIOCO0iB BUPIIIeHHS
CIpaBM, 30KpeMa, OIepPAaTUBHICTh PO3IJIALY, BHOIp
IPUUHATHOTO PillleHHS I 000X CTOPiH, KOH(imeH-
MiHUN XapakTep, IHYYKICTh BUPIIEHHA CIOPY Ta
pearisaiis 3acaf f006POBLIHHOCTI.

Tomy MoO:KHa BBa’KaTH, IO BBEJEHHA TAaKOTO
IIUBLIBHO-TIPOIECYATBHOTO 1HCTUTYTY, AK CYIO-
Ba Megiamis, Mo:Ke OyTH e(eKTUBHUM iHCTPYMEH-
TOM JJIS BUPiIlIeHHS CIIPaB, MPOTPECUBHUM KPOKOM
IO YIOOCKOHAJEeHHA IPOIeCYaJbHOTO 3aKOHOIAB-
CTBa Ta IPUBEJEHHA HOTO y BiAMOBiAHICTE 10 MiXK-
HapPOJHUX CTAHIAPTiB.

BperymtoBanHs copy 3a y4acTio cyai B YKpaini
Ha JaHOMY eTalli 3aiiMae IPOBiJHY IMO3UIIi0 IITOI0 3a-
Oes3meueHHs IPAB JIOAUHY Ha CIIPABeIJIUBUL CYTOBUH
3aXMCT i3 BUKOPUCTAHHAM MiHIMaJbHUX MaTepiajb-
HUX Ta 4acoBUX pecypciB. OpHax HeoO0XimHO po3yMmi-
TH JeAKi 0c00IMBOCTI 0r0 3aCTOCYBAHHS Ta IPABOBL
HACJiKM, AKi BUHMKAIOTh B Pe3yJIbTaTi IIPOBEeIeHHA
TaKoI IPOIeAYPH.

[Topamox BperymwoBaHHA CIOPY 3a YYaCTIO CYI-
Ii peruaMeHTyeThca TJiaBoio 4 IluBinbHOTO mMpoIe-
cyanbHOTO KofmeKcy YKpainu [5]. Crarreto 201 nmepes-
0aueHo, IO Taka Ipoleaypa MOKe 3IifiCHIOBATHCS
JIMIIe 3a 3rofioio 000X CTOPIH M0 MOYATKY PO3IJI-
Iy cmpaBu 1o cyTi. Baxawso BigmituTu, 1o y pasi

BCTYIIY Y IPOIEC TPEThOI CTOPOHMU, KA 3adIBJIAE Ca-
MOCTi#fHi BUMOTH IIIO0 IIPEAMETY CIIOPY, BPETryJio-
BaHHS 34 YUACTIO CY/IIi HEMOKJIBE.

Cyz po3nounHae MpoBeIeHHA TAKOI IPOIIeIyPH 0~
CTaHOBJIEHHIM YXBaJll, SKOI0 aBTOMATUYHO 3YMUHSIE
TIPOBAMKEHHS y CIpaBi. SIKIII0 IPOTIroM CTPOKY Bpe-
I'YJII0OBAHHA CTOPOHU He JOCATHYTh KOHCEHCYCY, IIe-
pembaueHa 3a00pOHA Ha HOTO IIOBTOPHE TPOBEICHHA.

IIpouenypa BperyaoBaHHA MPOXOAUTH y (opMi
CIIIBHUX Ta 3aKPUTUX HApal, B AKMX CTOPOHU MO-
JKYyTh OpaTé ydyacThb TAKOMK y PeKUMi BifeoKoH(e-
pentii. Ha cmispHMX Hapajax IOPUCYTHI CTOPOHH,
iX TpeACTaBHUKHU Ta CYAAd, a HA B3aKPUTUX CYIAT
3a BJIACHOIO IHII[IaTMBOIO CILIKYETBCA 3 KOMKHOIO
CTOPOHOIO OKPEMO.

IlouaTkoBuiI eram mepImoi CHOiJIbLHOI Hapagu Cy-
TMPOBOKYETHCA PO3’SICHEHHAM CYAIEI0 CTOPOHAM
MeTH, IOPAAKY BPEryJNIOBAaHHS CIOPY Ta IX IIpaB
i 060B’A3KiB.

Ha HacTynmHuX CHOibHUX Hapajax CyAnd po3’sc-
HIOE IiJICTaBU Ta IIPeIMeT II030BY, IIicTaBU 3amepe-
YeHb, IIPeAMET JOKAa3yBaHHSA 3a KaTeropiero Takoro
CIIOPY, 3aIIUTY€ CTOPOHHU IIPO iX IPOIO3UILII IIOZO
IIJISXiB BUPIIIEHHs CIIOPY Ta 3AificHIoe iHmm il 3
METOI0 CIIPAMYBAaHHS Ha MUPHE BPeryJTI0BaHHA KOH-
Guairty. Cynmda Tako: MOKe 3aIIpPOIOHYBATH BJac-
HUI BapiaHT MUpHOTO BperyaioBaHHA. OgHAK 3a00-
POHAETHCA HAZaBATU CTOPOHAM IOPUAMYHI TOPATH U
OIIIHKY JI0OKa3iB y cIpasi.

Y mpormeci mpoBemeHHS 3aKPUTHUX Hapaj CYIIA
MOKe 3BepTATH yBary KOMKHOI i3 CTOpiH Ha CyI0BY
IPaKTHUKY, AKa CTOCYETHCA IX MUTAHHSA, Ta MPOIOHY-
BaTU MOJKJIUBI IMIJIAXY BPETYJIIOBAHHSA CIIOPY CTOPOHI
ra ii npexcraBHUKY. IH(opMalris, sxa 00roBOPIOETE-
¢ Ha BaKPUTUX HAPAJAX Ta B Me:KaxX BPEryJIOBaHHSI
CIIOPY 32 Y4YacTIO CY[Ii, € KoH(iaeHITiHOIO i He (iK-
CY€TbCS Oy Ib-AKMMHI TeXHIYHIMI 3aC00aMU UM IPOTO-
KoJioM. Ilepekagad, AKOT0 MOKYTD 3aIyIaTH O yUa-
CTi, TAKOXK IIOIEPeIKAEThCA PO KOH(DIAEeHIIAHICTD
irdopwmarrii. [Tepegdauero okpemMy 3a00pOHY ITIOZIO BU-
KOPHUCTAHHS IIiJT Yac BPeTyJII0OBaHHS CIOPY IIOPTATUB-
HUX ayAi0TeXHIUHUX MIPUCTPOIB, & TAKOXK 3IiACHEHHS
(oto- i KiHOBHOMKH, Bifle0-, BBYKO3AIUCY.

Cgoeto yeproto crarreio 204 IIIIK Yrpainu sakpi-
IIJIEHO IiJICTaBU MPUINHEHHS BPETyJIOBaHHSA CIIOPY
3a y4acTIO CYyAIi, cepes HUX: IOJaHHs OJHI€I0 i3 cTO-
PiH 3aABY IPO IPUNMHEHHS TaKOl IPOIeypH, 3aKiH-
YeHHA CTPOKY BPEryNIOBaHHSA, 3aTATYBAHHS IPOIECY
CTOPOHAMU, & TAKOXK YKJATeHHSI MUPOBOi YyIoau MisK
CTOPOHAMY Ta 3BEPHEHHS M0 CYIy i3 3asgBO0 mpo ii
3aTBEPMKEHHSA a00 3BepHEHHA II03MBava OO CYAY
i3 3asBOIO PO 3aNUIIEHHS II030BHOI 3adBU 6e3 Pos-
rIany, abo B pasi BiIMOBHU IO3WBaYa Bij MMO30BY UU
BU3HAHHSA II030BY Bigmosigzauem [5].

3a pe3yabTaTaMy IPUIUHEHH MIPOIEIYPH BPETY-
JIIOBAHHSA CYAJA IMOCTAHOBIJIAE YXBaly, KA HE MOXKE
OyTHu ocKap:KeHa, Ta BUPINye MUTAHHS II[0Z0 IIOHOB-
JIEHHS IIPOBA/IKEHHS y CIIPaBi.
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BaxxnmBo HaramaTtu, 10 BPETYJIIOBAHHA CIOPY
3a yYaCTIO CYANi 3iACHIOETBCA IPOTATOM PO3YM-
HOTO CTPOKY, ajie He OiJbIle TPUALATH AHIB 3 THA
IIOCTAHOBJIEHHSA YXBaJX IIPO IOro IIPOBEIEHH,
TaKWi CTPOK He MOJKe OYTH IPOJOBIKEHU.

BpaxoByroun BuIresasHaueHi m0J0KEeHHS, TOJIOB-
HOI0 MeTOI0 BPETyJIIOBaHHSA CIOPY 3a YYacTiO CYAAi
€ TIparHeHHA BUPIMIEHHS CIOPY MiK CTOPOHAMH [0
MOYATKY CYAOBOTO PO3IVIANY BaiJd 3aoIlalKeHHs
Yyacy Ta IOJAaTKOBUX CYJOBUX BUTPAT.

YzaranbHeHa cypoBa npaktuka 2018-2019 pokis
CBiTUUTH PO Te, 10 BPETYII0BAHHS CIIOPY 34 YUACTIO
CYIJIi 3aCTOCOBYETHCS MO0 TAKUX KATErOpill cipas,
SK posipBaHHA ILII00Y, CTATHEHHSA aJTiMEHTiB, MOLLI
MaiiHa, TOTOBipHi cIopu, TPYAOBi CIIOPH OO 3aXU-
CTY IIpaBa BJIACHOCTI, }KMTJIOBI CIIOPH.

Omuak cymoBi pilleHHA TaKOX IeMOHCTPYIOTh
mpobaeMu, gKi MOKYTh BUHMKATH IIifl 4ac 3acTOCy-
BaHHS IIPOIEyPY BPETYJIOBAHHS CIOPY 3a YUaCTIO
cynni. Hampukian, mijg uac miaroroBuoro mpoBaiKeH-
HS 3aABY IIPO BPETYJIIOBAHHSA CIIOPY 3a YUaCTi Cyami
moJla€ JIuile ofHa i3 cropin. B Takomy pasi cyn Bin-
MOBJIAE Y IIPOBeJIeHHI MaHOI MpoIeaypy Ha IiacTaBi
4. 1 cr. 201 IIIIK Yxpainu (YxBasa 3aBoAChKOTO pa-
iounoro cyay M. Mukosaesa Big 28.09.2018 y cmpa-
Bi N2 487/2389/17). Takoxk Bpery.II0BaHHA CIOPY 34
yuacTi cyani IpUNUHAEThCA V 3B’ A3KY i3 3aKiHueH-
HAM CTPOKiB Takoro Bpery.tioBanud (YxBajsa Komco-
MOJIBCBKOTO MichKOTO cyny IlosTaBebKoi obacTi Bif
04.10.2018 y cuipaBi Ne 534/442/18). 3 mosuTuBHUX
pesyJabTaTiB, Iie YKJIageHHS MupoBoi yrogu (YxBasa
Bouarpagceroro paiionmoro cyny Omechkoi 00JacTi
Ipo 3aTBepi:KeHHsA MupoBoi yrogu Bix 06.04.2018
y cupaBi Ne 497/935/17) [6].

Taxko:k HEOOXiTHO 3ayBAKUTH, IO 3aCTOCYBAHHS
JOCYZIOBOTO BPEryJIOBAHHS CIIOPY HE IMOBHHHO BBa-
JKaTHCh 000B’SI3KOBOI0 YMOBOIO 3BEPHEHHS IO CYAY.
Ha nwpomy marosomrye i €BpomeiicbKuit cyn 3 mpas
JIOIWHA, IKUH TiATPUMYE ITO3UIIi10, III0 IPABO Ha J0-
CTYII IO IPABOCYAASA MOKe OyTH 00Me:KeHUM Y BU3HA-
YeHUX BUMAJKAX, OTHAK TaKi 00Me:KeHHsA B JKOTHOMY
pasi He IOBMHHI 3MEHIITYBATU PiBeHb TAKOTO AOCTY-
Iy, aJ2Ke 3HEeIiHIOEThCA CYTHICT Iboro mpaBa. O0me-
JKeHHs He OyayTh cymicaumu 3 1. 1 cr. 6 KomBenmii
PO 3aXMCT IPaB JIOJUHN i OCHOBOIIOJIOXKHUX CBO-
00/, AKIIIO BOHU He MEePeCTiAyIOTh «3aKOHHOI METH»
Ta AKIIO BifICYTHS «pPO3YMHA CIiBPO3MipHICTH MiK
3acobaMu, IO BUKOPUCTOBYIOTHCSA, TA METOI0, AKa
mepecaigyerbes» [7].

Tomy 3acToCyBaHHS HMPOIEAYPHU JOCYZOBOTO Bpe-
T'YJIOBAaHHS CIOPY 3a YYacTIO CYAAi He 3aJIeKUTh
KOHAHHSA YN HEBUKOHAHHS Ta He BILIMBAE HA IIpa-
BO iHIiI[ifOBaHHS 3BEPHEHHS 3a CYJOBUM 3aXWCTOM.
B rakomy pasi mpaBo Ha CYZ0OBUiT 3aXUCT B :KOAHOMY
pasi He € BTpaueHWM, a IMOBMHHO ONTHMi3yBaTHCh
IIIJIAXOM 3aIIPOBAIKEHHA aJbTePHATUBHUX CIOCO0iB
BpeTryJIIOBaHHSA CIIOPiB.

Kpim npaxkturu €CILJI, mme mpaBuio BUILINBAE i3
yactuHu 5 craTTi 55 Koncruryuii Ykpainu, aka ra-
PAHTYE KOXKHOMY IIPaBO OYb-AKUMU He 3a00pOHEeHN-
MM 3aKOHOM 3aco0aMu 3aXUIIATH CBO1 IpaBa i cBo6o-
I'¥ BiJl TOPYIIIEHb Ta IPOTUIIPABHUX ITOCATAHb [8].

Bpaxosyioun momo:xeHHsS OCHOBHOTO B3aKOHY,
Koucruryniitauii Cyx Ykpainu y cpasi mpo zocypo-
Be peryatoBanusa (Pimennsa Big 9 munma 2002 poxy
No15-pm/2002) 3asHauuBs, 10 IPaBoO Ha CYTOBUH 3a-
XUCT He M030aBisde cy0 €KTiB IPABOBIMHOCUH MOK-
JINBOCTI OCYJOBOT'O BPETy.II0BaHHS copiB [9].

ITe moxxe OyTu mependayeHo IMUBiILHO-TTPABOBUM
JOTOBOPOM, KOJU Cy0’€KTH IIPaBOBiJHOCHH L00pO-
BiIbHO 00upaioTh 3aci6 saxmcty ix mpas. Ilocymose
BPETYJIIOBAHHSA TAKOXK MOXKe MATH! Miclie 3a BOJIEBU-
SABJIEHHSAM KOXKHOTO 3 YUACHUKIB IIPAaBOBIIHOCKH, 3a
BiZICyTHOCTi y ZIOTOBOpi 3acTepeskeHHs IOJ0 BPEry-
JIIOBaHHS TaKkoro cmopy [9].

Bigrak o6paHHS I€BHOT0 3ac00y IIPABOBOTO 3aX M-
CTy, BPaXOBYIOUH JOCYJOBE BPETyJIOBaHHA CIOPY,
€ IIPaBOM, a He 000B’I3K0M 0Cc00H, KA HA JOOPOBiIb-
HUX 3acajfiaX, BUXOJAYMW 3 BJIACHUX iHTepeciB, #OT0
BUKOPUCTOBYE. BcTaHOBIEHHS 3aKOHOM 000B’S3KO-
BOTO [JOCYJOBOTO BPETYJIOBAHHS CIOPY € HEIOIY-
CTUMUM, ajKe 00MeKYETbCSI MOMKJIMBICTL IpaBa Ha
CYZIOBUI 3aXMCT.

Tary oK IO3UIIiI0 IIPOJEMOHCTPYBaB Bepxos-
uuit Cyx Ykpainu y cBoiit [locranoBsi Big 27 TpaBHA
2020 poxy y cupasi Ne 2-2134/2010) [10].

3paskoBuM € pimenHsgs KoHcruryniiinoro
Cyny Yipaiuu Big 9 nmunusa 2002 poxy mo cmpasi
Nel-2/2002. ¥V HpOoMYy mependaueHo, 1mo 0608’ A3K0-
Be JIOCYZI0Be BPETYJIIOBAHHSA CIIOPiB, IKe BUKJIIOUAE
MOJKJIMBICTh NMPUHHATTA II030BHOI 3adBU A0 PO3-
TJARY 1 3oiiCHEHHS 3a HEI0 IPaBOCYAAsA, IOPYIIYE
mpaBo 0co0u Ha CymoBuil 3axucT. MoKINBICTL BU-
KOpPHUCTAaHHS Cy0’€KTaMM NPABOBiJHOCHH LOCYZO-
BOTO BPETYJIIOBAHHS CIIOPIB MOKe OyTH JOJATKO-
BUM 3ac000M IIPABOBOT'O 3aXMCTy, AKUI HepsKaBa
Hajlae yUacHMUKAM IIeBHUX IIPAaBOBiJHOCHUH, IO HE
CYIEepPeunTh NPUHIIUIY B3HifiCHEHHS IIPaBOCYII
BUKJIOUHO CyZIOM. 3 OISy Ha HeoOXimHicTs mif-
BUIIEHHSA PiBHA MIPABOBOTO 3aXMUCTY AeP:KaBa MOKE
CTUMYJIOBATH BUPIIIeHHA MPAaBOBUX CIOPiB y Me-
JKaxX JTOCYMOBUX MPOIEAYP, OSHAK IX BUKOPUCTAH-
HS € IPaBOM, a He 000B’ I3KOM 0c00H1, AKa MOTpedye
raxoro 3axueTy [11].

Y IlocramoBi BepxoBuoro Cyzy VYkpainu Bix
19 Bepecusa 2018 poxry mo cupaBi Ne 719/240/16-11
Cymu MiAmaIM oOI'PYHTOBAHOTO BHUCHOBKY IIPO Te,
1[0 ONPUJIIOAHEHHS CIOUCKiB OOP:KHUKIB He CBif-
YUTh PO IPOTUNPABHY IIOBEIiHKY BiAmoBizaua,
OCKiJIbKM YMHHUM 3aKOHOJABCTBOM HE BCTAHOBJIEHO
IpPAMOI 3a060POHY HiATTPUEMCTBY B TAKHUU CIIOCi0 3a-
XWIIaTH ¢BOi mpaBa, a Hanpasaenuda [IKITY «Temno-
BOZOKAHAJ» IO3WBAYY IIUCbMOBUX IIPETEH3i# 11010
ImoralleHHsa 3a00proBaHOCTI € OJHUM i3 cIocobiB
IOCYOBOTO BPeryIl0BaHHSA cropis [12].



Bunyck 5(34), 2020

65

ITocranoBoro Bix 14 mrororo 2018 pory y cmpasi
Ne 464/7725/15 Brasano, 1110 3rigHo 3i crarreio 16
K Yxpainm Ko:xHA ocoba Mae IpPaBO 3BEPHYTHUCH
JI0 CyIy 3a 3aXMCTOM CBOT'O 0COOMCTOI'0 HEMATHOBOT'O
abo MaifHOBOTO IIpaBa Ta inTepecy. Ko:xen Mae mpaBo
Ha PO3IJIAf WOT0 CIIpaBu CYAOM, IO BifTOBimae Bu-
Moram cTaTTi 6 KoHBeHIIil Ipo 3aXuCT mpaB JOAUHN
i ocHOBOMOTOKHUX cBOOOL [13].

CymamMu BU3HAUEHO, 110 0co0a JIUIE 3 BJACHUX
IIepeKoHaHb 00mpae 3acib CyZoBOTO 3aXMCTy, HiXTO
He MOJKe Il IPUMYCUTH 0 AOCYI0BOTO BPeTyJII0OBaHHA
CIIOPY, a TaKO:K M030aBUTH 3BEPHEHHS 10 CYAY IJIA
3aXMCTy CBOIX IIpaB.

Tomy cymm momepemHixXx iHCTAHIIH IIPaBUJILHO
BBaJKaJM, III0 IPABO 0COOM 3BEPHYTHCA IO CYAY 3a
3aXMCTOM CBOTO IIPaBa peasisyeThCsa He3aIe:KHO Bif
MOXKJIMBOCTI 3IiICHUTY BPET'yTIOBAHHS CIIOPY B IT03a-
CYZOBOMY ITOPSAAKY.

BucnoBku. IlocymoBe BperyJioBaHHA € HOBEJIOIO
IIUBiIBHOTO CY[OUYNHCTBA, IepeBaraMu SKOoro € THyY-
KiCTb, IIBHAKICTh, €KOHOMHICTH Ta KOH(DimeHIIil-
HicTs. Cepen aJbTepPHATUBHUX CIOCO0IB 3aXMCTy B
[MuBitbHOMY TIIpOIECYANTBPHOMY KOAEKCI YKpaiHu
perJIaMeHTOBAHO IIOPSNOK 3iMCHeHHSA IOCYO0BOTO
BpETyJIOBAHHA CIOPY 32 y4acTio cyAai. Moro Takox
Ha3WBAIOTh CYZOBOIO Mefialli€lo, fKa Bigpi3HAETH-
cA Bij 3BUUAiHOI 32 HOPMATUBHUM 3aKPIIJIEHHAM,
TPUBAJIICTIO TIPOIEAYPU, MEXaHi3MOM peaJsisairii,
cy0’eKTamMu.

TomMy IPOIOHYEMO BBECTW BUBHAUEHHS MOHATTS
«CymoBOi Mefiarii» K T0IaTKOBOTO 3ac00y IPAaBOBO-
T'0 3aXHUCTY, 10 IIepeabdavae BUPIIIeHHS CIIOPY Ha JI0-
OpOBiMBbHUX 3acafiax Ta CIPAMOBAHWUI HA IIiABUIIEH-
Hs PiBHS CYZ0OBOTO 3aXMCTY IIpaB Ta cBoOOJ 0cobH,
a He or0o 00MeKeHHA.

ITpoanasizyBaBmIn CyZOBY IPAKTUKY HAI[iOHAJH-
HUX CYHAiB Ta €BPOIMENCHKOTO CyAy 3 IpaB JIOAUHN
II10/10 ITPaBOBUX HACJIIKiB 3aCTOCYBAHHSA YU HE3ACTO-
CYBaHHS JOCYZOBOTO BPEryII0BAHHA, HEOOXiTHO mif-
CyMyBaTH, I[0 BiANOBigHO 10 mpaBa, a He 000B’I3KY
oco0u Ha JOCY[0Be BPEryJIOBaHHS BOHA CAMOCTiHHO
BUPIiIllye 4m 3acTocoByBaTH ioro. HixTo He MoOiKe
OyTH TPUMYIIEHWH OO HOCYZOBOTO BPEryJIIOBAHHS.
IIpo me cBiguuTh i HasBa Hamol craTTi — «IloMOBU-
THCh He MOXKHA CYIUTHCH», KA HAJAE MOMKJIUBICTH
KOKHOMY BHUPIIIUTH A7 cebe, e caMe IMOTPiOHO 1Io-
CTAaBUTHU PO3AiaoBuUi 3HAK. CBOEI Ueproi gep:kaBa
MOBMHHA 3a0e3leunTH HAJEeKHY peatisaiiio Oyab-
SKOTO BHMOOPY o0cobu BiANOBiAHMMU HOPMATUBHO-
IIPAaBOBUMU aKTaMHU.

Tomy mpaBo KO:KHOI 0co0M Ha IPABOCYAAS MA€E
OyTu 3abesmeueHe CTBOPEHHAM e()eKTHBHOI CUCTEMU
3aXHCTY MOPYIIIEHNX, HeBU3HAHNX UM OCIIOPIOBAHUX
paB, cBOOOJ Ta iHTEpeciB rpOMajifiH i IPOTPeCUBHUM
PO3BHUTKOM IIPABOBUX MEXaHi3MiB aJbTepPHATHBHOI'O
BUDIiINIeHHS IIPUBATHOIPABOBUX CIIOPiB, AKi OyAyTh
iHTerpyBaTuCh i3 mpaBOM Ha GeslmocepenHe 3BePHEH-
HS 10 CYIY, a He 00MeKyBaTu H1oTo.
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Hauenxo C. B., Epacvro B. B. loMOBUTHCH He MOKHA
cymutuchb. — Crarr4.

¥ crarTi gocaimixeno crenudiky J0CyI0BOI0 BPEryJIio-
BaHHA IUBITBHUX CIOPiB Ta BUBHAUEHO, IO Ile CYKYI-
HicTh [ill yYacHUKIB cIOpy, fAKi COPAMOBAaHI Ha BUDI-
IIIeHHA KOHQJIIKTY i3 BUKOPUCTAHHAM I103aCyAOBUX IIPO-
meayp, IO He 3a00pPOHEHi NIUBLILHUM IIPOIECYATbHUM
3aKOHOJABCTBOM Ta 0as3yIOTbCS Ha BiILHOMY BOJIEBHSB-
JIEHH] CTOpiH.

BucBiT/ieHO OCHOBHI TepeBaru albTePHATUBHUX CIIOCO-
0iB BupimeHHd nMBiALHUX cmopiB. Cepex HUX CIIPOIEHA
IIpOIeAyPa, BiIbHMI BHOip IIOCepeHIKA, BiICYTHICTD eJIe-
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IIpukapnamcvruil OPUOUYHUIL BICHUK

MEeHTa JOKasyBaHHs, KOH(]ifeHIiliHicTh, HeOOMEKeHIiCTh
B Uaci, BiicyTHiCTS HAAMipHOTO opMaIisMy, Z00pOBiIbHE
BOJIEBUABJIEHHA.

BeranoBieno, 1o «cymoBa Memiamisg» Ta «Memialmid»
He € TOTOXKHUMU MOHATTAMU. KpurepiaMu posmMesKyBaHH
€ TIOPAJOK peasisalfii, TpUBAIiCTh IPOLEAYPH, CY0 €KTHUB-
HUW CKJIAJ], PYHKITIOHATHHI TOBHOBAKEHHS II0CEPETHUKIB.

BusHnaueHo 0co0JMBOCTI HOBEJIW IMBiJILHOTO IIpOIIE-
CYaJIBHOTO 3aKOHO/IaBCTBA — BPETYJII0BAHHSA CIIOPY 3a yUac-
TIO CYA[i, Ta 3aIIPOIIOHOBAHO BU3HAUATH CY/IOBY MeZiaIlito
SK TOJATKOBUH 3aci0 mpaBOBOTO 3aXUCTY, 110 Tependavae
BUDiIIeHHSA CIIOPY Ha JOOPOBLIHHUX 3acaZiaX Ta CIPIMOBa-
HUY Ha MiJBUIIEHHA PiBHA CyJOBOTO 3aXUCTY IIPAB Ta CBO-
001 0cobu, a He 10r0 00OMeKeHHs.

3’dcoBaHO, III0 Taka AaJbTepHATHBHA IIPOIeAypa
€ ofHUM i3 e(eKTUBHUX CcHOCO0iB BUPIIIEHHA CIIOPIiB,
dKa 3abesneuye BUDPIIIEHHS CIPABU 3a JOIOMOTOK MiHi-
MaJbHUX MaTepiaJbHUX Ta YacoBHX pecypciB. I'010BHOIO
METOIO JOCYI0BOI'0 BPEryII0BAHHS CIIOPY 34 YUaCTIO CYAI1
€ TIparHeHHs BUPIIEeHHA CIIOPY MiXK CTOPOHAMY 0 OYAaT-
KY CYZOBOTO PO3TJIALY 3a/J1 3a0IaI;KeHHA Yacy Ta JoJaT-
KOBUX CYIOBUX BUTDAT.

Hocnimxeno mpoOJeMHI acmeKTH, AKi MOKYTh
BUHUWKATH IIiJ 4ac 3aCTOCYBaHHSA CYZOBOI Mefialii, a Ta-
KOK 11 MO3UTUBHI Pe3yIbTaTH, 1110 00T PYHTOBAHO CYI0BOIO
IPaKTUKOIO.

B pesynbTaTi mochigikeHHsS BCTAHOBJIEHO, IO BHOIp
JOCYZIOBOTO BPETYJII0BAHHS CIOPY 3a YUACTIO CYAMi € TIpa-
BOM, a He 000B’ A3KOM 0c00H, AKe He 00MeKye MOKINBOCTL
peanisamii mpaBa Ha CymoBuiI 3axucT. ANbTePHATUBHUMN
CII0Ci0 3aXMCTy 06MPAEThC 0COO0I0 3 BIACHUX IIePEKOHAHD
Ta He m030aBJIsae 3BepHEHH 0e3I0ocepeiHbo 10 CYAY 3a 3a-
XHMCTOM CBOiX IIpaB, a Jep:KaBa IMOBUHHA CTBOPUTHU HEOO-
XigHi yMOBU [JId MiATpuMaHHS ii BOOPY Ta OmTHMisaIrii
e()eKTUBHOTO (DYHKIIOHYBaHHA JOCYIOBOTO Ta CYAOBOTO
BpEryJOBaHHSA IUBILIBHUX CIOPIB.

Kanawuosi cnosa: anbTepHATUBHI CIOCOOM BaXUCTY,
JIOCYZI0OBe BPEryJII0OBAHHA 3a YYacTiO CYALi, 000B’sI3K0OBa
YMOBa, IPaBO HA CYOBUI 3aXWCT, CYyI0Ba TPAKTUKA.

Summary

Dyachenko S. V., Krasko V. V. It is impossible to
agree to sue. — Article.

The article examines the specifics of pre-trial settle-
ment of civil disputes and determines that it is a set of

actions of civil litigants, which are aimed at resolving the
conflict using out-of-court procedures, which are not pro-
hibited by civil procedural law and based on free will.

The main advantages of alternative ways of resolving
civil disputes are highlighted. Among them are a simpli-
fied procedure, free choice of mediator, lack of evidence,
confidentiality, unlimited time, lack of excessive formal-
ism, voluntary expression of will.

It has been established that «judicial mediation» and
«mediation» are not identical concepts. The criteria for
differentiation are the order of implementation, the du-
ration of the procedure, the subjective composition, the
functional powers of the mediator and the judge.

The peculiarities of the novelty of civil procedural
legislation — dispute resolution with the participation
of a judge are determined and it is proposed to define
judicial mediation as an additional remedy, which pro-
vides for resolving the dispute on a voluntary basis
and aims to increase judicial protection of individual
rights and freedoms.

It has been found that such an alternative procedure
is one of the effective ways of resolving disputes, which
ensures the resolution of the case with minimal mate-
rial and time resources. The main purpose of pre-trial
dispute resolution with the participation of a judge is
the desire to resolve the dispute between the parties
before the trial in order to save time and additional
court costs.

The problematic aspects that arise in the application
of judicial mediation, as well as its positive results are
studied, which is substantiated by judicial practice.

The study found that the choice of pre-trial dispute
resolution with the participation of a judge is a right, not
a duty of a person, which does not limit the possibility
of exercising the right to judicial protection. The alter-
native method of protection is chosen by the person from
his own convictions and does not deprive him of going di-
rectly to court to protect his rights. The state does not de-
prive the right to judicial protection, but creates the nec-
essary conditions to maintain its choice and optimize the
effective functioning of pre-trial and judicial settlement
of civil disputes.

Key words: alternative methods of protection,
pre-trial settlement with the participation of a judge,
mandatory condition, the right to judicial protection,
judicial practice.
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cmapwiuil gukaaday Kapedpu yusiibH020 NPABA Ma npoyecy
XapKiecvk020 HAUIOHANILHO20 YHIGepCUMemY HYMPIWHIX CNpaé

ITPUITMHENHA OKPEMUX BUAIB 3050B’A3AHb BIACTYIIHUM

ITocranoBka mpo6aevu. CyuyacHa IpaKkTUKa BU-
HAKHEHHS, PO3BUTKY Ta NPUIWHEHHS IUBLIBHUX
IIPaBOBIJHOCHH BUMAra€ BiJl Y4aCHMKIB 3aCTOCYBaH-
Hd e)eKTUBHUX Ta BOJHOUAC OIEPATUBHUX CIIOCO0iB
VIpaBIiHHS AMHAMIKOI0 3000B’d3aHHS, alKe BaX-
JIUBUIM JIJIS CTOPiH € BpaXyBaHHSA iHTepeciB Ta moTped
KOKHOI 3 HMX Ha BCiX eramax icHyBaHHS 3000B’f-
3aHHA, a TAKOK BUACHE IOIMEpeIKeHHS HeOaKaHWX
HeraTUBHUX HACJTiKiB HeBUKOHAHHSA, HEHAJIEKHOTO
BUKOHAHHSA YMOB JOTOBOPY a60 iX HacTaHHA y 3B’ A3-
Ky 3 OyAb-aKuMHU iHmuMu oocraBuHamu. OpHum is
HaMOiMBII THYYKHUX Ta YHiBepCaIbHUX IHCTPYMEH-
TiB MPUIMHEHHSA 3000B’sI3aHHA € KOHCTPYKILiA Bim-
CTYITHOTO, 3aCTOCYBaHHS SKOi B JOTOBIpHIN Ipak-
TUIi € BimoOpasKeHHaM AMCIIO3UTUBHOCTI Ta IPAMOL
nii mpumHIuUTY cBobogu moroBopy. Tak, srigmo si
ct. 600 ITuBinpHOrO KomeKcy YKpainu (mami — IK)
3000B’g3anHsA [1] mpUIMHAETHCS 32 3TOJ0I0 CTOPiH
VHACJiIOK TepefaHHa OOPXKHUKOM KPeJuTOPOBi Bifi-
cTynHOro (Tpolmneli, inmoro maitra ToIo). Posmip,
CTPOKH I IOPAJOK IepeJaHHs BiCTYIHOT0 BCTAHOB-
JIIOIOTHCA CTOPOHAMU.

Cran pocaigsxenns. IIuranmmam ocobauBocTei
IOPUIVNYHOI TPUPOAM, IIPABOBOI peryamMeHTaIlii poJi
¥ MicIIA BiICTYIIHOTO B CHCTEMi IificTaB MPUINHEH-
HA 3000B’a3aHHA, 3’ ACYBaHHIO TPOOJIEM Y MIPAKTHUIIL
3aCTOCYBAHHS IIHOTO iHCTUTYTY MPUCBAUCHO YUNMAJIO
HAYKOBUX IIPAIlh AK IOJO0 3aTaJbHUX ACHEKTiB IIpHU-
OUHeHHd 3000B’d3aHHSA, TaK i IMOJO BiACTYIIHOTO.
[IuTanHAM 03HAK BiZICTYIHOIO AK CAMOCTifHOI mi-
CTaBU NMPUIMHEHHS I[UBiIBHOTO 3000B’ A3aHHS, HOTO
BiiMiHHOCTEH Bif iHITMX CYMIKHUX iHCTUTYTIB 30-
00B’3aJIbHOT0 IIPaBa, 0COOJMBOCTEH 3aCTOCYBAHHSA
IIbOTO MeXaHi3My JikBigamii ropuAMuYHUX 3B SA3KiB
Mi’X CTOpOHAMU Ta OT0 HACIi[KiB BUCBITJIEHO B IIpa-
max A.M. Baamyxka, T.B. Boguap, A.B. Koctpyou
[2], O0.4. Kysbmuua, O.I. Mixuo, €.B. ITagyna [3],
I.1. Iyuroscekoi, ®.A. Illumka [4], O.C. IBopcskoi
[5] Ta inmux. BogHouac okpeMoi yBaru moTpedyioTh
OUTAHHSA TPUINHEHHA BifICTYIHUM OKPeMWUX BUIIB
3000B’ A3aHHA.

Mertoro cTaTTi € 3’sICyBaHHA MOXKJMUBOCTI Ta 0CO-
OMMBOCTEH 3aCTOCYBAHHS ITiel mMifcTaBy IPUINHEHHSA
IEeBHOTO BUAY 3000B’S3aHHA 3 ypaxyBaHHAM HOTO
cyTHOCTi Ta 3micTy. [OmigbHICTD AOCHIMKEHHA OK-
pecieHuX TUTAHb CJiJ HOACHUTH BAaKJIUBUM 3HA-
YeHHAM BiJIOBIIHWX TEOPETUYHUX HAIPANIOBAHb
He JIUIIIE JJI Cy4acHOI JOKTPUHY IUBiJIBHOTO IIPaBa,
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aje ¥ 1A ITPAKTUKU 3aCTOCYBaHHA Ifiei mpaBoBOi
KOHCTPYKIIii 11070 pisHUX BUIiB 3000B’dA3aHb, IKAa,
BJIACHE, CBiIUNTD PO BUHUKHEHHS CKJIATHUX IIPABO-
BUX IATAHb y 3aCTOCYBAHHI BIICTYIHOTO K HiJCTAaBU
NPUNUHEHHS IeBHUX BUJiB IUBiLIBHUX 3000B’sI3aHb
Ta BifICYTHICTH €IWHOI'0 IigXOAY X0 iX BHUpIIIeHHI.
Amnais 3a3HaueHo0l Mpo0IeMaTHKHN JO3BOJUTE CHOP-
MYBaTH YSABJIEHHS PO HAIPSAMY IOJAJTBIIIOT0 BIOCKO-
HaJIeHHS BiZITIOBiTHOTO 3aKOHOJABUOT'0 PETYIIOBAHHS
Ta 3a0e3IeUeHHA €IHOCTI MPAKTHUKHU 3aCTOCYBAHHS
IHCTHUTYTY BiICTYITHOTO.

L1 mocATHEHHA OKPECJIeHOI MeTH aBTOP CTABUTD
mepes cob00 3aBAAHHS 3iCHUTH aHAJi3 Ta cdop-
MYJIIOBATH 3aTaIbHIM BICHOBOK IIOZO 0COOJIMBOCTEH
OPUIAHEHHS eBHUX BUAIB LIUBLILHUX 3000B’A3aHb
BifICTYIIHMM, a TaKOK HAJATU aBTOPCHKI IPOMO3UIIii
IIIAXiB YIOCKOHATEHHS 3aKOHOABYOI perjaMeHTa-
il 1mo/10 mepesaHHA BiICTYIHOTO AK IIiCTaBU IPHU-
IUHeHHS 30008’ A3aHHA.

Buknan ocHoBHOro marepiany. Ik ybauaeTncs
3 aHajisy mosoxkens cr. 600 IIK, sakoHomasems He
o0Me:kye CTOpiH y BuHOOpPi IpeameTa BiICTYIHOTO,
3aKpIIIIOIUN HEBUUEPITHUN IMepes ik MaiHOBUX
IiHHOCTEH AK BigcTymHOTrO (pyXoMi, HepyxoMmi peui,
MAalHOBiI KOMILIEKCH IIiAIPHEMCTB, MAaWHOBI IIpaBa i
HaBiTh BUKOHAHHSI PO0iT, HAJAHHI IOCIYT), IK i He
o0MeKye B 3aCTOCYBaHHI BiICTYIHOTO IJIA TPUIIHU-
HeHHS OyAb-IKUX 3000B’dA3aHb (IK HOTOBipHUX, TaK
i genmikTHUX) Ta Ha OyAb-IKif cTamii pO3BUTKY 30-
00B’ A3 ITbHUX IIPABOBIJHOCHH.

IIpoTe B ropuamuHiii JiTepaTypi BUCIOBIOOTHCT
OYMKH IIIOZ0 HEeoOXimHOCTI BCTAHOBJIEHHS MPAMUX
3a00pOH 3aCTOCYBAHHA BifCTYIHOro a60 0COOJMBUX
yMOB HOr0 IlepefaHHS 3ajiesKHO BiJ BUAY Ta CYT-
HOCTI IIeBHUX BUJIB 3000B’d3aHb. Tak, AK 3a3HaUaE
0.C. fBopcbka, «y IOroBOpax IOCTAYAHHS eHepre-
TAYHUX Ta iHIIIX pecypcamMu uepes IPUETHAHY Me-
Pexry, KOHTpaKTalii ciIbCbKOTOCIOZAPCHKOI IIPO-
IyKIIii, ToroBopax MOCTaBKY AJI 3aJ0BOJIEHHS MpPio-
PUTETHUX Nep:KaBHUX IMOTPeb, Ha Jep:KaBHE 3aMOB-
JIEHHS, 3 OTJIANY Ha IPaBOBY CIPIMOBAHICTh, 0C00IH-
BUHl Cy0’€KTHUI CKJIAJ, IPaBOBUH pe:KuM 00 €KTiB
mepeaHHA BiICTYITHOTO MaJo 6 JOTyCKAaTHUCS 3a MeB-
HUX YMOB, OCKiJTbKU TaKe MOXKe BIIMHYTH Ha iHTe-
pecu TpeTix ocib, MO3HAUNTUCA Ha MOIOBHEHHI aep-
JKaBHUX MaTepiaJbHUX 3amaciB, (DOH/IB, CTPAXOBUX
pesepBiB ToI110, JecTadiTisyBaT BiIHOCUHY B TUX UK
iHmMX cerMeHTax pUHKY» [3, c. 206].
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IIpukapnamcvruil OPUOUYHUIL BICHUK

Ha mamy gymMKRy, IiJTKOM CIYIIHUMY € 3ayBasKeH-
HA JOCJTiJHMKIB IIOZO HEOOXiZHOCTI 3aKOHOZABUOTO
BU3HAUEHHA BUMAAKIB a00 YMOB, 3a AKUX He JOIyC-
Ka€ThbCsd NPUNMHEHHSA 3000B’A3aHHA BiICTYIHUM,
aJ)Ke TepeJaHHd BifICTYIHOTO 3a MeAKWMHU BUAAMU
IUBILTBHUX 3000B’A3aHb MOKe CYIePeUnTH FOPUIAY-
Hilt TpUpoOIi TaKoro 30008’ I3aHHA.

Bapto 3BepryTH yBary, mo B IIK mictuthcsa mps-
Ma 3a00poHa 3acTocyBaHHA HoBaii (4. 3 cT. 604) Ta
sapaxyBauus (m. 1 4. 1 ct. 602), HanmpuKIaz, IIOKO
3000B’A3aHb PO BiAIIKOAYBAHHA IITKOAM, 3aBAAHOL
KaIiITBOM, iHIIIUM VIIKOAKEHHSAM B3I0pOB’sa abo
cMepTI0. 3p03yMisio, 10 BKA3aHi IicTaBW IPUIIHU-
HeHHS 3000B’sI3aHb € BiAMiHHMMHK Bif BificTyIHOTO
Ta B CHUJY CBOIX OCOOJMBOCTEH YHEMOKJINBJIIOIOTH
IPUINHEHH BKasaHuX 30008’ A3aHb y TaKuii cmocio,
aje, Ha HAITy JYMKY, TOAiOHUI MiAXil 3aK0OHOABIA
1010 00MesKeHHs BUIAIKiB 3acTOCyBaHHA Tiel uu iH-
mroi migcTaBW MPUINHEHHS 3000B’sI3aHHA Mae 0yTH
30epe:keHMit i BimoOpasKeHW CTOCOBHO iHCTUTYTY
BifICTYITHOTO TaKOX.

Bsarami, muTaHHA IMOA0 MOMKJIMBOCTI IIPUIH-
HEHHSI JEJiKTHOTO 3000B’s3aHHS IepefaHHAM Bif-
CTYITHOTO € JOCUTh JUCKYCiAHUM, ajKe BifcyTHiCTH
yiTKOI peryiaMeHTaIii BUIAAKiB, YMOB Ta IIOPA-
Ky 3aCTOCYBAHHS IIHOT'O IIPABOBOTO iHCTUTYTY IIOLO
3000B’A3aHb 3 BIAIIIKOAYBAHHA IIKOAU MOKEe MaTH
HACJIiIKOM IIOTipIIeHHs CTaHOBUIIA IIOTEPIILIOL CTO-
POHU, OTPUMAHHSA MEHIIIOTO BiIIITKOIYBAHHSA, HizK Te,
Ha dKe ocoba Mae MpaBo 3a 3aKOHOM, a TAKOXK YKJIa-
JeHHS YroJu IIPOo IepefaHus BiCTyIIHOTO, SKa, X04a
i € BOJIEBUABIEHHA CTOPiH Ta BTiEHHAM IPUHITUILY
cB00OH TOTOBOPY, ajie BOAHOUAC He BUKJIIOUEHO, 10
MOKe CYIIePeunTH iHTepecaM IOTepIIiioro.

Ha gymky O. OTpagHOBOI, JOCATHEHHSA 3TOIH OO
mepefaHHs BiICTYIIHOTO € I[LIKOM 3aKOHHIM CII0CO00M
IPUIMHEeHHS AeTiKTHOTO 30008’ A3aHHA Ta BiAmoBizae
OCHOBHOMY HOT0 IIPU3HAUEHHIO — 3aJ0BOJIEHHIO iHTe-
peciB morepiyoro [6, ¢. 253]. €quHe muTaHH, 110 BU-
HUKA€E IpHU IIbOMY, Ha IYMKY HOCIiIHWUII, IOJSIraE B
TOMY, Y1 MOJK€ BiICTyIIHe OyTY MEHIIIIM 3a BapTiCTIO,
Hi)X MOBHUM 00CAT 3aBAAHOI IIIKOAM.

I3 mboro mpuBOAY B IOpUAMYHiM JiTepaTypi BU-
CJIOBJIIOIOTHCA Pi3HI IYMKH, 30KpeMa: mepegava Bij-
CTYIIHOTO MPUINHSAE OCHOBHE 30008’ 13aHHH, & TOMY
yepes MifNUCaHHA YTroAM IPO BiJICTyIHe HABiTH ¥
MEeHIIIOMY 00cf3i Ta HOro OTPUMAaHHS IMOTEPHiIui
BTpauae IIPaBO BUMOTHW [0 3allofiloBava IITKOIH,
a OCTaHHil BTpayae 000B’A30K BiAIIKOAYBATH IIIKO-
Iy B IOBHOMY 00cs3i. ¥ BUIaAKaX BiIIKOZyBaHHS
IIKOAM, 3aBHAaHOI KaJNillITBOM, iHIUM YIIKOIKEH-
HAM 310POB’ A a00 CMepTIo, AKIIO MOTEePILINI IOT0-
IKYEThCSI Ha OTPUMAHHS BiJCTYIHOTO B MEHIIOMY
posmipi, mpiopuTeT Mae BOJSA CTOPiH JEIiKTHOTO
3000B’s13aHH4A [6, ¢. 253]; v Oyab-aKoMy pasi mepe-
JaHHA BiICTYIHOTO He MO2Ke IOTipITyBaTH CTAHOBH-
e KpeauTopa (IOTepIisol CTOPOHU B JeTiKTHOMY
30008’ s3anHi) [3, ¢. 210].

Brakaemo, 110 BUIAMOK IepefaHHS MMOTEPIiIii
CTOPOHI BiICTYIIHOTO B MEHIIIOMY pO3Mipi, HiK IIOB-
HUH 00CAT 3aBHAaHOI IMTKOAM, IOPOMKYE KOHMIIKT
MiK IIpaBOM CTOpPiH BMOpATHM TAKWH CIOCIO mpumu-
HEHHS 3000B’sI3aHHSA, 3aCaJ0I0 CBOOOAM JIOI0OBOPY Ta
3araipbHuM imMmeparuBoM 4. 1 cr. 1166 IIK Yrpaiau
IIOZI0 TAKOTO IPUHIUIY AEJiKTHOTO 3000B’sA3aHHS,
AK BIZIIKOAYBAaHHA B3aBAaHOI IIKOAW B IIOBHOMY
00ca3i ocoboro, aKa Ii 3aBraa.

3BUYAHO, BAPTO MOTOAUTHUCSH, IO B IILIOMY IIe-
pPeJaHHA BifICTYIIHOTO 3a Yrofoi0 MiXX CTOpOHAMU
I03aJOTOBIpHOTO 3000B’SI3aHHA € JOCUTH €(EeKTHB-
HUM CII0cO00OM 3aJ0OBOJIEHHS iHTepeciB IOTepIIijioro
B OTPMMAHHI BifIOBiZHOTO BifIIKOAYBaHHS, IIPOTE,
Ha HAITy OYMKY, BaKJIMBUM IIPU ILOMY € 3a0esIe-
YeHHA HAJNEKHOTO DPiBHA B3aKOHOJABUOTO PETyJIIo-
BaHHA MOJIOHMX BHIALKIB 3 THUM, I[00 3amo0irTu
3JIOBJKMBAHHIO BiICTYIIHUM 3 METOI0 YXWMJIEHHS Bif
BiZIIOBiIAILHOCTI 34 3aIIOAiAHY IIKOJY Ta IOPYIIEH-
HIO IIpaBa IIOTEPIiJIOro Ha IOBHE BiANIKOAYBaHHS
3aBmaHoi mKoau. Toxx, HA HAII IOTJIAL, 3aCTOCYBaH-
HS IHCTUTYTY BiZICTYIIHOTO 3 METOI0 IPUIMHEHHS Je-
JIIKTHOTrO 30008’ A3aHHSA Ma€ 34ifICHIOBATHACA 3 JeAKN-
MU 3aCTepPe:KeHHSAMH, 30KpeMa, MOPAJOK Ta YMOBU
MOro 3acTOCyBaHHS MAalOThb BiJIIOBiZaTyM BUMO3i 3a-
JOBOJIEHHA iHTEPECiB IOTePIIiIol CTOPOHH Y BiAIIKO-
IyBaHHI IIKOAU B IIOBHOMY 00Cs3i, KPiM BUHATKIB i3
IIHOT0 3aTaIbHOTO IIPABUIIA, TepedaueHIX 3aKOHOM.
Xoua 11e i € IeBHUM OOMEKeHHAM CTOPiH y BiJbHO-
My BUBHAUYEHHi PO3Mipy BiJCTyITHOTO, IIPOTE IIJIKOM
BigmoBizae mpuposi mo3amorosipHoOro 30608’ A3aHHI,
aJyKe CTOPOHM, HA BiAMiHY Bix morosipHHX 3060B’d-
3aHb, He 3a JOMOBJIEHICTIO BCTYNIMJIM B JEJNiKTHI
IIPaBOBiIHOCUHH.

Ilomo npunuHeHHA BiICTYIITHUM iHIITUX BUJiB 30-
00B’s13aHb BAPTO 3a3HAUUTH, IT[0 JOCUTD IO PEHUM
Ha IPaKTHUIll € IPUNNHEHHA B TAKHU c1ocib morosip-
HUX 3000B’sf3aHb, II[0 BUHMKAIOTh Ha IifgcTaBi 10-
TOBOPiB MO3UKH, IPO HafaHHA mocayr Ta in. Ilpore
B TaKMX BUIAJKaX CTOPOHM BiJIbHi HA BJIACHUH PO3-
CyI IPUIUHUTHU icHyIOUe 3000B’I3aHHA, OPi€HTYIO-
YKCh Ha CBOI iHTEpecH Ta 3aJ0BOJIeHHS OTped AK Ha
TaHUH yac, Tak i B Mait0OyTHLOMY, OCKiJIBKM, BCTYIIA-
0UM Y IPABOBiJHOCUHM, 34 JOMOBJIEHICTIO MiK c00010
IoOpOBiIbHO B3AaM Ha cebe 3000B’I3aHHSA, a OTXKeE,
BU3HAUEHHS MOr0 IIOJAJbINOI JOJi TaKoMK 3ale-
JKUTH BiJl PO3CYY CTOPiH i € MUTAHHAM Y3TOMKEHHSA
PO3Mipy, CTPOKY i MOPALKY IepeJaHHs OOPKHIUKOM
i IpUAHATTA KPeIUTOPOM IIpeAMeTa BiJCTYIHOTO.
I mepemanusa GOPXKHUKOM BiJCTYIHOTO B pPO3Mipi
MEHIIIOMY, HiK Mae OTPHMATH 3a JOTOBOPOM Kpe-
IUTOP, AKIIO I Y3TOAUIN CTOPOHH, He CYIePeunTh
YMHHOMY 3aKOHOJABCTBY i € I[iJIKOM 3aKOHHUM CIIO-
co00oM MpUNMHEHHs 30008’ A3aHHI.

Ilpu 1BbOMY BaKJIMBUMU YMOBAMU JOCSATHEH-
HI MeTH MIPUINHEHHS BigmoBiZHUX 3000B’d3aHb
mepefavyero BiICTYIHOTO € BUKOHAHHS BCiX BUMOT
cr. 600 IIK, uuM HepiZKO HEXTYIOTH CTOPOHU Ta,
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AK HACJiJOK, HajaJi BUPINIVIOTH CHipHI NUTaHHA
B CYIOBOMY IIOPAIKY.

Tax, Bepxosuuii Cyjn sBeprae ysary, Io IJs
OpUNUHEHHT 30008’ I3aHHA IepeJaHHAM BiICTYIIHO-
ro HeoOXifiHA CYKYIHICTH KiJbKOX YMOB, 30KpeMa:
3rofla CTOPiH HA TaKe NPUIWHEHHA; Y3TOKEeHHSA
CTOPOHAMU PO3Mipy, CTPOKIB i MOPAAKY IepelaHHd
BificTynmHOTO0; aKT mepemaHHa OOPKHUKOM Kpeau-
TopoBi BigcTymHOro. O60B’S3KOBiCTH TOCATHEHHSA
3TOJM II[OJ0 MPUINHEHHS 3000B’I3aHb BiICTYIHUM
TArHe 3a 00010 HeobXigHicTh BigmoBigHOI dikcamii
rakoi srogu. Takum uwHOM, BifcTymHE Mae OyTH
oopmIeHEe TOTOBOPOM, B IKOMY BKA3YIOTHCS PO3-
Mip BiZICTYIHOTO, MOPSAJOK Ta CTPOK HOTO HAaJaHHSA
(IpaBOBi BUCHOBKM MiCTATHCS B IOCTaHOBax Bep-
xosHoro Cyay Bix 02 rpyzusa 2020 poxy B cmpasi
Ne 569/22588/18; Bix 12 xBiTHa 2018 p. y cmpa-
Bi Ne 761/37012/15-11, Bix 23 Bepecua 2020 poxry
B crrpaBi Ne 497/1085/16-1).

B opmiit 3i cmpaB cyx amendrmiiiHol iHCTaHITIT
TAKOJK 3BEPHYB yBary, IO «BificTymHe — Ie Iepe-
Jaua OOpP:KHUKOM KpEIUTOPY 3aMiCTh BUKOHAHHS
mepBicHOTO 3060B’I3aHHS MEBHOT0 MaiiHa abo CILIa-
Ta MeBHOI CyMH T'POIleil, abo mepegaua iHITKUX Mpas;
BifcTymHe, 3i 3rogu KpeauTopa, Hagiasge OOpPKHUKA
MOJKJIMBICTIO 3aMiHUTH II€PBiICHUY IIpeIMeT BUKO-
HaHHA iHIIUM IPeIMeTOM y BUIAIKY, AKIIO BiH He
MOKe BUKOHATH IIepBicHe 30060B’sI3aHHS; 3aCTOCY-
BaHHA BiJICTYIIHOTO MOXKJINBE TiJbKU 3a Y3IOIKEH-
HSAM CTOPiH; BigCTymHe B 000B’SI3KOBOMY MOPAAKY
mepenbavae HAABHICTh iICTOTHUX HOTO YMOB: PO3Mi-
Py, TepMiHiB i MOpAIKY epefaydi; icTOTHI yMOBH BiJ-
CTYITHOT'O BCTAHOBJIIOIOTHCSA CTOPOHAMM IIEPBiCHOTO
3000B’13aHHA; IMepefayva BiJCTYyIIHOI'0 YaCTKOBO a00
B IIOBHOMY 00CS31 IpUIUHSAE IepBicHi 30008’ A3aH-
H cTopiH. TaKuM YMHOM, Ba:KJIUBOIO O3HAKOIO BiJ-
CTYITHOT'O € MeTa, KO0 CTOPOHU KePYIOThCS i Uac
3aCTOCYBaHHA IIiei KOHCTPYKIIii, i BIacHe QYHKI[iA
IIHOT'0 TPABOBOTO iHCTUTYTY — IPUIUHEHHSA 3000B’ -
3aJbHUX BiIHOCWH MiK cTopoHamMu» [7].

TomMy oOueBUAHO, IO 3aCTOCYBAHHA IHCTUTYTY
BifICTYIIHOTO, 30KpeMa B TPOIIOBUX 3000B’A3aHHIX,
€ e(eKTUBHUM MeXaHi3MOM IPUIMHUTH HeOaKaHi
IIPABOBi 3B’ ABKHU MiK CTOPOHAMU OCHOBHOTO 3000B’ -
3aHHA, JOCATHYBIIM IPHU IBOMY BUTITHUX IJIg 000X
CTOpiH YMOB Ha KOHKPETHOMY eTalli PO3SBUTKY IIPaBo-
BigmocuH. IIpore Ba:KIMBUM € BUKOHAHHSA He0oOXij-
HUX BUMOT I010 (PiKcaIrii BCiX iCTOTHHX YMOB yTroAun
PO Iepeavy BifICTYIIHOTO.

BucHoBKM i TepCHeKTHBH MOJAJBIIMX TOCIHi-
IKeHb. AHaNi3 OKpeMHUX AacCIeKTiB NpUNUHEHHS
JIeTiKTHUX B3000B’A3aHb IepefaHHAM BiJCTYIIHOIO
CBIUUTH NP0 iCHYBaHHA PiBHUX KOHIENTYaJbHUX
MiIXOMiB 0 BUPIIIEHHS I[bOTO MUTAHHA B JOKTPUHI
IUBiIBHOTO MpaBa. BaiKINBUM IIpK IHOMY € 3a0es-
[IEUeHHS HAJIEeKHOT'0 DPiBHA 3aKOHOZABUOTO peEry-
JIIOBAHHS MOJIOHNX BUIAJKIB 3 THM, II[00 3am00irTu
3JI0B:KMBAHHIO BifICTYIIHMM 3 METOI0 YXUJEHHS Bif

BiZITOBiAILHOCTI 3a 3aIIOAiAHY IIKOJY Ta IOPYIIEH-
HIO TIpaBa IIOTEPIILIOr0 Ha ITOBHE BiJITKOMYBaHHSA
3aBJaHOI KON,

BbOauaerncs, 1m0 3acToCyBaHHS iHCTUTYTY Bif-
CTYIHOTO 3 METOI IpUIMHEHHA [eJiKTHOTO B30-
00B’13aHHA Ma€ 3MiHCHIOBATHUCA 3 JeAKUMU 3acTepe-
JKeHHSIMU, 30KpeMa, MOPAIOK Ta YMOBH HOTO 3aCTO-
CYBaHHA MAaIOTh BifNOBigaTy BMMO3i 3aJ0BOJIEHHS
iHTepeciB TOTepIijiol CTOPOHWM Y BiAIIKOAYBaHHI
IIKOAY B MOBHOMY 00cs3i. Xoua Iie i € meBHUM 00-
Me:KeHHAM CTOPiH y BiIbHOMY BU3HAUEHHI po3Mipy
BiCTyITHOTO, IIpOTE IIJIKOM BiAIIOBiZae MmPUPOAL
1I03aJ0TOBipHOT0 30008’ A3aHHA.

Tako:x 3acToCyBaHHA I1HCTUTYTY BiJCTYIIHOTO
3 METOI0 IIPUNMHEHHA HU3KY JOTOBIpHUX 30008’ A3aHb
€ e()eKTUBHUM i IOCUTH IOIIPEHUM Y IPAKTHUIIL IIpa-
B03aCTOCYBAaHH, IT0 T03BOJIAE JiKBiTyBaTH HebAKaH1
OPUANYH] 3B’A3KKM MiK CTOPOHAMH 3 JOCATHEHHAM
BUTIIHUX JIJis 000X CTOPiH YMOB Ha KOHKPETHOMY €Ta-
i PO3BUTKY IPABOBiIHOCKUH. Ba:KJAUBUM IPU IHOMY
€ BUKOHAHHS HeoOXiJHUX BUMOT 11070 Gikcarrii Bcix
iCTOTHMX YMOB yTOJIH IIPO Iepefady BiICTYITHOTO.

Kpim Toro, mpoBemeHe JOCHiI:KeHHS 3a3HAUEHUX
MUTaHb BiKpMBAa€ HOBI HANPAMU IJIA MOJAJIBIINX
HAYKOBUX IIOIIYKiB, HEMOHCTPYE aKTyasJbHICTH Ta
HeoOXifHicTh OiJBIN MEeTaJbHOI'O Ta KOMILIEKCHOI'O
aHaJi3y MOCHiMKyBaHOI IPOOJeMATUKY, B TOMY UKC-
JIi BUBUEHHS 3apy0isKHOT0 JOCBiZy B MUTAHHIX Ipa-
BOBOTO DEry.JIIOBAHHA NPUIUHEHHA OKPEMUX BUIIB
30008’ A3aHb BiICTYITHUM.

Jimepamypa

1. IluBinbpHui Kogekc YKpainu : 3akoH YKpainu Bif
16.01.2016 p. Ne 435-1V. Tara onosaenns: 16.10.2020 p.
URL: http://zakon.rada.gov.ua/laws/show/435-15
(mara sBepuenus: 14.12.2020).

2.  Kocrpy6a A.B. JJo muTaHHsa PO 0COGIMBOCTI Me-
XaHi3My OPUIUHEHHS 3000B’s3aHb B CHUJIY MPABOIPUIIK-
HAIYOT0 0PUAAYHOr0 GaKTy — mepeJaHHs BiICTYIHOTO.
Anvmanax npasa. 2012, Bum. 3. C. 371-374.

3. Ilagym €.B. Kpurepii Bimme:xyBaHHA Bimcrym-
HOTO Bij HoBamii B nuBinbHOMY IpaBi Ykpainu. Hayko-
sull sicnuxk Hauionanvroi axademii 6nympiwnix cnpas.
2013. N\e 3. C. 91-97. URL: http://nbuv.gov.ua/UJRN/
Nvknuvs 2013 3 13 (mara sBepuenns: 16.12.2020).

4. IMumro ®.A. Ilpomienns 60pry SK CIOCi0 IpUIN-
HeHHsA 30008 A3aHb : aBTOped. AUC. ... KAH[,. IOPUL. HAYK :
12.00.03. Xapxkis, 2016.19 c.

5. Sfsopcerka 0.C. Ilepemamua  BimcTymHOTO
AK TifcTaBa NPUIMHEHHA NIUBIJIBHOIO 3000B’sS3aHHA.
Axmyanvri npobnemu 600CKOHAJEHHS YUHH020 3a-
kKonodascmea Yxpainu. 2013. Bum. 31. C. 205-215.
URL: http://nbuv.gov.ua/UJRN/apvchzu 2013 31 23
(mara sBepuenHs: 16.12.2020).

6. OrpagmoBa O. Cmocobbl mpeKpaiieHus [e-
JIUKTHBIX 00s3aTEJIbCTB II0 BOJIE CTOPOH: YKPAWMHCKUI
ombIT. 3akon u Husdnv, Kumuues, 2013. Ne 08/2 (260).
C. 251-255. URL: http://www.legeasiviata.in.ua/
archive/2013/8-2/64.pdf (nara 3Bepuenus: 16.12.2020).

7. TlocramoBa KwuiBchbKoro amensmiiHOTO CYAy
Bim 24.09.2020 poxy y cmpaBi Ne 366/1844/19.
URL: https://reyestr.court.gov.ua/Review/92730961
(mara 3BepHenHA: 16.12.2020).



70

IIpukapnamcvruil OPUOUYHUIL BICHUK

Anorania

Paccrasoea B. B. IIlpunuHeHHS OKpeMHUX BHIIB 30-
0oB’s13aHb BigcTynmaum. — Crarr4.

¥ crarTi Ha miZicTaBi HAABHUX HAYKOBUX HAIPAI[IOBAHb
i cyZoBOI IPaKTUKMU NOCIiIKEHO 0COBIMBOCTI Ta B3arasi
MOKJIMBICTDb 3aCTOCYBAHHS BiCTYIIHOTO K OJHOTO 3 Hai-
0i/IBII THYYKHX Ta YHiBepCANTbHUX iHCTPYMEHTIB HIPUIIH-
HEHHSA TOTOBipHUX i M03aI0TOBipHUX 30008’ A3aHb, YPaxo-
BYIOUM IXHIO IOPUAWYHY TPUPOIY.

3a pesyJabrTaTaMy IIPOBEJEHOTO JOCHIiJMKEHHA BCTa-
HOBJIEHO, IIIO CEPEJ JOCTiTHUKIB BiICyTHA eIMHA O3UI1A
II0I0 MOKJIMBOCTi, YMOB Ta MOPAAKY MIPUITMHEHHS JEJiK-
THUX 3000B’g3aHb IIE€PeJaHHAM BiJCTymHOr0. ABTOPOM i3
IIbOTO TIPUBOY OOTPYHTOBYETHCSA JYMKA, 110 HEOOXiZHUM
€ 3a0e3IeUeHHSA HAJIEXKHOTO PiBHS 3aKOHOAABUYOI0 PETYJII0-
BaHHA BUIIAJKIB 3aCTOCYBAaHHA BiJICTYITHOTO B I103a70T0-
BipHUX 3000B’I3aHHAX 3 TUM, IT06 3amMOOITTH 3JOBIKUBA-
HHIO BiJICTYITHMM 3 METO0 YXUJI€HHS BiJl BiAMoOBigadbHOCTI
3a 3aMoJiAHY IIKOJY Ta MOPYIIEHHIO IIpaBa IIOTEPIIiJIOro
Ha TTOBHE BiIIKOIYBaHHA 3aBAAHOI IITKOAH.

Kpim Toro, 3po0sieHO BHCHOBOK, IO 3aCTOCYBAaHHS
iHCTHTYTY BiICTYIIHOTO 3 METOIO IPUIINHEHHS IeJTiKTHOTO
3000B’I3aHHS Ma€ 3[iliCHIOBATHCA 3 AeIKUMU 3acTepe-
JKeHHAMU, 30KPeMa, Ha IYMKY aBTOpPa, MOPALOK Ta YMOBHU
0T0 3aCTOCYBAaHHS MAalOTh BiIIOBiZaTH BUMO3i 3aJ0BO-
JIEHHA iHTepeciB IOTepIiJOl CTOPOHU Y BiAITKOAYBaHHI
IMIKOAY B OBHOMY 00cs3i. Xoua Iie i € meBHUM 00MeKeH-
HAM CTOPiH y BiIbHOMY BH3HAUEHHi PO3Mipy BifcTymHO-
ro, IpOTe IIIKOM BiJIOBifae IPUPO/i I03aJ0TOBIPHOTO
3000B’ A3aHHA.

3BepTaeThCA yBara, 110 3aCTOCYBaHHSA iIHCTUTYTY Bif-
CTYIIHOTO, 30KpeMa B TPOIITOBUX 30008’ I3aHHAX, € e(eK-
THBHUM MEXaHi3MOM IPUINHEHHSI HeOaKaHWUX IIPaBo-
BUX 3B’A3KiB MiK CTOpOHAMU OCHOBHOTO 3000B’A3aHHH,
IO MO3BOJISIE NOCATHYTU BUTIAHUX IJA 000X CTOPiH
YMOB Ha KOHKPETHOMY €Talli pO3BUTKY IPaBOBiTHOCHH.
IIpore Ba:KAWBUM € BMKOHAHHSA HEOOXiZHMX BUMOT
mopo (ikcamnii Bcix icTOTHEX YMOB yroAu Ipo Iepefauy
BigcTymHOTO.

IIpoBenene nociigKeHHS BiIKpWBA€ HOBI HAIPAMU
IJIS TIOJANbITUX HAYKOBUX IOIIYKiB, HIeMOHCTPYE aKTy-
AJIbHICTD i HEoOXiZHiCTh OLJIBIN ZeTaJbHOI'O Ta KOMILIEK-
CHOTO aHAJIi3Y JOCIiJKyBaHOI IPOOIEMATHKY, B TOMY UHC-
JIi BUBUEHHSA 3apy0isKHOTO TOCBiY B TUTAHHAX ITPABOBOTO
PeryJoBaHHSA TPUIMHEHHSA OKPEeMUX BUJIB 3000B’A3aHb
BificTyITHUM.

Knwouosi caosa: BigcTymHe, NeaiKTHe 3000B’sdI3aHH,
TIPUIUHEHHS IUBLIBHOTO 30008’ A3aHHA, yrojga Mpo Iepe-
IAaHHI BiJCTYIIHOTO.

Summary

Rasskazova V. V. Termination of certain types of
obligations by retreat. — Article.

Based on the available scientific developments and case
law, the article examines the features and general possibil-
ity of using a retreat as one of the most flexible and univer-
sal tools for terminating contractual and non-contractual
obligations, taking into account their legal nature.

According to the results of the research there is no con-
sensus among scientists on the possibility, conditions and
procedure for termination of tort obligations by transfer-
ring the retreat. In this regard, the author substantiates the
opinion that it is necessary to ensure an appropriate level
of legal regulation of cases of application of the retreat in
non-contractual obligations in order to prevent abuse of the
indemnity in order to avoid liability for damages and viola-
tion of the victim's right to full compensation.

Inaddition, it was concluded that the application of the
institution of retreat in order to terminate the tort obliga-
tions should be subject to certain reservations, in particu-
lar, in the opinion of the author, the procedure and condi-
tionsof its application should meet the requirements of the
interests of the injured party in compensation.

Although this is a restriction on the parties’ freedom
to determine the amount of the retreat,it is in line with the
nature of the non-contractual obligation.

It is noted that the application of the institution of
retreat, in particular in monetary obligations, is an ef-
fective mechanism for terminating undesirable legal ties
between the parties to the main obligation, which allows
to achieve favorable conditions for both parties at a par-
ticular stage of legal relations. However, it is important
to execute the necessary requirements to fix all the essen-
tial terms of the transfer agreement.

The research opens new directions for further analy-
sis, demonstratestherelevance and necessity of amorede-
tailed and comprehensiveresearch of theissuesunder this
article, including the exploration of foreign experiencein
the legal regulation of the termination of certain types of
obligations.

Key words: retreat, tortious obligation, termination
of civil obligation, agreement on transfer of retreat.
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XapKiecvk020 HAUIOHANILHO20 YHIGEpCUMemY HYMPIWHIX CNpaé

O3HAEKHU IIOHATTA «AKIIOHEPHA BIAIIOBIJAJIBHICTD»

l'oBopsAum mpo BigIOBIZATLHICTE B aKI[iOHEPHUX
IIPaBOBIMHOCHMHAX 3 OIVIAAY Ha ii CyTHICTH Ta O3HA-
KM, MOKHA KOHCTATYBaTH, 1[0 BOHA HOCUTD I[UBiJIb-
HO-TIPABOBUH XapaKTep, OCKiIbKYM OKpecyeHi BigHO-
CMHM € IIPUBATHUMMU, MAMHOBO-OPTaHi3aliiHUMU,
iX yuacHMKM € piBHMMU IIiJ yac peasisanii HUMHI
CBOIX KOPIIOPATUBHUX IIPaB Ta BUKOHAHHA IOKJIae-
HIUX Ha HUX 000B’a3KiB. HopMu nuBiIBHOTO 3aK0OHO-
JaBCTBa 3IiMCHIOIOTH JIUIe 3arajbHe PeryJaBaHHA
IIOJIOJKEeHb CTOCOBHO BIAMOBiZAJbHOCTI YYaCHUKIB
AKI[IOHEPHUX ITPABOBiTHOCHMH, TAKUM YUHOM, AKIIi-
OHEepHA BiJMOBiJAJBHICTL € PiBHOBUAOM IIMBiIHHOL
BiZITIOBiAILHOCTI, & OTIKe, XapaKTepu3yeThCI BciMa
3araJbHUMHU O3HaKaMu ocTaHHbOi. IIpu mpomy cre-
muGivHicTh MPaBOBOI MPUPOAX BiANMOBIZHUX TIPaBoO-
BifIHOCHH, MOKIMKAHMX HAa 3a0e3meueHHA OaJaHCy
inTepeciB akmionepHoro ToBapuctsa (mami — AT) Ta
OTO aKIliOHEPiB, BUMArae CIIeIiaJbHOT0 IIPAaBOBOTO
peryJaioBaHHS 0COOJMBOCTEH BifmoBimanbHOCTI Bif-
TOBigHMX cy0’€KTiB uepes ii XxapaKkTepHi 03HAKH.

MeTot0 HamMCaHHS CTATTi € 3’SICyBaHHA 3arajb-
HUX Ta CIeIliaJbHUX O3HAK BifTIOBigaJbHOCTI ydac-
HUKiB aKI[iOHEPHUX ITPABOBiTHOCHUH.

Oco0smBOCTi aKIIOHEPHUX BiJHOCHH Ta MEBHUX
IIPaBOBUX 3B’ A3KiB, 10 iCHYIOTH MixK iXHIMU Cy0’€K-
TaMI, BUMAaraioTh iX KOHKPeTusaIlii, cremiajabrHoro,
BiIMiHHOTO BiJ] iCHYI0UMX IiAXOMiB IO Pi3BHOBUIY IIH-
BiIBHMX IIPABOBiHOCHH IIPABOBOTO PETYJIOBAHHSI.
ITe cTae MOKIMBUM JIMIIIE i3 30BCIM 1HIIMX TTOBUITiH —
KopIropaTuBHOTO Ipasa [1, c. 217]. 3 ypaxyBaHHAM
3a3HAUEHOTO MOKHA CTBEPIKYBATH, 10 aKITIOHEPHI i
BiZITIOBiATbHOCTI BJIACTHBI II€BHI 03HAKH, IKi Yy CBOIO
yepry MOKHA IMOAIMUTY Ha 3aTaJbHi (XapaKTepHi AK
IWBiIbHO-IIPABOBi# BiAIIOBiZaIbHOCTI, TaK i Bigmo-
BiflaTbHOCTI YYaCHMKIB aKI[iOHEPHUX IITPaBOBigHO-
CHUH) Ta CIleliajbHi (XapaKTepHi BUKJIIOUHO BiATIOBi-
JTAJTbHOCTI yUaCHUKIB aKI[iOHEPHUX IIPABOBITHOCKH).
Ilo 3arapHMX 03HAK MOKHA BiTHECTHU TaKi.

Ilo-nepmme, BigmOBiZaJbHICTE YYACHUKIB aKIIi-
OHEPHUX IIPABOBIIHOCMH Ma€ B3aXWCHWUH, BiJHOB-
JIOBAJbHUI, KOMIEHCAIlifiHui (MaWHOBUII), a He
KapairbHui xapakTtep. OCHOBHOIO MeETOI BiIIOBi-
JAJbHOCTI YYACHUKIB aKI[iOHEPHUX ITPABOBiTHOCHH
€ BifIHOBIEHHS MOPYIIEHOTO CY0’€KTHBHOTO IIpaBa.
HocArHeHHA 1iel MeTU € MOXKJIUBUM JINIIe B pasi 3a-
CTOCYBaHHA TAaKWX 3aXO[iB BifmoBigasbHOCTI, AKi
HOCATh MaWHOBME XapaKTep, OCKiJIbKM Bci ImpaBa

©1I. 1. Cagpucra, 2020

VYaCHUKiB, HAaBiTb HEMAaWHOBiI, OIIOCEPETKOBAHO
moB’sI3aHi 3 MaiiHOM. 30KpeMa, IPaBo aKIlioHepa Ha
yuacTs B ynpasiinui AT mae gis akiionepa ocob.au-
Be 3HAUEHHA He caMme o cobi, a uepes MOKJINBICTH
BUBHAUEHHS MifJIbHOCTI TOBAPMCTBA Ta OTPUMAHHSI
3pemiToo Oisbioro mpubyTry. Te came cTocyeTbes
i mpaBa Ha iH(opMaIlifo, OCKiIBKY aKI[ioHEPa IiKaB-
JIATH HAIIPAMU HOT0 iHBECTHUIIil, opraHisamisa Ta pe-
3yJIBTATU iHBECTHUIIIAHOTO IIPOIECY CTOCOBHO 10TO Ka-
miTamy. ¥ 3B’A3KY 3 THM, III0 B aKI[iOHEPHUX MIPABO-
BilHOCMHAX IIKOJA 3aBKIM 3yMOBJIOE€ BUHUKHEHHS
MaliHOBUX IIPaB, a BiIOBiaIbHICTH 3yMOBIIIOE TTOB-
He BiIIKOAyBaHHA 3aBIaHux 30uTKiB (u. 1 cr. 22 ITu-
BinbHOTO KozieKey Ypaiuu (nami — [IK Yrpainm)[2]),
TO, BiJITIOBiZHO, TOJIOBHY POJIb B TAKUX IIPABOBiTHO-
CHMHAX BifirpaBaTuMe KOMIEHCAIlifIHWY, BiZHOBIIIO-
BaJBLHUH XapaKTep BiAMOBiJaJIbHOCTI.

Ilo-npyre, BigmoBiganbHicTh YUaCHUKIB aKIIioHEP-
HUX IPABOBiTHOCHH MOKe ITOKJIAAaTHUCA Ha CIIaTKOEM-
1iB. AKTaMu I{BiIbHOT0 3aKOHOJABCTBA BCTAHOBJIEHO
3araJbHe TPABUJIO, BiATOBiZHO J0 AKOTO IO CKJIALY
CHAJIIMHA BXOJATH yci IpaBa Ta 000B’A3KH, IO Ha-
JIeKaIy CIIagKOoJaBIeBi HA MOMEHT BiIKPHUTTS CIIaj-
IUHY 1 He Oy/iu MPUNVHEHI BHACTIZOK #Oro cMepri
(u. 1 cr. 1218). 'oBOpsAYM TIPO CIAAKYBAHHS B KOPIIO-
pPaTUBHUX IIPABOBiTHOCWHAX, HEOOXiTHO 3a3HAUNTH,
III0 JI0 CIAZKOEMIIIB YACTKM B CTATYTHOMY KaiiTauri
AT mepexomuTh IPaBoO BIACHOCTI Ha aKIIii cIagKomaB-
I, a Pa3oM i3 HUMHU — BCi mpaBa, 000B’A3KM Ta Bif-
MOBiaTbHICTD 3a X HeBUKOHAHHA. 30KpeMa, ITocra-
oot ILmenymy Bepxosuoro Cyny Yrpainu Ne 7 Bif
30.05.2008 p. «IIpo cymoBy mpakTUKY y CIpaBax mIpo
CIaAKyBaHHA» [3] BCTAHOBJIEHO, IO CIAAKYETHCSI
He IIpaBoO Ha y4acTh, a IPaBO HA YACTKY B CTATYTHO-
MY KaIliTaJi TOBapuCTBa, AKIIO iHITe He BCTAHOBJIEHO
YCTAHOBUMMU JJOKYMEHTaMHU TOBAPUCTBA.

Ilo-Tpere, BimmOBigAMbHICTD 10 YUACHUKIB aKITi-
OHEPHUX TIPABOBiTHOCUH MOXKE 3aCTOCOBYBATHCS AK
y CYZIOBOMY, TaK i B I103aCyJOBOMY IOPSAAKY. ¥ IPHU-
BATHONIPABOBUX BiJHOCMHAX CTOPOHM MAIOTh IIPABO
caMoCTiliHO, 0e3 BTPyUYaHHSA [IepP:KaBHUX OPTaHiB,
PeryJoBaTu BiIHOCUHM, 1[0 MiXK HUMU BUHUKAIOTD,
y T. 4. IepemdavaTi BiAmoBizaIbHicTh (Y JOTOBOPAX,
YCTaHOBUMX MOKYMeHTaX opuanuHux ocib). Tak,
HANpPUKJIAT, 0c00a, 10 HEHANEKHUM YMHOM BHUKO-
HaJa CBOi JOroBipHi 3000B’sa3aHHSA, 0e3 BTPyUAHHS
JIep:KaBHUX OpraHiB MOKe BiAIIKOAYBaTH 3aBAaHi
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30MTKH, TOOTO IOHECTH IOPUAMYHY BiAIOBiZAIE-
HiCTb Y BUTJIALI BUKOHAHHSA JOTATKOBUX 000B’ A3KiB.
Ilopamox 3acTocyBaHHS BiAmOBiZaJIbLHOCTL M0 ydac-
HUKiB aKIiOHEPDHUX IPABOBiJHOCUH MOKE€ BCTAHOB-
JIIOBATHCS BHYTPIIIHIMU JIOKATBHUMHU aKTaMU, IO
PeryJIIoBaTHMYTh IOPSIAOK IOAAaYi Ta PO3TJIALY 3a5B.

ITo-ueTBepTe, y4YaCHUKM AaKIIOHEPHUX IIPABO-
BiTHOCWH HECYTh BiANOBiZAJNbHICTE fAK COJiZapHi
Oop:xHUKHU. 3rigHo 3 u. 4 cr. 92 IIK YKpainu, uienn
OpraHy I0PUANYHOI 000U HECYThb COMiJapHY BigmOBi-
JTAJbHICTD 32 30MTKH, 3aBAaHi HUMH IOPUANYHIHN 0CO-
6i. Cr. 543 IIK Yrpainu mepenbauae, 1o B pasi coJri-
JTApPHOT0 000B’A3KY OOPIKHUKIB KPeIUTOP Mae IPaBo
BUMAraTy BUKOHAHHSA 000B’ A3KY YaCTK0OBO a00 B IIOB-
HOMY 00cs3i IK Bif ycix OOp:KHUKiB pasom, Tak i Bix
0ymb-Koro 3 HUX oKkpeMo. Kpexutop, axuii omep:Kas
BUKOHAHHS 000B’I3Ky He B TOBHOMY 00Cs3i Bif ofHO-
ro i3 comigapHux OOpPKHUKIB, Ma€ IpPaBO BUMAaraTu
HeJooJep:KaHe BiJ PeIITH coJifapHUX OOPMKHUKIB.
ConimapHi GOPKHUKH 3aJHUINAIOTHCA 3000B’sI3aHU-
MU JOTH, JOKHU IXHiil 000B’A30K He Oyqe BUKOHAHMUIH
y moBHOMY 00c#3i. Takum umHOM, AKIINO COITLHUMEA
gismMu abo 0esgisNbHICTIO VUACHUKIB aKI[iOHEPHUX
TIPABOBIIHOCHH CIIPUUNHSETHCS IITKOJA iHIITM y4ac-
HUKAaM 3a3HaUeHNX BiIHOCHH, TO BOHU HECYTh BifIO-
BifasbHICTh AK coimapHi O0PKHUKM.

OcobmuBuil XapakTep MPU3HAUEHHS Ta CIOCODIB
peasiszamii BimmoBigaJbHOCTI yYaCHWKIB aKIioHEp-
HUX IPABOBiJHOCMH BM3HAYA€E CIIEIiaibHi O3HAKU
OCTaHHBOI, 0 AKMX MOKHA BiIHECTH TaKi:

1) akImioHepHa BiAMOBigAIbHICTb MOMKE 3aCTOCOBY-
BaTHCA BUKJIOUHO J0 YUYACHUKIB aKI[iOHEPHUX IIPaBO-
BiIHOCKH, BOHA TiCHO 0B’ A3aHa 3 AKI[iIOHEPHUMU TIPa-
BOBiTHOCHAMU, TIOIITMPIOE CBOIO JIif0 HA 1X YUACHUKIB,
3a0esmeuye BUKOHAHHSA IOKJIAJeHNX Ha HUX 000B’d3-
KiB[4, c. 184]. AKmioHepHi MPaBOBiIHOCUHY 3aTaJIOM
MalOTh PEryJIATUBHUN XapaKTep, BOHNU BUHUKAIOTH
SK TIPaBOBU 3B’S30K MiM yYACHUKAMU OKPECIEHIX
IIPABOBiHOCKH 3 METOI0 peasisallii mpas i 000B’3KiB
OCTAHHIMH Ta PEryJThHCA HOPMAMHU BaKOHO/AB-
CTBA, CTATyTOM, aKIIiOHEPHUM J0roBopoM. IlopyimeH-
HS BiZITIOBiIHMX HOPM 3aKOHOJABCTBA, CTATYTy, aKIli-
OHEPHOT'O JOTOBOPY Ta BiAMOBIZHOTO CY0’€KTHBHOIO
mpaBa abo 0XOPOHIOBAHOTO iHTepecy YUaCHUKIB aKIli-
OHEPHUX IIPABOBiTHOCKH € IOPUAUUYHUMY (DAKTAMU, HA
ImifcTaBl AKMX BUHUKAIOTH OXOPOHHI BiTHOCMHM MiXK
0cob010, uni paBa abo 3aKOHHI iHTepecH IOPYIIEHO,
Ta 0C000I0 — MPABOIIOPYIITHUKOM;

2) migcTaBo0 3acTOCYBaHHS aKIiOHEPHOI Bifrmmo-
BiflaTbHOCTI € HeBUKOHAHHS a00 HeHAJeXHe BUKO-
HaHHA 000B’d3KiB yUaCHHKAMHU aKIIOHEpDHMUX IIpa-
BOBiTHOCWH, a TAKOK MOPYIIIEHH IPaB Ta 3aKOHHUX
iHTepeciB iHIIWX YYAaCHWKIB OKPECIEeHUX BiTHOCHUH.
3rigao 3icr. cr. 610, 623 ITK VK painu B pasi HeBUKO-
HaHHA a60 HeHAJNEKHOTO BUKOHAHHA 3000B’A3aHHA
OOpKHUKOM BiH 3000B’sd3aHKI BiANIKOAYBATH Kpe-
JUTOPOBI 3aBAaHi 30uTKHU. ['oBOpAUM PO 000B’ABKH
SK IMificTaBy HACTAHHS BiAmOBiZadbHOCTI, HEOOXiTHO

3a3HAUNTH, 110 B 3aKoHi YKpainu «IIpo akmionepni
ToBapucTBa» [b] BigcyTHiit mepenik o6os’askiB AT,
y 8B’A8KY 3 UMM BayKKO BUBHAUWUTHCS, 34 IO caMe
TOBAPUCTBO AK VUYACHUK AKI[IOHEPHUX ITPABOBiTHO-
CHH IIOBUHHO HECTH BiJIOBiJadbHiCTh. AKTyaIbHUM
3ININAETHCI MUTAHHSI 1 1040 000B’A3KiB aKIlioHe-
piB, He3BaKAIOUM HA Te, 110 BOHU BUBHAUEHI 3aKOHO-
naBctBoM (cT. 29 3axony Ypainu «IIpo akmionepri
TOBapHUCTBA»), ONHAK HAYKOBI[i, XapaKTePU3YIOUHU
IaHy KaTeropito, akKIeHTYIOTh yBary Ha HEeMOMKJI-
BOCTi 3acTOCyBaHHS BimOBimanbHOCTI 10 aKIlioHe-
piB 3a iIX HEBUKOHAHHA Ta ¥ B3araji CTaBUThCA IIif
CYMHIB iCHYBaHHSA OKpPeCJIeHUX V 3aKOHI 000B’sI3KiB
[6, c. 142—-144]. Omxe, BigIOBiJaabHICTD 10 YUACHU-
KiB aKI[ioHEpHUX IPABOBIMHOCHH MOKE€ 3aCTOCOBY-
BaTHCSA BUKJIOUHO 38 HEBUKOHAHHS a00 HeHaJe:xKHe
BUKOHAHHSI IIOKJAaJeHNX Ha HUX 000B’A3KiB Ta 3a
IIOPYIIeHHA NpaB, 3aKOHHUX iHTEpeciB iHIUX ydac-
HUKiB OKpecJeHOro MpaBoBoro 38’ A3Ky. Hampukiaz,
3rizuo 3i c1. 25 3akony Ykpainu «IIpo akmionepni
TOBAPHUCTBA» KOKHOIO ITPOCTOO aKI[i€F0 TOBAPUCTBA il
BJIACHUKY — aKIi0HEPY HAJAEThCA OJHAKOBA CYKYII-
HiCTh IpaB, BKJIUYAIOUM IIPABO HA y4acTh B YIIpaB-
JimHi. ¥ pasi HeBMKOHAHHSA moKJageHoro Ha AT
000B’A3KY II0ZI0 NPOBEJEHHS YEepProBUX 3arajJbHUX
300piB BigmoBigHO HO cT. 32 3akony Ykpainu «IIpo
aKIiOHEPHi ToBapuCTBa» B aKI[i0OHEePiB Ma€ BUHUKA-
TY ITPABO BUMOT'H IPOBEIEHHS I103aUePIOBUX 3aTaJb-
HUX 300piB Ta BiAmOBigHUIT 000B’A30K Y TOBAPHCTBA
ix mpoBecTu;

3) BimmOBiAMbHICT, YYACHUKIB aKI[iOHEPHUX
MPaBOBiIHOCMH HOCUTb iHIIiaTMBHUYI xapakTtep ii
sactocyBanHA. IlizcTaBoio 3acTocyBaHHS BiAIOBi-
JAJbHOCTI I0 YYaCHUKIB aKII10HEPHUX IIPABOBiTHOCHH
€ BUKJIIOUHO BOJIEBUABJIEHHS YYACHUKIB (T0OPOBiIb-
He BUKOHAHHA 000010, AKa He BUKOHAaIa 30008’ A3aH-
Hs, CBOro 000B’A3KY) a00 BUMOTH 0CO0M, UMi IIpaBa
Ta 3aKOHHI iHTepecH IOPYIIeHi, IIOJ0 MPUMYCOBO-
ro 3aCTOCYBaHHS 3axofiB BigmomigambHOCTi. OT:Ke,
aKTyaJbHUM € IUTAHHA PO MOXKJIUBICTH 3aXUCTY
IpaB Ta 3aKOHHUX iHTepeciB TOBAPUCTBA, KOJU BOHU
MOPYIIYIOTHCA HOTO 3aKOHHUMY IIPeICTaBHUKAMU,
AKi MOBWHHI 3axXWINATU Ta IPEICTABIATH iHTEpPeCcH
ocrarHbOTO. Bigmosiguo mo cr. 92 [IK Y painu ropu-
IUYHi 0c00U HAOYBAIOTh BiAMTOBiAHUX IIPaB Ta 0608’ A3-
KiB uepes cBoi opranu. CymoBa mpakTHKa, 30KpemMa
1. 11 IlocranoBu Ilnenymy Bepxosaoro Cyny Yipai-
un Big 24.10.2008 p. Ne 13 «IIpo mpakTUKY pO3TIALY
cyJaMu KOPIIOPaTUBHUX CIOPiB» [7], He mepenbayae
IPaBO aKI[iOHEPiB 3BepTATHCS IO CYAY 3a 3aXUCTOM
IIpaB Ta iHTepeciB iHMUX aKI[iOHEPiB Ta caMOTr0 TOBa-
pHUCTBa 103a BiJHOCMHAMM IIPeACTaBHUIITBA, a Ta-
KOX OOI'DYHTOBYBATM CBOI BHUMOTH IIOPYIIEHHIM
mpaB iHmuX akuioHepiB. Bupimyiouu cmip no cyri,
TOCIIONapChKUI CY/l MMOBUHEH YCTAHOBUTHU HASBHICTH
B 0cobu, fKa 3BEPHYyJACA 3 II030BOM, CY0’€KTHBHO-
ro MarepiaJbHOTO IpaBa ab0 3aKOHHOTO iHTEpecy,
Ha 3aXMCT AKOTO IIOAAHO IT030B, a TAKOXK 3 dICyBATH
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HASgBHICTH UM BifICyTHiCTH (PaKTy iX mopyireHHS a0o0
OCIIOPIOBAHHSA. 30KpeMa, He MOKYTh OyTH TaKOXK 3a-
JOBOJIEHI BUMOTM IITOJI0 3aXMCTY IIpaBa, AKe MOXKe
OyTy TOPYIIeHO B MalOyTHBOMY i ITIOZI0 KOO HEeBi-
oMo, 41 Oyie BOHO ITOPYIIIeHO;

4) BiIMOBiJabHICTh YYACHUKIB aKIIOHEPHUX
IPaBOBiTHOCHUH — Ie O0TAKEeHHA Y BUTJIAAL 0008’ 13-
Ky, K HACJiJKy HeBUKOHAHHA ab0 HEeHAJEKHOTO
BUKOHAHHA 3000B’dA3aHb Ta IOPYIINEHHI IIpaB, 3a-
KOHHUX iHTepeciB iHIMuX yuacHUKiB. ¥ cdepi akiri-
OHEPHUX BiTHOCHUH 110T0 chopMYyIbOBAHO B CAHKIIiT
IpaBoBOi HOpMH ab0 B CTATYTi UM AKI[IOHEPHOMY
JOTOBOPi —y THX HOr0 NMyHKTax, Je ImeperdaueHo
HACHiTKM HeBUKOHAHHA ab0 HeHaJIeKHOT'0 BUKO-
HaHHSA JOTOBipHOTO B3000B’sa3aHHA. Hampurian,
aKIioHepH, AKUM HaJeKaTh IPUBiIeHoBaHi aKIii,
MAaTh IPAaBO OTPUMYBATH AUBiJeHIN HABIiTh y pasi
BificyTHOCTI 200 HENOCTATHOCTI YMCTOTO IPUOYT-
Ry (m. 2 4. 2 c1. 30 3akony Yrpaiau «IIpo axiio-
HepHi ToBapucTBas). ¥ pasi BuxkonanHsa AT cBoro
000B’A3KY 3 BUILJIATH AUBiJeHIIB HAJTEKHAM YXHOM
y *KOTHOMY pasi He MOKe WTHCS MPO BiAMOBigaIh-
HicTh. ko & AT BiZMOBISETHCA BUKOHATU IIO-
KJIaJeHUH Ha HbOT'0 000B’ 430K (Y BUMAAKY HECKJIH-
KaHHI a00 HeCBOEUACHOI'0 CKIMKAHHA 3arajbHUX
300piB UM HEBKJIOUEHHS Bi[IOBiAHOTO MUTAHHS 10
MOPAIKY JIeHHOTO0), TO, BilOBiTHO, ¥ TAKUX aKIli-
OHEepPiB BUHMKAE TPaBO BUMOTH NPUAHATTA pilleH-
HS 3araJbHUMU 300paMu IPO BUILIATY IUBiTeHiB,
a y TOBapuUCTBa BUHUKAE 000B’I30K, III0 iCHYE BiKe
B OXOPOHHMX BifHOCMHAX, IPUUHATU BiAIOBigHE
pillleHHA, IO ¥ BBAKATHUMETHCS BiAMOBiJaJIbHIi-
CTI0O 3a HeBHKOHAHHS a00 HeHaje)XHe BUKOHAHHSA
IOKJIaIeHOT0 000B’ I3KY;

5) migcTaBu, BUA Ta PO3Mip BiAmOBiZaJIbHOCTI,
III0 MOKYTh 3aCTOCOBYBATUCS IO YUYACHUKIB aKIlio-
HEPHUX IPABOBiTHOCKHH, BCTAHOBJIIOIOTHCA AK HOP-
MaMM 3aKOHOJABCTBA, TaK i CHeIiaJbHUMM BHY-
TPIITHIMYU JIOKATbHUMM aKTaMHU, B AKUX MOMXKYTh
JeTajisyBaTucs CaHKINil, mepex0aueHi 3aK0oHOIAB-
CTBOM, a00 BCTAHOBJIOBATHUCSA BJIACHI caMoCTiiHi
CaHKIIiI, AKIO OCTAaHHI He mmepegdauyeHi HopMa-
MU UYMHHOTO 3aKOHOJABCTBA, 3a4Jd HiJBUIEHHA
e(heKTUBHOCTI POOOTH TOBAPUCTBA Ta 3aXUCTY IIPaB
i 3aKOHHUX iHTepeciB Yy4YaCHUKIB aKI[iOHEPHUX
IpaBoOBigHOCHH. 3aKOHOZABCTBO I03BOJIAE CTOPO-
HaM yperyJoBaTH CBOI BiIHOCHMHU MeBHUM UMHOM,
BiAMiHHUM Bij 3arajJbHUX IPUIUCIB, TOOTO CTOPO-
HaM HAJAaeThCSA IPABO Ha caMOperyJaiBaHHA. Ale
caMOperyJioBaHHS BiJNOBifZaJbHOCTI MOKe 3mific-
HIOBATHCS JWIIE B MeKaX, BUSHAUEHUX 3aKOHOM.
3okpema, craryt AT moxke mepembauaTu MOIKJIH-
BiCcTh VKJIAMEeHHA MiK aKI[ioHEpaMM aKI[I0HEPHOTO
IOTOBOPY, 3a AKUM Ha aKI[iOHepiB MOKJIAJaeThCs
IOJAaTKOBUI 000B’A30K OpaTu yuacTh y 3arajJbHUX
36opax (ct. 29 3akonmy Ykpainu «IIpo axmiomep-
Hi TOBapumCTBa») Ta, BiANOBigHO, mepembavyaTucsA
BifTIOBiZANBHICTL, 38 HEBUKOHAHHS IOKJAZEHOTO

000B’sa3Ky. [ToTpeba B TOKATLHUX KOPIOPATUBHUX
HOpMax a0 AOmiMbHICTh iX MPUAHATTA BUHNKAOTH
i3 migcTaB: YTOUHEHHS Ta KOHKpPETH3AaIlil HOPM 3a-
KOHiB, YCTAaHOBJIEHHSA MeXaHi3MiB ixXx peasisalii;
3aIIPOBAJKEeHHA IHIMUX Mojesell peryJaoBaHHA
KOPIIOPATMBHUX BiHOCMH IOPiBHAHO 3 mmepexda-
YeHMMHU B 3aKOHi, HAaCKiJIbKU Ie TMPUIYCKAETHCA
3aK0OHOM, a00 B HUX (ikcyeTbesa Bubip oxHiel 3 an-
TepHATUBHUX MOJeJjieil; B3aloBHEHHA IIPOTAIuH
y 3aKOHOJABCTBi; BHACJIIJOK CIeIiaJbHUX IPUIIHU-
ciB 3aKOHO/ABCTBA NPO IepefaHHA THUX UM iHIIUX
NMUTAaHL 0 KOMIIETEHIIiI Hemep:KaBHUX OpraHisa-
il — 114 IX HaJe:KHOro 3MificHeHH, 110 MoTpebye
BizmoBigHOTO peryaoBanud [8, c. 153].

BpaxoByoun BuirneHaBefeHe, MOKHA 3pOOUTH
BUCHOBOK, ITI0 aKITiOHEPHY BiAIIOBiZaJIbHICTh MOMKHA
pO3TIANATH SIK 000B’A30K YUaCHWKA AKI[IOHEPHUX
MPABOBIIHOCHH 3a3HATH IEeBHUX caHKIlii. Ocobiu-
BiCTIO aKI[iOHEPHOI BiAITOBiAIbHOCTI € iHiIiaTUBHII
xapakTep ii sacrocyBanud. IlizcraBoro ii peasisairii
€ HeBUKOHAHHS a00 HeHaJIe)KHe BUKOHAHHA 000B’ A3-
KiB i mopyllleHHA NpaB, 3aKOHHUX iHTEpeciB iHMMUX
VUaCHUKIB, HACIIMKOM YOT0 € 1036aBJIeHHSA IPABOIIO-
PYLIHWKA MTEBHOTO IpaBa abo MOKJIaJeHHI Ha HHOTO
000B’A3KY.
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AHoranis

Cadpucma I. I. O3HaKH MOHATTA «aKI[iOHEpPHA Bigmmo-
BimanapHicT» ., — CTaTTd.

Y crarti poOBTIAHYTO O3HAKM BifmoBimaimbHOCTI
YUYacHUKIB akIioHepHWX mpaBoBimHocwH. Ha mimcrasi
TIPOBENeHOTO aHaJ i3y 3po06JeHO BUCHOBKU, IO aKIio-
HepHill BifimoBigambHOCTI BIACTHBi HmeBHI 03HAKHM, SKi
V CBOIO UePT'y MOKHA IOJiJIUTH Ha 3arajbHi Ta cleriaib-
Hi. AKIioHepHa BigmoBiganbHicTh Mae 6GesmoceperHiit
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3B’A30K 3 aKI[iOHEPHMMM NPABOBiJHOCHMHAMHU Ta MOKeE
3aCTOCOBYBATHUCSA BUKJIIOUHO 10 YUaCHUKIB BiITOBiTHOTO
IpaBoBOTO 3B’A3KYy. IligcTaBoi0 3acTOCYBAHHSA I[UBiJb-
HO-TIIPABOBOI BiAMOBimaJbHOCTI M0 YyYaCHWUKIB akKIlio-
HePHUX MPaBOBiJHOCUH € HeBUKOHAHHA a00 HeHAJNEKHE
BHUKOHAHHS 000B’A3KiB OCTAHHIMMU, 1[0 MOXKYTH Iepej-
0auaTucs 3aKOHOJABCTBOM, JIOKAJbHUMHU aKTaMM, aK-
IIiOHepHUM JOTOBOPOM, Ta MOPYIINEeHHA IPaB, 3aKOHHUX
iHTepeciB iHMUX yyacHUKiIB oKpecaeHux BigHOocuH. Ille
OJIHi€I0 03HAKOIO Bi/ITOBifaIbHOCTi yUaCHUKIB aKI[i0HED-
HUX IIPABOBiTHOCUH € MOKJIMBICTH i 3aCTOCYBaHHSA AK Y
CYZIOBOMY, TaK i B I03aCyZ0BOMY IOPALKY, OCKIIbKY aK-
Ii0OHEePHI MPaBOBiAHOCKHY 34 CBOEIO CYTTIO € BHYTPillIHi-
MU, TO i BiiTOBiJaJIbHICTb, 110 MOXKE 3aCTOCOBYBATHCS
I0 iXHiX y4acHUKIB, i mOpAMOK ii 3acTOCYBAHHSA IIOBUH-
Hi mepexbavarucsa He JuUIlle HA 3aKOHOZABUOMY, a 1 Ha
JokajgbHOMY piBHi. IlopymyBaTu KopmopaTuBHI IpaBa
VYaCHUKIB BIiAIOBiZHWX IIPAaBOBITIHOCHMH MOMKYTHL Je-
KilbKa 0ci0, BOHM HECYTh BiANOBiJaJbHICTH SK COJi-
napHi 6op:xuuUKM. To0TO Vv pasi 3aBgaHHA 30UTKiB TOBa-
pucTBy miamu (0e3misymbHiCTIO) #OTO mOCAmOBUX 0Ci0
KoJIieriaJbHO TOBAapMCTBO MOKE€ 3BEPHYTHCA 3 BiAIo-
BiTHOI0 BMMOTOI0 [0 BCiX UWJIeHIB OpraHiB TOBapHCTBAa
abo 10 OKpeMoro 3 HuX. BiAmoBiganbHiCTh yuacHUKIB
aKI[iOHEePHUX IIPABOBIJHOCHH MOKE B3aCTOCOBYBATHCS
JIVITE 3a iHINiaTHMBOI yUYacHWKAa, YMi IpaBa MOPYIIEHO,
aKI[ioHepHW He BIPaBi 3BepPTATHUCT IO CYIY 3a 3aXUCTOM
IpaB Ta iHTepeciB iHIIMX aKI[ioOHEPiB Ta caMoro TOBa-
pucTBa Mo3a BiTHOCMHAMHU TNPEACTABHUIITBA, a TaAKOMK
OOTPYHTOBYBATH CBOI BUMOTH IOPYINEHHAM IIpaB iH-
muX akmionepis. OcobauBicTiO BifmoBigatbHOCTI yUac-
HUKIiB aKIiOHEPHUX MPAaBOBIIHOCHUH € Te, IO HiJCTaBU
ii 3acTocyBaHHSA, BHJ i pO3Mip MOMKYTb ImeperdauaTuCs
He JIMIlle HOPpMaMHu 3aKOHOJAaBCTBA, a i CIeliaJbHUMU
JIOKAJbHUMHU aKTaMy, TAKUMU AK CTATyT, aKIioOHEepHUN
i, migcTaBu 3BiMbHEHHS, PO3MOAIA PHUBUKIB TOIIO.
ITpu 1mMboMy migBUINEHA BiAMOBiZalbHICTH MOXKE OyTH
BCTAHOBJIeHA SIK B3aKOHOM, Tak i craTyToM abo akIfio-
HEePHHUM JOTOBOpPOM, 00MeKeHa 3aKOHOM, a CTaTyTOM Ta
aKI[iOHEPHUM JOTOBOPOM — SAKIIO I[HOTO He 3a00POHIE
iMmepaTuBHA HOpMA.

Kawouosi  cnosa:  aKIioHepHI  NPaBOBiMHOCHHH,
aKIlioHepHe TOBApMCTBO, aKI[iOHEPH, MpaBa, 000B’A30K,
BiIIOBiZAIBHICTE.

Summary

Siadrysta I. I. Signs of the concept of “shareholder
liability”. — Article.

The article considers the signs of responsibility of the
participants of joint-stock legal relations. Based on the
analysis, it is concluded that shareholder liability is char-
acterized by certain features, which, in turn, can be divid-
ed into general and special. Shareholder liability has a di-
rect connection with the joint-stock legal relationship and
can be applied only to the participants of the relevant legal
relationship, the basis for civil liability to the participants
of the joint-stock legal relationship is non-performance or
improper performance of duties by the latter, local acts,
shareholder agreement, and violation of the rights, legit-
imate interests of other participants in the relationship.
Another sign of liability of participants in joint-stock legal
relations is the possibility of its application both in court
and out of court, as joint-stock legal relations are inher-
ently internal, and the liability that may apply to their
participants and the procedure for its application should
be provided not only legislative, but also at the local level.
Several persons may violate the corporate rights of the par-
ties to the respective legal relations, they are liable as joint
and several debtors. That is, in case of inflicting losses on
the company by actions (inaction) of its officials collegial-
ly, the company may apply to all members of the company
or to one of them. Liability of participants of joint-stock le-
gal relations can be applied only at the initiative of the par-
ticipant whose rights have been violated, shareholders may
not go to court to protect the rights and interests of other
shareholders and the company outside the relationship, as
well as justify their claims by violating the rights of oth-
er shareholders. The peculiarity of the liability of partici-
pants in joint-stock legal relations is that the grounds for
its application, type and amount may be provided not only
by law but also by special local acts, such as charter, share-
holder agreement, which may define its boundaries, sanc-
tions, grounds for dismissal, distribution risks, etc. Thus
the increased responsibility can be established both by the
law, and the charter or the joint-stock contract, limited by
the law, and the charter and the joint-stock contract —if it
is not forbidden by the imperative norm.

Key words: joint-stock legal relations, joint-stock
company, shareholders, rights, duty, responsibility.
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Hayroso-0ocnidnozo incmumymy nybaiiHozo npasa

J0 XAPARTEPUCTUKH IIO3AJJEPFKABHOT'O SAXUCTY TPY10OBUX ITPAB MITPAHTIB

ITocranoska mpoGmemu. [[is Toro, Imo6 HaJexX-
HUM YMHOM 3aXUCTUTHU TPYAOBi IIpaBa MirpaHTiB, He-
JOCTATHIM € TiTbKH AisIBHICTH JepiKaBu, 0COOJIMBOI
yBaru Tako:K 3aCJYTOBYIOTH i M03aep:KaBHi iHCTUTY-
mii. [Tosamep:xkaBHMI 3aXUCT TPYAOBUX IPaB MirpaH-
TiB 0O3HAUYAE TAKUI 3aXUCT, 1[0 BUBHAETHC IePIKABOIO,
aJie Bif0yBaeThCA I03a MeKaMU BIAJHUX iHCTUTYITIH
nep:xaBu. OTHNM i3 HAHOLIBII Ai€BUX CIOCO0IB 3aX M-
CTy TPYJOBUX IIPaB MiI'PaHTIB € I03ajiep:KaBHUI 3a-
XHUCT, ajlKe MeXaHi3MH1, AKi B CBOIX JisIIBHOCTI BUKO-
PHUCTOBYE Iep:KaBa, He 3aBKIYU JOCTATHI JJId TOTO, abu
HAJIeXKHUM YIHOM 3aXUCTUTH Ta BiTHOBUTH IOPYIIIEH1
ImpaBa Ifiei KaTeropii mpaifiBHUKIB.

Cran mocaimkenna. Oxkpemi mpoOieMHI acmekTn
3aXMCTY TPYAOBUX IIPAB MiI'PAHTIB ¥ CBOIX HAYKOBUX
npangax posrasaganu H. Boprauk, JI. lonak, 1. T'au-
Oimenko, B. €B1yx, O. Kucensona, €. ManuHoBCbKA,
M. Ilirronumu, FO. Pumapenxko, O. Tproxan, I0. Ynx-
mapb, M. UyryiBcbka Ta immri. Brim, nonpu ynmairy
KiTBbKicTh HAYKOBUX B3400YTKiB, y OpPUIWYHIN JIi-
TepaTypi BifCyTHI KOMILJIEKCHI HOCTiKeHHA, MpHU-
CBAYEHI XapaKTEePUCTHUII IT03aJeP:KaBHOT0 3aXUCTY
TPYIOBUX IIPAB MiI'PaHTIB.

Came TOMy MeTOI CTATTi € — HaJaTH Xapakre-
PUCTUKY T03aMeP:KABHOMY 3aXUCTy TPYAOBHUX IIPaB
MirpanTis.

Buknan ocuoBHOoro martepiamy. Ilounnaioounm Ha-
YKOBe JOCJiI:KeHHs, BapTO BKasaTu, IO OJZHUM i3
HaWBaXRJIMUBININX CII0CO0iB 03a/1eP:KABHOTO BaXUCTY
TPYIOBUX IIPAB MiI'PAHTIB € TiAIbHiCTb IPOMAZICHKUX
opragizariii. €. BucTpunpKuii FiAIITI0B BUCHOBKY, 1[0
rpoMajichbKa OpraHisarisa — Ie opranisarmis, sKa CTBO-
peHa caMuMU TPOMAJAHAMHU 3 METOI IIPOCYBATU YU
3aXMINATH IX CHiIIbHUI KOJEKTUBHUL iHTEepec, Hesa-
JeKHUM Bix nep:rasu. ToMmy rpoMajichKi opranisarrii
HA3UBAIOTh HEJEeP:KABHUMU, HEYPATOBIMU OpraHisa-
migamu — HYO, NGO. I'pomazchka opramisamis — 1e
TaKe HesaleKHe 00’ eTHAHHS TPOMAJAH, AKe MOMKe
JoIIoMAaraTy TpoMaji Ta rpomMagaM 0yab-AKol MOTyK-
HOCTi Kpalre opraHisoByBaTu, (piHaHCyBaTH, TyXOB-
HO-KYJBTYPHO 30arauyyBaTUCh TOIIO, TOOTO [isTh
y 37arofi 3 ;o0puMu rpoMajgamMu. « TaKuM YUHOM, —

© C. M. Kosis, 2020

ysarajabHioe €. Buctpuiibkuii, — cyTh i ceHe rpoma-
cbKOi opramisaimii y Tomy, 110 BoHA € 00 €THAHHAM
rpomagsH. I 30BciM He TOMYy, IO BOHA (DiHAHCYETH-
cd rpoMajo, mo Oyso 6 30BciM He moramo. ToOTo
rpoMajicbKa OpraHisallifd € IpoMajaChbKOI0 30BCiM He
TOMY, III0 BOHA Mae (piHaHCYBaTHCH IpomMazoro» [1].

I0.M. KupuueHko BKasye, IO IPOMAaJChKi Op-
ragisamii caig po3rasgaTy He SK OKPEeMUN eJeMeHT
IeMoKparii, a AK ¢opMmy OesmocepeqHBOI ydacTi
rpoOMajiAH B YIIPaBJIiHHI MiclleBuMU cipaBamu. I'po-
MaJChbKMM OpraHisaliaM Jep:xaBoo HaJaHo CBOOOLY
Iill B MeKax 3aKOHY. BoHIM MaloTh IpaBo PO3IOBCIO-
IKyBaTH iH(OpMAIlil0 PO CBOIO AiAJBHICTH; BHO-
CUTH TIPOTMO3UI[il [0 OpraHiB Aep:KaBHOI BIAU Ta
MiCIIeBOr0CaMOBPAAYBAHHANOA0HANO1TBITAKTYA b~
HUX MUTaHb Y IPOMUCIOBiH, COIiaIbHO-TIO0YTOBI,
KYJbTYPHiM Ta iHIIUX cepax CyCHiJbHOTO KUTT;
OpaTu yuacTsh y po3poOIli pileHb opraHiB MicIeBo-
r'0 caMOBpAAYyBaHHSA; ()OPMyBaTH, OOT'PYHTOBYBATH
Ta JTOBOAWTHU IO MiCIIEBOi BJAAM COIiaJbHI ITOTpe-
6u. TakuM umHOM, IpoMajichKi opraxisamii BHKO-
HYIOTb POJIb «IIOCEPEIHUKIB MiK BJIaJ0I0 i pisHUMU
BepCTBAMU HaceJeHHs» [2, c. 64].

Takum uMHOM, I'POMaJiChbKi opraHisallii Bimirpa-
0Th Ba)KJUBY POJIb V CYCIiJIBCTBi, BOHU € CBOEPiJ-
HUM IIPOSBOM JIEeMOKPATHYHOTO CYCIIiJILCTBA, IO
Iae MOMKJIWBICTH TPYIi 0ci0 3aXMCTUTH CBOI IIpaBa,
a TaKOXK IIpaBa iHITMX TPOMAAAH y PisHUX cdepax
cycminbHOrO KuTTA. Tak, Hampukaanx, ['pomaacbka
opranuisamia «MART» dakTuuno posmouana pobo-
ty B 1998 pori, ane Ak ropuguuHa ocoda Oyia sape-
ectpoBana 14 kBiTHa 1999 poky. 3acHOBHUKaMu
opramisarmii BUCTYIHJIM MOJIOAI BUWTENi, CTyIEeHTHU
Ta YUYHi CTApIIMUX KJACiB 3arajJbHOOCBITHIX IIKiJI M.
Yepuirosa. ¥ 2014 pomui BifmoBigHO [0 HOBUX BH-
MOT YMHHOTO 3aKOHOJABCTBA OYyJIO 3MiHEHO CTATyT,
Ha3BY Ta CTPYKTYPY KEPiBHUX OpraHiB opramisarii.
TF'O“MART” -HesamexHa HEIIOMi THUHAHETIPUOYTKOBA
opramisairis, ska 0aunTh CBOIM 3aBIAHHAM PO3BUTOK
I'POMAZAHCHKOTO CYCIIiILCTBA, HABUAHHSA Ta IIPOCBIT-
HUIITBO B c(pepi mpaB JIOAWUHU, MOHITOPUHT TOTPHU-
MaHHS IIpaB JIOJWHU, BifICTOIOBAHHSA CYCIiJbHUX
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iHTEpeciB 3 BUKOPHUCTAHHAM MeXaHi3MiB B3axuCTy
mpaB gioguau. 'O “MART” migrpumye Bcima MOXK-
JVUBUMHU 3aKOHHMME 3acobaMé Ta 3aXWINae KePTB
[OPYILIeHb TpaB JIOAWHY, TOIOMAra€ iM JOMOTTHUCSA
cupasegauBocti. 'O “MART” posmosciomxye iH-
(hopmarito 1mo0K0 CTaHY JOTPMMAHHS IIPaB JIOAWHM,
CIpusde YKPIIJIeHHIO MOTEHITialy opraHisamiii rpo-
MaJSHCHKOI'0 CYCITiJIBCTBA 3a JOIIOMOTO0I0 €KCIIePTHOI
Ta PECYPCHOI MiATPUMKY, HAaBUAHHA Ta IaPTHEPChKOL
B3a€EMOJIil y FisiX Ha 3aXWCT CYCILILHUX iHTepeciB.
OpraHisaris mpaioe AJisd: KepPTB IOPYIIeHb MIpaB
JIOAVHYA — MPEJCTABHUKIB BPasJWBUX TPYI: TiTeH,
JIofed 3 iHBaTifHiCcTIO, HAI[IOHAJBHUX MEHIIUH Ta
immux; oci0, AKi 3asHaaM AUCKpuUMiHAIi y chepi
TPYZOBOI'O IPaBa; 'POMaZiCbKUX aKTHUBICTiB; OpraHi-
3alliif TPOMAaAAHCHKOIO CYCIILIBCTBA; AePKaBHUX Ta
MiciieBux oprauis Biagu [3].

Imma rpomazcbka opramiszamnia — «Tpymposi imi-
miaTuBu», 6yia CTBOpPEeHA 3 METOI0 3aXMCTy Ta 3a-
Oe3rmeueHHA rapaHTili TPYJOBUX IPaB IpalliBHUKIB
B Ykpaini. [llogHa 10 aKTUBICTiB 3BePTAIOTHCA IIpa-
IIiBHUKY, AKi IOTePIAOTh Bifl HOPYIIEHb TPYAOBUX
IpaB AK Ha JePKaBHUX IIiIITPUEMCTBAX, TaK i B KO-
MepIiiHUX yCTaHOBaX, 0COOJMBO i yac KapaHTHU-
Hy [4]. Hapasi HeMOKJINBO OMIHUTH IKiCTh PYHKIII-
OHYBaHHA IIiel opraxisamii, agxe ii OyJ0 CTBOPEHO
He TaK JaBHO, aje IKII0 BipUTH 3aCHOBHUKAM, TO
BOHA Ma€ pAJ IePCIeKTUB 3 MOTJIALY 3a0e3MeueHHsA
3aXMCTy TPYJOBUX IPaB BCix KaTeropiit mpaiiBHuU-
KiB, B TOMY UMCJi i TPYIOBUX Mir'paHTiB.

Cepen iHmux rpoMaficbKUX OpraHisaIii, 1o 3a-
XWIATh TPYAOBi IpaBa, MOKHA HAa3BaTU OpPTaHi-
3arrii poborogasiis. Ilo cBoiit mpupoxi opramizamii
poboTomaBIiB — IIe CO3U KOHKYPEHTIB i KoMep-
MiAHUX CTPYKTYD, 10 nNpuiitMaioTs pimennd. Hum
faraTo B UOMY IOSCHIOE, UOMY Taki opranisarii
3a3BUuUail JOCUTH CKJIaAHi. BoHM (QYHKIIOHYIOTH
Ha JIOKAJIbHOMY, perioHajJbHOMY, 3araJbHOHAIliO-
HaJbHOMY i Mi’KHAPOJHOMY PiBHAX i MOXKYTb BiTHO-
CHUTHCS 0 AKO0ich oxHiel raaysi abo cexropy. Boun
MOKYTh OYTH CYBOPO I€HTPATi30BAHUMHU, K JTOHE-
naBHa B CkaHguHABII, a00 OinbIe moxoauTu Ha ¢e-
nepanii, ax y CIIIA it ABctpaunii[5, c. 43; 6]. I xoua
poboTomasmi 6axkanu 6 mMatu OinbITY cBOOOAY it
i B 6araThox BUMAaAKaX KOPUCTYBATHUCA GiIBII IPO-
CTUMU KOJeKTuBHUMU yrogamu (ax y Himeuuwnni,
Je 00MOBJIAIOTHCA MiJbIU IJIS i AITPUEMCTB, 1110 BU-
mpoOYyIOTh TPYAHOIIi), BOHU He 000B’A3KOBO IIpar-
HYTbH JI0 3aTOCTPEHHSA KOHKYpeHIil MixK migmpuem-
CTBaMHU, KOJU HAeThCA PO 3apOBiTHY IIATy, HOBY
TeXHOJIOTiI0, pobounii uac i mpodeciiine HaBUAHHS.
Bararo xto — y Bessbrii, ®@panmii, Himeuuwnsi, ITa-
aii, Icnanii i maBiTh K0 Aeskoi mMipu y Beaukoopu-
TaHii, 10 MiATBEPAKYE HeJaBHE OMUTYBAHHSA, — IK
i paHime gymMaioThb, 0 Y CTpaTerii «Tifl MOOZMHILI»
OinmbIre HeJOMiKiB, HidK mepeBar, i HaJaOTh IepeBa-
I'y IeHTPaJi30BaHUM IIepPeroBOpaM Ha raly3eBOMY
i/abo perionanmsHOMY piBHI [7, ¢.18; 6].

Cruig migkpecauTn, 1o poOOTOAABIN AK Cy0’ eKTHU
TPYZOBUX BiJHOCHH TaKOX MOMKYTh OpaTé y4acThb
y 3axXmCTi IpaB IpaliBHuKiB-mirpantiB. Hacamie-
pel 3axMCT O3HAUEHWX IIpaB Bif0yBaeThcA uepes
HEYXWJIbHE TOTPUMAaHHA POOOTONABIAMEU HOPM TPY-
JOBOTO B3aKOHOJABCTBA, B0KpeMa, HEJOIYIIeHHs
OyIb-AKUX AUCKPUMIHAIIIMHUX MIPOABIB AK A0 0Ci0,
SAKi MarOTh HaMip BCTYIUTH Y TPYAOBI IIPaBOBITHOCH-
HWU, TaK i 10 IpaIiBHUKIB.

Bigmosigro g0 3akomy VYrpaimm «IIpo op-
ramisamii poboTomaBIliB, IiX 00’€IHAHHA, IIpaBa
i rapamTii iX misiabHOCTi» opramisaiia poboTomas-
iB — HempuOYTKOBa I'POMAajCchbKa OpraHisaiisa, dka
00’eIHY€e OPUANYHUX 0Ci0 (IigmpmeMcTBO, YCTAHO-
Ba, oprauisamisa) abo (gisuunux ocié — migmpuemIis,
dKa B MeXKaX TPYHIOBUX BiJHOCHH BUKODPUCTOBYE
mpamio (piswurux oci6. Opramisamii poboTozasiiis,
iX 00’e¢IHAHHA BUBHAIOTH MPO(CIiIKM, IX opraHisa-
mii, 00’eIHAHHS IOBHOBAXKHUMH IIPEICTABHUKAMU
MpaIiBHUKIB i 3aXMCHMKAMM IX TPYJOBUX, COIIi-
aJIbHO-eKOHOMIUHUX TpaB i iHTepeciB, COIPUAOTH iX
misneHOCTi. Opramisaiii po6oTomasIlis, ix 00’eqHAH-
HS B3aEMOJIIOTH 3 TPoCIiIKaMu, iX 00’ e THAHHAMU
Ha OPUHIOUWIAX coliajbHOro miajory. Opramisaiii
poboTozaBIiB, X 00’ €JHAHHS He MOXKYTh BTPYUATH-
cd Y OiANTbHICTh TPOQEeCiiHUX CILIOK, X 00’eIHAHD,
MePeITKoKaT y Oyab-akiit (opmi Ta Oyap-aKuMu
3acobaMu TIpaliBHUKaM 00’eIHyBaTHCA Y Mpodeciii-
Hi cminkwy, ix 06’eguanusd. [0 OCHOBHUX 3aBAAaHb Op-
ragisaiiii podboTozasIlis, 00’efHaHL OpraHisailiii po-
00TONABIIIB BifHECEHO: CIPUSIHHS CTBOPEHHIO HOBUX
pobouux MicCIb; CHiBpPOOITHHUIITBO 3 OpPraHAMU [ep-
’KaBHOI BJIagM, opranamMu Biaagu ABroHoMHOI Pecy-
oaiku Kpum, opramaMu MiclieBOro CaMOBPSITYBaH-
HdA, TpoQeCciiHUMY CIIIJIKAMu, IX OopraHisamiamMu Ta
00’eIHAHHSAMM; YUACTDh Y KOJEKTUBHUX IIePEroBopax
3 VKJafeHHS Yrof Ha HAI[iOHAJIBHOMY, TaJy3eBOMY
Ta TePUTOPiAIbHOMY PiBHAX, KOOPAUHAIIA MifIbHO-
cTi po00OTOABI[IB ¥ BUKOHAHHI 30008’ I3aHb 34 I[IMU
yrojamMu; CIPUSHHS BUPIIIEHHIO KOJEKTUBHUX TPY-
IOBUX CIIOPiB; BJOCKOHAJEHHS CUCTEMH IIiITOTOBKH,
TIePeIiTOTOBKY 1 miBUIIIeHHA KBaTi(pikaIii mparis-
HUKIiB, CIPUAHHSA NOIIMPEHHIO NpodeciiHUX 3HAHB
Ta JocBixy Torro [8].

Ik mosamep:KaBHUII 3aXMCT TPYAOBUX IIPaB
MOJKHA posrasgatu poboty mpodcemintox, KTC ta
OesmocepeHbo MirpanTis. [isapHiCTD I[UX CY0’€K-
TiB i3 BaXMCTy TPYAOBUX IIPaB MirpaHTiB BimOyBa-
€ThCS 034 Me:KaMM BIAJHUX, iMIepPATUBHUX Bif-
HocuH. HasBaHi cy0’eKTU 3aXUCTy He BUCTYIAIOTH
BiJ iMeHi mep:raBu.

ToBopsAuM PO 3aXUCT TPYAOBUX IIPAB IPOQCIiI-
KaM®, B JiTepaTypi IiIZKpecJi0l0Tb, BUXOAAYU 3i
CBilueHb Mi}KHAPOJTHOTO JOCBiLy, IO CHUJIBHI Ipod-
CILJIKYM € 03HAKOI0 JeMOKPAaTHUYHOCTI mep:xaBu. He-
Mae KOJHOI KpaiHu i3 pO3BUHEHOIO JeMOKpAaTi€lo, e
0 mpo(cminky He Bimirpasaiau cBOel 0coOJMBOI PoOJIi
y crabimisamii cycmisberBa. CTBOpEHHS MOTY:KHUX
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BILIMBOBUX MPO(CIIiJIOK, 3TaTHIX e(DEKTUBHO BiICTO-
I0BaTH iHTepecH MpaliBHUKIB, — HEeBix eMHUI aTpu-
OyT muBigizoBanoi gep:xasu. Came mpodecifini cmi-
KU € HAMaKTUBHIIIIO0 CYCIiIBHOIO CUJIOK y 00POTHOL
3a JTOCTOWHY, BLIBHY i COI[iaJbHO 3aXUINEeHY IIPAIIo,
3a TIOBHY ¥ MPOAYKTUBHY 3aAHATICTD IpaIe3faTHUX,
JOCTaTHIN PiBeHB COIiaJBHOTO BaXUCTY, MIPOTH BCiX
(opm mguckpuminarmii y mpami ta ii ommari [9, c. 2].
S cupasemuBo migkpeciaioe H. Iuranuyk, mpaso-
BifIHOCMHU TIPO(CIILJIOK 3 Ieps:KaBoio Ta iHMIUMH CTO-
pOHAMM IIPABOBiTHOCHH 3 MPUBOAY MPEACTABHUIITBA
i saxmery mpodpcIiJKaMu IIpaB Ta iHTEpeciB Hau-
MaHUX MPAIiBHUKIB CKJAJAI0Th OCHOBY iX IIpaBo-
BOT'O CTaTycy. ¥ pasi Ipe[CcTaBHUIITBA UM 3aXUCTY
iHTEpeciB OKpeMoro mpaiiBHuKA IPo(CIiIKa € Julre
cy0’exToM TpymoBoro mpasa [10, c. 136].

CBoto 3axucHy (PYHKIIi0 TPOQCIiIKY Ta iXHi op-
TaHU ITIPOKO 3MiHCHIOIOTH IILIAXOM IIPOBEIeHHS TPO-
MaJCbKOT0 KOHTPOJIO 3a NOAEep:KaHHAM 3aKOHOIAB-
CTBa PO IPAIio, IPeJCTaBJIeHHA IIPaB IPaIliBHUKIB
Ta iX aJBOKATCHKOI0 3aXUCTy B CyAaxX, KOMiciax i3
TPYMOBUX CIIOPiB, IO YTBOPIOIOTHCSA HA IiAIPUEM-
crBax. Kosu :x mpumMupHi Ta apbiTpaskHi mporeaypu
He JaioTh 0asKaHWX Pe3yJabTaTiB, mMpocmiaxu BAa-
I0TBCA 0 KOJEKTUBHUX Jill Ha 3aXMCT iHTEPeCiB CBO-
ix umeniB, 3okpema cTpaiikiB. OfgHielo 3 mepeayMOB
ypaxyBaHHA iHTepeciB Ta 3abe3meueHHs IpaB Ipa-
IIiBHUKIiB, COIiaJbHOL 3JIaTOAM B CYCILILCTBI, YKpai
HeoOXigHOI 1A CTAJOr0 €KOHOMIYHOIO PO3BUTKY,
€ BUBHAHHSA JeP/KaBOI0 3aKOHHOCTI IiAJBHOCTI Ta Cy-
YyacHOI cormiasbHOI poJii mpo(emisiok, cTBOPeHHS He-
00XiTHUX yMOB 114 iX AidapHOCTI Ta posBuTky [11].

Caig moroguTHcs 3 TYMKOIO IIPO T€, IO ITPOQCIIiI-
KOBUI KOHTPOJIb € OTHUM 3 Pi38HOBU/IiB IPOMAICHKOTO
KOHTPOJII0, CYKYIIHICTIO METO/iB, IPUIIOMiB, 3aC00iB,
BILIMBY I'POMAaAAHCHKOTO CYCILIbCTBA uepes Impode-
ciiigi cminkm Ha cy6’e€KTiB BIAJHMX IIOBHOBAKEHb
3 METOI0 TOMepel:KeHHS, BUABIEHHSA Ta YCYHEHHS
mopyIlleHb IpaB rpomazan [12, c¢. 125]. Ha gymkry
I1. JIyx’auuyka, Tpo@CIiIKOBUI KOHTPOJb MOXKHA
BUBHAUUTHU AK OCHOBHY (DYHKIIiI0 IPOQCIiJIOK B CHC-
TeMi ImyO0JiUYHOTO YIpaBIiHHS, CIPIMOBAaHY Ha 3a-
XHCT COIiaTbHO-eKOHOMIUHHMX Ta IIPAaBOBUX iHTepe-
CiB TpaIoouYMX B YACTHHI CTBOPEHHS O0e3MeuHUnX
YMOB mpalli, (opMm, cucTeM i HOpPM OILIATH IIPAIli,
BCiX BUJiB KOMIIEHCAIIIMHUX i rapaHTiAHUX BUILIAT,
COIIiaJIbHOTO, MEIMYHOI'0 TA iHIITUX BU/iB CTPaXyBaH-
Hd, 30epesKeHHd 30POB’ A, MeHCciiHuX rapanTii [11].
Oxpim peasisaiii KOHTPOJbHUX TOBHOBAMKEHD, 0 3a-
XOJIiB i3 3ificCHeHHA 3aXUCTy TPYAOBUX IIPaB MirpaH-
TiB TAKO0K BasKJIMBO BigHecTH i poOoTy mpodcmiior y
MeKax COI[iaJbHOTO AiaJjory.

ComianpHuil miajor B3AifICHIOETBCS MiK CTOPO-
HAMM COI[iaJIbHOTO [iaJioTy BiATOBiZHOTO piBHA
y (popmax: obMiHY iH(opMaIli€to, 10 3LiHCHIOETHCS
3 METOI0 3’sCyBaHHs IO3MUIlill, JOCATHEHHS JOMOB-
JIEHOCTEH, MOMIYKY KOMIIPOMiCY i MPUAHATTSA CIIiJIb-
HUX pillleHb 3 IMHUTaHb €KOHOMIiuHOi Ta comiajabHOL

TOJITUKM, III0 HAJeXKaTh JO iX KOMIIeTeHIIil; KOH-
CyJIBTAIlilf; Y3roA:KyBaJbHUX MIPOIIENYP, AKi 3MiliCHIO-
I0TbCA 3 METOI0 BpaxyBaHHSA IO3UILili CTOPiH, BUPO-
OJleHHS KOMIIPOMICHMX Y3TOIKEeHUX PillleHb I yac
PO3PO0JIEHHS IPOEKTIB HOPMATUBHO-IIPABOBUX AKTiB;
KOJIEKTHBHUX IIEPETOBOPIiB 3 YKJAJeHHA KOJEKTUB-
HUX JIOTOBOpPiB i yroj. PimienHs, mpuitHATI TPHCTO-
POHHIMHE a00 JBOCTOPOHHIMY OPTaHAMU COIiaIbHOTO
Iiajory B MeKaX iX ITOBHOBayKeHb, € 000B’ A3KOBUMU
IUIST PO3TJIALY OpraHAMU Jep:KaBHOI BJIAAM Ta Opra-
HAMHJ MiCI[€BOT'O CAMOBPAAYBaHHSA, Ipo(cIiikaMu Ta
ix 00’efHAHHAMY, OpraHisaIiaMu PoOOTOAABIIIB Ta IX
00’efHAaHHAMY BigmoBigHOrO PiBHA [13].

Orixe, TPO(CILIKOBUI 3aXMCT MITPAHTIB € IIO-
TYKHIM 3aC000M 3aXMCTy iX TPyZOBUX IIpaB B pasi,
AKIIO HIeTheA PO 3aXUCT ITPaB MirpaHTiB, AKi € wie-
HaMHU BifMOBiZHUX TPOQCIiIOK, ab0 K AiAIbHICTH
mpod)CIiJIKOBUX OpraHisalliii moB’s3aHa 3 BifCTOIO-
BaHHAM IIpaB YCiX INPAaIiBHUKIB OKpeMux poboTo-
IaBIliB abo K MeBHOI cepu TPYAOBUX BiJHOCHH, AKi
B IIPOIIECi 3aXUCTY KOJIEKTUBHUX TPYAIOBUX IIPaB 0XO0-
ILTIOIOTH i TPYMOBI MpaBa MirpaHTiB, SKi He € UIeHa-
MM BiJIOBIIHIX IPO(PCIILIOK.

IIpodeminkoBuii 3aXKUCT MOKHA BBAKATH CKJIAL0-
BOIO YACTUHOIO O1/IBII MIMPOKOTO PiZHOBUAY 3aXUCTY
TPYAOBUX IIPaB MITPAHTiB — I'POMAACHKOro. 3TiIHO
3i cr. 36 Koncrurymnii Yrpainu rpomananu Y KpaiHu
MalioTh IPaBO Ha CBOOOLY 00’eIHAHHSA Yy MOJiTHUHL
maprii Ta rpomajicbKi opranisarii misa smilicCHEeHHS
i 3axmcTy CBOIX IpaB i cBOOO Ta 3aJOBOJIEHHS IIOJi-
TUYHUX, E€KOHOMIUHUX, COI[iaJbHUX, KYJbTYPHUX
Ta iHIIuX iHTepeciB, 3a BUHATKOM 00Me)KeHb, BCTA-
HOBJIEHMX 3aKOHOM B iHTepecax HaIlioHAJIbHOI 0es-
IeKX Ta TPOMAJChbKOT0 MOPIAKY, OXOPOHU 3I0POB’ s
HaceJleHHS a00 3aXMCTY IPaB i cBOOO IHIINX JTIOLEH.
I'pomananm MaoTh IPaBo HA yUYacTh y IpodeciiiHmx
CIIiJIKAX 3 METOI0 3aXMCTy CBOiX TPYHOBUX i coili-
aIbHO-eKOHOMIUHMX IIpaB Ta iHTepecis. IIpodeciiini
CILIKK € TPOMAJChKUMH OpraHisamisgMu, 1o o0’e-
HYIOTh I'POMAaJAH, 0B’ A3aHNX CILILHUMU iHTepeca-
MM 3a POZIOM ix mpodpeciiiHoi gidnabHOCTI. IIpodeciiini
CIILJIKY YTBOPIOIOTHCA 0€3 IOMePeTHBOT0 03By Ha
OCHOBI BisibHOTO BuOOPY ixX wieHiB. Yci mpodeciiiai
CILIKY MaloTh piBHI mpaBa. O0OMe:KeHHS 1I0L0 UIeH-
cTBa y mpodecifiHUX CIIiIKAaX BCTAHOBJIIOIOTHCS BU-
kaouHo mieo Komeruryilielo i 3akoHamMu YKpaiHu
[14]. HixTo He Moxxe OyTH NMPUMYILIEHUH [0 BCTYILY
B Oyab-iKe 00’e¢JHAHHSA TPOMAafdH UM OOME:KeHUH
y IpaBax 3a HAJEKHICTh UM HEHAJNEKHICTh J0 MOJi-
TUYHUX TapTiii abo TpoMajCchbKUX opramisarmiit. ¥Yci
00’eTHaHHS TPOMAJIAH PiBHI mepen 3akoHoM [14].

IlpencraBisgerbesa, ImI0 Hale(eKTUBHIIMWN 3a-
XHCT TPYAOBUX IIPaB MirpaHTiB poOOTOLABIIMY Bif-
OyBaeThbcA B pasi 30iry iHTepeciB AK MirpanTiB, Tak
i poboTomaBIiB 3a yMOB peanisamii mux inTepecis
B Me)Xax YMHHOTO TPYZOBOTO 3aKOHOAaBcTBa. IIpa-
BOBUM IiATPYHTAM CaMO3aXMCTy MirpaHTiB CBOiX
TPYIOBUX IIpaB €, 0e3yMOBHO, 3TajgyBaHa paHiIe
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HOpMa cT. 55 OcHOBHOTO 3aKOHY YKpaiHu, 10 BU-
3HAUa€ IPABO KOMKHOIO OyAb-aKMMM He 3abopo-
HEeHUMHU 3aKOHOM 3aco0aM¥ 3aXHINATH CBOI IIpaBa
i cBoOomu Bix MOpPyIIeHb i IPOTUIPABHUX IOCH-
ragb. Takoxx mopma cr. 2-1 K3mll, sxa BcTaHOB-
JI0€ 3a00pOHY OyAb-IKOI AMCKpUMiHAII y cdepi
mpaii, 30KpeMa: IOPYIIeHHS IPUHINIY PiBHOCTI
IIPaB i MOMKJINBOCTEH, IpsAMe ab0 HempsaMe 00MeKeH-
Hd IIpaB MpAIiBHUKIB 3aJIeXKHO BiJl pacu, KOJIbOPY
MIKipH, MOMITUYHUX, PENIriiHNX Ta iHIIUX MepeKo-
HaHb, CTaTi, TeHJEPHOI iIEHTUYHOCTI, CeKcyaabHOL
opieHTaIii, eTHITYHOr0, COI[iaJILHOI'O Ta iHO3EMHOTO
MOXO/PKeHHs, BiKy, CTaHy 370poB’sd, iHBaJigHOCTI,
migospu uu HaAgBHOCTI 3axBopioBanHa Ha BIJI/CHII,
ciMelfHOTO Ta MAHOBOTO CTaHy, CiMeHUX 000B’3-
KiB, MiCIld IIpOKMBAHHSA, YJIEHCTBA y IpodeciitHiii
cuminmi um immomy o0’efHAHHI TpoMagsdH, YdYacTi
y CTpaiiKy, 3BepHeHHs a00 HaMipy 3BePHEeHHS [0 CYAY
Yy iHIINX OPTaHiB 3a 3aXMCTOM CBOIX IIpaB abo Haja-
HHA MiITPUMKHU iHINIUM IIPaliBHUKAM y 3axXuCTi ix
IIpaB, MOBiIOMJIEHHA PO MOKJINUBI (JaKTH KOPYIIiii-
HUX ab0 IOB’A3aHNX 3 KOPYIIi€l0 IPABOIOPYIIEHb,
iHmuUX mopyineHb 3aKkoHy YKpainu «IIpo samobiraH-
HS KOPYIIii», a TaKOXK COPUSHHSA 0c00i ¥ 3milicHeH-
Hi TAKOTO ITOBiZIOMJIEHHS, 32 MOBHUMH a00 iHIIUMMU
O3HAKaMM, He IOB’A3aHMMU 3 XapaKTepoM pPoboTH
abo ymoBamu ii BuKOHaHHA [15].

TakuM YWHOM, IO CAMO3aXMCTy BiJHOCATH TaKi
Iii/0e3miAnbHICTL 0OCOOU-TIpalliBHUKA, KA He I0B’ -
3aHa 3 GesmocepeqHiM 3BePHEHHAM 0 OpraHiB BJIaj-
HOI KOMITIETEHIIii i Mae cBOIM CIIpAMYBaHHAM BU3HAH-
Hf, BiIHOBJICHHS, YCYHEHHS IEPEIIKOo] B peasisarii
KOHKDETHUX TPYJOBUX IIPaB, BiAIIKOAYBaHHS 3a-
MOisHOI MIKOAY Ta MPUNUHEHHS iHIINX MOPYIIeHb
TPYIOBUX IIPAB Ta OB’ A3aHUX 3 HUMU 3aKOHHUX iH-
tepeciB. CamMos3axucT MOKe IepeayBaTH 3BePHEHHIO
0 KOMIETeHTHUX BIATHUX Cy0 €KTiB, peasi3oByBa-
THUCS TOPAJ i3 3BePHEHHAM J0 TaKUX Cy0’€KTiB, ame
He IPOIBIATHUCA Y 3BePHEHHI [0 BIASHUX Cy0 €KTiB.
CaMo3axuCT 3aBKAM 3MiHCHIOETHCA Y (popMi mpaso-
MipHOI IOBEeiHKH.

Bucnosku. Ha mincrasi BukIazeHOro HOIIIBHO
3pobuTu meBHi BUCHOBKU. [lo3ameprraBHUM 3aXUCT
TPYJAOBUX IIPaB MIIPaHTiB MOMKHA PO3TJIALATHU B Je-
KIJTbKOX acmeKkTax. ¥ BY3bKOMY PO3yMiHHi, mo3a-
Jep:KaBHU 3aXMCT TPYJOBUX IIpaB MirpaHTiB MOXKe
OyTH 03HAUEHO AK TOTOKHUH HAAJePKaBHOMY 3aXU-
CTY, TOOTO AiAJIBHICTE 1034 YPAJOBUX MIXKHAPOIHUX
opramisaiiii, AKi cIpsaMoBaHi Ha yTBepJKeHHS 3a-
raJIbHO MUBLTi3alliiHMX MiZXOMiB 0 rapaHTYBaHHSA
OCHOBOIIOJIO}KHUX IIPaB i ¢BoGOX JIOAUHM, § TOMY
yucaIi i ormocepeIKOBaHi MpaBoM Ha ¢BOOOLY Ta mpa-
BOM HAa BJIACHICTH TPY[AOBi IpaBa JIOAWHU. Y IIHU-
POKOMY PO3YMiHHi, MO3aZiep:KaBHUN 3aXUCT TPY-
JOBUX IIpaB MirpaHTiB MOKe pO3TJIAfaTHCA AK
OisabHiCTS ycix cy0’eKTiB mpaBoOBigHOCHH i3 3a-
XHCTY TaKWUX NpPaB, gKi He MAiOTh BJIAJHUX ITOBHO-
BajKeHb, HE BUCTYIAIOTh Bifl iMeHi Aep:KaBu y IUX

IpPaBOBiIHOCWHAX, IO BKJNYAE SAK HaIAepKaB-
HU# (MiKHApOAHWI) 3aXMCT, TaK i TrpoMajgChbKUil
(BRIOYAOYUN AiATbHICTH TpodCHIiJoK Ta iHIIHX
rPOMaJIChKUX OpraHisaiiii, 30KpemMa opranisaiii
poOOTOMABIIIB TOIIO), & TAKOMK CAMO3aXHCT MirpaH-
TiB — cy0’€KTiB TPYZOBUX IIPAaB.

Ilosazep:xaBHU 3aXUCT TPYJOBUX IIPaB MirpaH-
TiB XapaKTepU3yeThCA THUM, I1[0: IIO-IIepIile, BiH
3IiMCHIOETHCA B MeKax, BM3HAUEHUX UUHHUM 3a-
KOHOZAaBCTBOM, (hOpMax Ta BiAIOBIZHWX IM MeTomax
peauisariii; mo-apyre, cy6’eKTH, AKi 3AiHCHIOIOTH II0-
3ajlepKaBHUN 3aXMCT, He MAlOTh BJIAAHUX ITOBHOBA-
JKeHb, IX pillleHHA MiAnaraoTh BUSHAHHIO: 1) B pasi
IOOPOBLIBHOI BTOAM CTOPiH IIPABOBiTHOCWH 3 peaJi-
3aIrii TPyZIOBUX IIPaB MirpaHTiB, 2) B pa3i HagABHOCTL
IIPaBOBOI HOPMH, III0 3000B’I3y€ CTOPOHU TPYLOBOTO
TIPaBOBiIHOIIIEHHA BUKOHATH TaKe PillleHH:; 0-Tpe-
T€, T03aJlep:KaBHUN 3aXUCT He BUKJYAE, a JOTOB-
HIOE JIepP:KaBHUM 3aXWCT TPYAOBUX IIpaB MirpaHTiB,
30KpeMa, 1Mo3ajiep:KaBHUI 3aXUCT MOKe OyTH peaJi-
30BaHO B pa3i He3aJ0BOJIeHHA (hopMaMu JepKaBHOTO
3aXMCTy BIMOT 3aIliKaBJIEHOI0 ¥ 3aXMCTi 0c00010, 00
103a/[ep:KaBHUI 3aXUCT MOKe IepeayBaT JeprKaB-
HOMY BaxWCTy, HAIpPUKJIAZL, CAMO3aXUCT TPYILOBUX
IpaB MirpaHTOM.
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Anorania

Kosin C. M. [lo xapaKTepUCTHKH T103aI€PKABHOTO 3a-
XHUCTY TPYAOBUX NMpaB Mirpanris. — Crarrs.

[ITo6 HaE:KHUM YNHOM 3aXUCTUTH TPYAOBi mpaBa Mi-
I'PaHTiB, HEAOCTATHIM € TiIBKY AiAJTBHICTD Iep:KaBu, 0CO-
6JIMBOI yBAary TaKOK 3aCJIyTOBYIOTH i Mo3aepsKaBHi iHCTH-
rymii. ITosagep:kaBHUI 3aXKUCT TPYAOBUX IIPaB MIirpaHTiB
03HAYAE TAKWIl 3aXWUCT, 1[0 BUSHAETHCA IEPIKABOIO, aje
BimOyBaeThCd 1M03a MeKaMU BIAAHUX iHCTUTYITiH mepoxa-
Bu. OfHUM 13 HAWOIABII Ji€eBUX CIIOCOOIB BaXMCTY TPYIO-
BUX IIPaB MII'DAHTIB € 103aJiep:KaBHUMN 3aXUCT, aJKe Me-
XaHi3MH, AKi B CBOI#l AiAJTBHOCTI BUKOPUCTOBYE JE€PIKABA,
He 3aBXKIY JOCTATHI [JIA TOTO, HAJEKHUM YMHOM 3aXUCTH-
TH Ta BiIHOBUTHU IIOPYIIeHi IIpaBa Ifiei kaTeropii mpaiis-
HUKiB. MeTor cTaTTi € HaflaHHA XapaKTePUCTUKM I103a-
JIep:KaBHOMY 3aXMCTY TPYAOBUX IpaB MirpanTtis. ¥ craTTi
HaA OCHOBi aHaJi3y HAYKOBUX IOTJIAMLIB BUYEHUX Ta HOPM
YMHHOTO 3aKOHOJABCTBA YKpaiHU 3aIPOMOHOBAHO aBTOP-
CbKe BU3HAUYEHHS CYTHOCTI Ta 3MiCTY IT03aIep KaBHOTO 3a-
XUCTY TPYZOBUX IIPAaB MirpaHTiB. Y3arajibHEHO, III0 1103a-
Tep:KaBHUN 3aXMCT HE BUKJIIOUAE, a TOTIOBHIOE eP/KaBHU
3aXMCT TPYAOBUX IIPAB MirPaHTiB, 30KpeMa, I03aJePiKaB-
HUH 3aXUCT MO:Ke OyTH peasisoBaHO B pasi HE3aT0BOJIEH-
Ha GopMaMu AepP:KaBHOTO 3aXWCTy BUMOT 3alliKaBJIe€HOIO
y 8axmCTi 000010, a60 033 P:KABHUI 3aX1NCT MOXKE IIepe-
IyBaTH AEP:KABHOMY 3aXUCTY, HAMPHUKJIAA, CAMO3aXMCT
TPYOBUX IPaB MirpauToM. 3po0IeH0 BUCHOBOK, IO 1I03a-
JIep:KaBHUI 3aXMCT TPYAOBUX IIPpaB MIrpaHTiB XapakTe-
PU3YETHCSA THUM, IIO: IIO-TIepIlie, BiH 3AiICHIOETHCS B Me-
JKaxX, BUBHAUEHUX UMHHUM 3aKOHOIABCTBOM, (popMax Ta
BifmoBigHMX IM MeToZax peasisailii; mo-gpyre, cy0’eKTu,
SKi 3IiMICHIOIOTH 03a/Iep:KaBHUH 3aXMCT, He MAalOTh BJIaj-
HUX TIOBHOBa)KEHb, iX PIillleHHA MiJIAraioTh BU3HAHHIO:
1) B pasi m06poBiIbHOI 30K CTOPiH MPABOBIMHOCUH 3 pe-
ayisarmii TpyJoBUX IpaB MirpaHTiB, 2) B pasi HasgBHOCTi
IPaBOBOi HOPMH, 1110 30600B’A3y€ CTOPOHU TPYLOBOTO IIpa-
BOBiIHOIIIeHHA BUKOHATHU TaKe PillleHH:; IIO-TPETeE, I03a-
JepKaBHUN 3aXMCT He BUKJIIOUAE, a TOTIOBHIOE IePyKaBHUN
3aXMCT TPYAOBUX IIPaB MiTPaHTiB, 30KpeMa, mo3aJepKaB-

HUH 3aXUCT MOKe OyTHU peasli3oBaHO B pasi HE3aJ0BOJEHHS
(hopMamMu IepiKABHOTO 3aXUCTy BUMOT 3alliKaBJIeHOIO
y 3axmcTi ocobor, abo IMMo3ajep:KaBHUN B3aXHCT MOXKe
ImepeayBaTH JePIKaBHOMY 3aXMCTy, HAIPUKJAJ, CaMo3a-
XHUCT TPYAOBUX MPAB MiIPaHTOM.

Katouosi caosa: 3axuct, TPYAOBi IpaBa, m03agepKas-
uwuii 3axuct, KTC, mpodeminku.

Summary

Kozin S. M. To the characteristics of non-state
protection of labor rights of migrants. — Article.

The relevance of the article is that to properly protect
the labor rights of migrants is insufficient only the
activities of the state, special attention is also deserved
and non-state institutions. Extra-state protection
of migrants’ labor rights means protection that is
recognized by the state but takes place outside the state’s
government institutions. One of the most effective ways
to protect the labor rights of migrants is non-state
protection, because the mechanisms used by the state
in its activities are not always sufficient to properly
protect and restore the violated rights of this category
of workers. The purpose of the article is to describe
the non-state protection of labor rights of migrants.
The article, based on the analysis of scientific views of
scientists and the norms of the current legislation of
Ukraine, offers the author’s definition of the essence
and content of non-state protection of labor rights of
migrants. In general, non-state protection does not
exclude, but complements the state protection of labor
rights of migrants, in particular, non-state protection
can be implemented in case of dissatisfaction with the
forms of state protection of the person interested in
protection, or non-state protection may precede state pro-
tection, such as migrant labor rights. It is concluded
that the non-state protection of labor rights of migrants
is characterized by the fact that: first, it is carried out
within the limits set by current legislation, forms and
methods of implementation; secondly, the subjects that
provide non-state protection do not have the authority,
their decisions are subject to recognition: 1) in the case
of voluntary consent of the parties to the implementation
of labor rights of migrants; 2) in the presence of a legal
norm that obliges the parties to the employment rela-
tionship to comply with such a decision; 3) non-state
protection does not exclude, but complements the state
protection of migrants’ labor rights, in particular, non-
state protection can be implemented in case of dissati-
sfaction with the forms of state protection by the person
interested in protection, or non-state protection may
precede state protection, such as migrant labor rights.

Key words: protection, labor rights, non-state
protection, CCC, trade unions.
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YKJAJEHHSA TPYJIOBOT'O IOTOBOPY 3 TUCTAHIIIMTHUMHA NPAIIIBHUKAMU
3A BAKOHOJABCTBOM OKPEMHUX 3APYBI:RHUX KPAIH

ITocranoBka mpolOaemMu. YKJIaJZeHHS TPYIOBOTO
JOTOBOPY 3 MUCTAHI[IMHUMY MPAI[iBHUKAMHU 34BN
OyJI0 aKTyaIbHUM IUTAHHAM. AJle 3a OCTaHHi# uac
y 3B’A3KY 3 MaHAeMi€io Ta IPUHHATTAM BepXoBHOIO
Pagoro Vkpaimu 3akomiB Ykpainum «IIpo BHeceH-
HA 8MiH [0 JIeAKNX 3aKOHOJABUMX aKTiB YKpaium,
CIPAMOBAHMX Ha 3amo0iraHHsg BUHUKHEHHIO i IIO-
IIAPEeHHI0 KOpoHaBipycHoi xBopobum (COVID-19)»
Bix 17.03.2020 poxy ta «IIpo BHeceHHA 3MiH 10 fe-
SKUX 3aKOHOJABUMX aKTiB, CIPAMOBAHUX Ha 3a0es-
IIeYeHHsd NOJATKOBUX COIaJIbHUX Ta €KOHOMIUHHX
rapaHTifl y 3B’A3KY 3 MOIMIMPEHHAM KOpPOHAaBipyCHOL
xBopobu (COVID-19)» Bixm 30.03.2020 poxry saxo-
HOJIABYe PEery/a0BAHHSA IOJ0 YKJIAJEHHA TPYLOBOIO
JOTOBOPY 3 AMCTAHIIIMHMME TpalliBHUKAMU Ha0yJI0
HOBOTO XapaKTepy. 3aJyueHHs IPaIliBHUKIB 10 quc-
TaHIIIHOI po0OTH AN AeAKUX POoOOTOAABIIIB HAOYIIO
000B’A3K0BOTO a00 HEMUHYUYOTO XapakTepy, a s
MPaIiBHUKIB CTAJNO aKTyaJIbHUM BUIOM 3aWHATOCTI.
Kogexc 3akoHiB mpo mpamio YKpainu Ta npoekT Tpy-
JOBOTO KOJEKCY He MiCTUIM HOPMHU IIPO TPYHOBUIT
JIOTOBip 8 MUCTAHI[IMHUM MPAI[iBHUKOM, IO Y CBOIO
yepry IpUBOANIIO 10 HEBPEryJIbOBAHOCTI JAHOIO IIH-
TaHHA Ta HEBM3HAUEHOCTi CTaTycy AMCTAHIIIHOTO
mpaniBuuka. Ilicisa sMiH, BHECeHHX BuUIlle3as3Have-
HUMU 3aKoHamu, cT. 24 Kozekcy 3aK0oHiB Ipo mpario
Yxpainu 0yJio 10mOBHEHO IYHKTOM 6-1, AKuit mepes-
0auae 000B’ I3KOBY MICHMOBY ()OPMY B pasi yKJIameH-
HS TPYZOBOTO JIOTOBOPY PO AUCTAHIIIHHY (HAZOMHY
poboty). Tako:x ct. 60 K3ull Oya BukIageHa B Ho-
Bifl pemakii i MicTuThb BM3HAUEHHS AUCTAHITIHHOL
(zamomHuOI) poboTu. 3MiHH, IO BiAOyIHCA, MOKHA
BBAXKATH IO3UTHUBHUMIU V cepi YKIageHHs TPY/L0BO-
IO JIOTOBOPY 3 AUCTAHI[IMHUMY IpaIliBHUKaMu, aje
TAKUMH, 110 OTPeOYIOTh MOJAIIION0 BIOCKOHAIEH-
Hd. Ha mamy 1ymMKy, Mo3uTUBHUN 3apyOisKHUL K0C-
Bifl okpeMuX 3apyOiKHUX KpaiH y chepi yKIageHHA
TPYMOBOTO JOTOBOPY 3 AUCTAHI[IMHUMY IpaIliBHUKA-
MU 3MOJKe JOIIOMOI'TH BJOCKOHAJEHHIO HAIli0HAILHO-
I'0 3aKOHOJABCTBA, a[Ke 3aK0HOJABYUE PeryTI0BaHHsA
HOPSAAKY YKJIAJIeHHSA TPYLOBOTO AOTOBOPY 3 AMCTAH-
MiAHUMY TPAIiBHUKAMY € HaTaJIbHOIO MPo0JIeMOoio B
CyuacHUX peajisfix HaImoi Jep:KaBu, a AUCTAHIiHA
BaHATICTH CHOTOAHI cTa€e Bee OiIBIN aKTyaIbHOIO.

AHanmi3 ocTaHHIX dOCTimkKeHb Ta NyOMiKAIii.
Teopernuni Ta mUpaxkTUUHI mpobiIeMu YKJIaZeHHSA
TPYHLOBOT'O JOTOBOPY OCTIMKYIOTHCS B HAYKOBUX

npanax H.B. Bomorimoi, B.C. Benenikrosa, C.B. Bu-
muoBenbKoi, I.C. T'omuaposoi, O.B. lanumioka,
B.B. Hepuakosa, M.I. Immwuna, I.B. Jlaryrinoi,
A.M. JIymuirkosa, K.JO. Menasuura, I1.[1. [Turunen-
ka, O.M. IToromaxinoi, C.M. IIpununka, B.I. IIpo-
ronenka, O.I. IIpomeschkoro, B.A. Pumapa,
H.M. Xyropsau, I'.I. Yanumesoi, M.M. Ilymuna,
0.M. fdporrenka Ta in.

Merta cTatTi — y po3pisi BuiiesasnaueHoi mpooJie-
MATHKH PO3IVIAHYTHU Ta IIPOBECTH aHAJi3 MPABOBOIO
peryJioBaHHA VKJIaAeHHs TPYL0BOTO JOT0OBOPY 3 AKC-
TAHI[ITHIMY IPaNliBHUKAMU 34 3aKOHOJABCTBOM OK-
peMux 3apyOisKHuUX KpaiH Ta 3pOo0MTH IIPOMO3UIii
II[OJ0 BIOCKOHAJIEHHS HAI[iOHAJILHOTO 3aKOHOIAB-
CTBA 3 YPaxyBaHHAM IPOBEACHOr0 JOCTi I KeHHs.

Burnan ocHoBHOro Matepiany. Brepre gucran-
mifina sanHgricts 3’aputaca y CITA. YV 1972 pomi
npodecop VYuiBepcurery IliBgenmoi Kamidopmii
I:x. Hinmec BBiB TepMiH «TeleKOM’IOTIiHT» (CJix
3a3HAUUTH, IO B 3apYyOLKHUX KpaiHax BIKUBAIOTH
CUHOHIMU JUCTAHIIIHOI 3aliHATOCT, AKNMHU € «TeJIe-
poboTa» Ta «TejexoM’I0TiHT» ) [1].

Y HayKoBi# JiTepaTypi gucraHIliiiHa poboTa BHU-
3HAUAETHCS SAK THYYKA MOKJIMBICTDL IIpAIIOBATH
B MiCIIeBOCTi, pO3TallloBaHill 034 3BUYAHUM PO6O-
yuMm micieM. Ia miciieBicTs Moike OyTu BIoMa, ¥ KO-
moMikHOMY odici Ta pyxauBomy odici [2, c. 2].

Bigmosizro mo cr. 60 Komekcy 3akoHiB mpo mpaiio
Yxpaiuu qucranitiiina (HagomMHa) po00Ta BUSHAYAETE-
cd AK Taka (popMa opramisaiii mpaiti, 3a gKoi poboTa
BUKOHYEThCS MIPAIIBHUKOM 3a MiclieM HOTO IIPOKU-
BaHHA UM B iHIIOMY Micii 3a #oro BubopoM, y TOMY
YKCJIi 32 OTIOMOT0I0 iH(pOPMAaIliiTHO-KOMYHIKaIli HHIX
TeXHOJIOTi i, aJie T03a IMPUMIIIeHHAM POOOTOIaBIIA.

3a mucraHminHoi (HamoMHOI) pobOTHM IpaIliB-
HUKY PO3MOAiNAIOTh poOOUMii yac Ha CBili poscyn,
Ha HUX He MOIIHUPIITHCA MPaBUIa BHYTPIIIHEOTO
TPYZO0BOTO PO3IOPAAKY, AKIIO iHIe He mepexpda-
YeHO B TPYAOBOMY moroBopi. IIpu mbpomy 3aranabHa
TPUBAJiCTh POOOUOT0 UaCy He MOKe IIepeBUIIyBa-
™ 40 TOAWH HA THKIEHb, Ta TOTPUMYIOTHCSI HOP-
MU CKOPOYEHOT'0 POOOUYOT0 Uacy: AJ IpaliBHUKIB
BikoMm Bix 16 1o 18 pokie — 36 roguH Ha THKICHD,
ns ocib Bikom Bix 15 mo 16 pokis — 24 roguHu Ha
THKAEeHDb i I mpamniBHUKIB, 3aHATUX HaA PO0O-
Tax 3i MKiZJIMBUMU yMOBaMHU IIpaili, — He OinabIme
36 rouH HA THXKIEHD.

© M. 1. Haunesa, 2020
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Buronanua gucranIiiHoi (HagoMHOI) poOOTH He
TATHE 34 C00010 OyAb-AKUX 00MeKeHb 00CATY TPYIO-
BUX IIPaB IpamiBHUKIB. [Ipu MbOMY AKIIO IPAIiBHUK
i poboromaBeIb MMCHMOBO He JOMOBIINCE IIPO iHIIIe,
JucTaHIliliHa (HagoMHa) po0doTa Iependavae OIIaTy
Ipalli B TOBHOMY 00cs3i Ta B CTPOKY, BU3HAYUEHI fifo-
YUM TPYAOBUM IOTOBOPOM [3].

IlepeBaroio TPymoBMX KOJEKCiB OKpPeMHUX 3apy-
Oi»KHUX KpaiH, HA BiIMiHy Bij HaIliOHAJIBLHOTO 3aKO-
HOZIABCTBA, € 3aKPIIJIEHHA TaKWX BUJIIB TPYAOBOTO
IOTOBOPY, AK TPYAOBUU NOTOBip PO HAZOMHY IIpa-
1110, IIPO JOMAIITHIO ITPAIlI0, IIPO JUCTAHIIIHHY IPAITO,
IIPO HaJaHHA MOCJIYT 0COOMCTOTO XapaKTepy AJs Be-
IeHHs JOMAITHBOTO rocmogapceTsa. Lle € cBiguenHaAM
iMmmemenTalii B HallioHAJbHE TPYJOBe 3aKOHOIAB-
CTBO MiKHAPOAHMX TPYJAOBUX CTAHAApTiB, a came
KOHBEHIIi!l i pekomeHjamiin MixkHapogHOI Opraxisa-
ITii mpaiii, BpaxyBaHHsA IOIINPEHHI HETUIOBUX (POPM
3aHATOCTI B yMOBax Iyiobaisaifii cBiToBol eKOHOMI-
KU i HeoOXiTHOCTI 3aXMCTy TPYJOBUX IIPAB Ta iHTEpe-
ciB HaliMaHUX PaIliBHUKIB.

Hopmu mpo masBaHi BuAu JOTOBOPiB 3akpimie-
Hi B KOleKcax 6araThbox 3apyOLKHUX KpaiH, 30Kpe-
Ma: IIPO HAJAHHS IIOCIYT OCOOMCTOTO XapaKTepy
(ct. 97 TK Bipmewii, cr. 116 TK JIutoBchkoi Pecmy-
Omikm), nomamraio mpaiio (ct. 136 TK Kasaxcrany,
cr. 296 TK TypkMmeHicTany), AMCTAHIIHHY IIPAIlio
(cr. 138 TK Kasaxcrany) Ta iH.

TpynoBuil m0roBip 3 HaJOMHUKAMHU Bimobpaikae
cuenuiky HaJZOMHOI Ipalli, AKa IOJATAE B TOMY,
III0 HAJOMHUKY 34 BUHATOPOAY BUKOHYIOTH Yy BJac-
HOMY JoMi a00 B OyIb-AKOMY iHIITOMY HaJIeKHOMY iM
IPUMIITeHHI po0OTY 3a JOIOMOr00 WieHiB cim'l, axi
3 HAM MeIIKaioTh.

Bigmosigzo mo cr. 304 TK Pecnybniku Bimopycs
[4] mpaniBHUKU-HAJOMHUKY — 1€ 0c00U, AKi YKJIaIu
TPYLOBUIA JOTOBip 3 HaliMaueM IIPO BUKOHAHHS POo0O-
TH BJIOMa 0COOMCTOIO IIPaIielo 3 MaTepiaiiB Ta 3 BUKO-
pucTaHHAM 00JaJHAHHSA, iHCTPYMEHTIB, MeXaHi3MiB
i mpucTOCYyBaHb, 110 HAJAIOTHCA HaiMaueM abo mpu-
InbaHMX 33 PAXYHOK HOT0 KOIITIB.

PerymioBanmio mpami magomuukis y TK Pecmy-
oxiku Kasaxcran [5] mpucsaueno riasy 22. Bigmo-
BimHO 10 wacTmuu mepimoi cT. 219 mporo Kozpexcy,
HAJOMHUMU IIPAlliBHUKAMHU BBAXKAIOThCI 0C00M, AKi
VKJIAJIKN TPYLOBUI TOTOBip 3 poOOTOAABIIEM IIPO BUKO-
HaHHA po0OTH HA IOMY 0COOMCTOIO IpAaIieo 3i cBOiMHU
MaTepiajgaMu i 3 BUKOPHCTAHHAM CBOTO 00JIafHAHHSI,
iHCTpPYyMeHTiB i mpuiagiB abo BUAiIeHNX PoOOTOIAB-
IIeM Y¥ IPUI0AaHKUX 34 PAXYHOK KOIIITiB POOOTONABIIA.
Y cr. 220 TK Pecny6aiku Kazaxcran BusHAUa0THCA
YMOBH IIpaIli HAJJOMHUX MTPAIliBHUKIB.

Hamomua mpams 3HaimIa IPOAOBMKEHHA B iH-
IIIOMY Pi3HOBUII TPYOBOTO AOTOBOPY — TEIEPOOOTI.
ITe ¢opma poboTH, B mpoITeci AKOI BUKOPUCTOBYIOTD-
cA pisHi BUAM TeJeKOMYHiKaIlifiHOro 38’A3KY, i AKa
Mo:ke OyTH BUKOHaHA AK OesmocepeqHbo y hipmi, Tak
isa i mesxamu, 30xkpema i Bgoma [6, c. 100].

TpymoBuit komexc PecmyOmiku Kasaxcram pmo-
moBHEHO T/, 23-1 «OcobauBOCTI perynoBaHHs TIpalli
MpaIliBHUKIB, 3aMHATHX Ha MUCTAHIINHIA poOOTi».
Bigmosigao o ct. 221-1 TK Pecny6iku Kasaxcran
JucTaHIliliiHAa poboTa — Ie ocobauBa opMa 3LifiCHeH-
HSA TPYZOBOTO IIPOILIECY 3a MEMKAMM MICIF PO3TAIIy-
BaHHS PO00OTOIABIIA i3 3aCTOCYBAHHAM Y IIpoIteci poo-
™ iH(pOopMAIiHHIX Ta KOMYHIKAI[iTHUX TeXHOJIOTIH.

Oxkpema riaBa 49.1 «OcobamBocTi pery.sroBaH-
HA TIpall AUCTAHIIHHUX MPAIiBHUKIBY MIiCTUTBHCS
y Hactuni IV Posgimy XII «OcobmBocTi pery/oBaH-
HA TIpalli OKpeMuX KaTeropiit mpaiiBHuKiB». Bigmo-
BimHO 1m0 cr. 312.1 nucraHmiiHOO POOOTOIO € BUKO-
HAaHHS BU3HAUEHOIO TPYZOBUM JOTOBOPOM TPYIOBOI
(yuEKIii mosa micileM 3HAXOIKEeHHS POOOTOZABILA,
oro (ismiany, mpeACcTaBHUIITBA, iHIITOTO BiTOKpEM-
JIGHOTO CTPYKTYPHOTO IiApo3ainy (BKINUAIOUN PO3-
TaIllOBaHi B iHIIIN MicIeBOCTi, IM03a CTAIliOHAPHOTO
pobouoro micis, TepuTopii abo 06’e€KTy, AKi mMpaMo
Y1 HEIIPAMO IepedyBaioTh il KOHTPOJIeM po00TOLAaB-
1), 38 YMOBM BUKODPUCTAHHS JJIS BUKOHAHHS JAaHOI
TPYZOBOI PYHKIIII Ta AN 3MiiCHeHHS B3aeMOJil MixK
poboToaBIIeM i TPAIliBHUKOM 3 TUTAHb, [TOB’ A3aHUX
3 ii BUKOHAHHAM, iH(OPMAIifiHO-TeIeKOMYHIKaIIili-
HUX MepeXk 3araJbHOTO KOPUCTYBAHHSA, B TOMY YHCJIL
Mepexi «IHTEepHeT» .

HucraHIifHuMM OpaIiBHUKAMU BBaKAIOTHCSA
ocobu, IKi yRJIaJIu TPYAOBHI NOrOBip MpO AMCTAH-
mifiHy po0oTy.

Oco6uBOCTI YKJIAIeHHS Ta 3MiHE YMOB TPYAOBO-
T0 JOTOBOPY IIPO AMCTAHIIINHY po0OTy mepemdaueHi
ct. 312.2 TK P® [7]. OcobiuBicTiO JaHOTO TOTOBO-
Py € Te, IO BiH MOKe YKJIAZATUCH IILIAXOM O00MiHYy
eJIeKTPOHHUMH NOKyMeHTaMu. [Ipu mpoMy Miciiem
VKJafeHHSI TPYIOBOTO IOTOBOPY, YIoA PO 3MiHY
BU3HAUEHUX CTOPOHAMU YMOB TPYZOBOTO IOTOBODPY
IIPO JUCTAHITIHHY poOOTY 3a3HAYAETHCSA MiCITe 3HAXO-
I:KeHHS poOOTONaBIIA.

SIKIII0 TPYZOBUI TOTOBIP PO AUCTAHITIHHY POOOTY
VKJIaJeHUH IMISAX0M 00MiHY eJIeKTPOHHUMY JOKYMeH-
TaMu, po0OTOaBeNh He MisHilIe TPhoX KaleHIapHUX
ITHIB i3 IHA YKJaJeHHA JAHOTO TPYAOBOTO JOTOBOPY
3000B’ I3aHUI HATIPABUTHU NUCTAHITIHOMY IIpAaIliBHU-
Ky IOIITOI0 PEKOMEHJOBAHUM JIICTOM 3 IIOBiOMJIEH-
HAM 0(OPMJICHUN HAJEKHUM UYMHOM eK3eMILIAD Aa-
HOTO TPYZOBOT'0 IOTOBOPY HA IAIIEPOBOMY HOCI].

Ilix uwac ykjaageHHSA TPYAOBOTO JOTOBOPY IIPO
JTUCTAHIIIHY POOOTY IILIIXOM OOMiHY €JeKTPOHHU-
MU JOKYMEHTaMu JOKyMeHTH, mependaueni Ko-
JTeKCOM, MOXKYTh OyTH mpex sBJIeHi poOOTOZABIIIO
0c00010, SgKa IIOCTYIa€ Ha OUCTAHIIWHY poboTy,
y dopmi eeKTpoHHOTO foKyMeHTa. Ha BuMmory po6o-
TOZABIA JaHA ocoba 3000B’sA3aHa HATIPABUTHU HOMY
MOIITO PEKOMEHIOBAHUM JKCTOM 3 IIOBiZOMJIEH-
HAM HOTapiaJbHO B3acBifueHi Komil 3a3HaAUEHUX
TOKYMEHTIB Ha IIalepoBOMY HOCii.

SIKIIo TPymOBMII [OOTOBIp IIPO AMCTAHIIHHY
po0OTY YKJIaZa€ThCA IIIAXOM 0OMiHY eIeKTPOHHUME
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TOKYMeHTaMu 0c00010, fKa BIEpIe YKJIAJae TPy-
JIOoBUil [NOroBip, naHa ocoba OTPHUMYe CTPaxoBe
CBiZOIITBO 000B’SI3KOBOTO IEHCIMHOTO CTPaxyBaHHSA
caMoCTifiHO.

OsnaiiomyeHHA 0c00M, AKa YKJala TPYIOBUI
JIOTOBip IIPO AMCTAHIIIMHY PObOOTY, 3 HJOKYMEeHTaMU,
mepenbauenumu Komekcom, Moske 3HificHIOBATHUCA
IIISIX0M O0MiHY €JIeKTPOHHUMU JOKYMEHTaMMU.

3a yromoo CTOPiH TPYZOBOTO JOTOBOPY IIPO JHC-
TaHIIHHY POOOTY BiZIOMOCTI IPO AUCTAHIIAHY POOOTY
MOKYTh He 3aHOCUTHUCS 0 TPY/J0BOI KHUIKKH AMCTAH-
IIiAHOTO MPAIliBHUKA, & B Pasi YKJIaJAeHHI TPYIOBOTO
JIOTOBOPY BIIEPIIE TPYAOBA KHMKKA JUCTAHI[IHHOMY
IpaIiBHUKY MOXKe He opopMIATHCA. ¥ IMX BUIAJ-
KaX OCHOBHUM JOKYMEHTOM IIPO TPYAOBY Misiib-
HICTBb 1 TPYZOBUI CTaXK AUCTAHIIAHOTO IpaIliBHUKA
€ eK3eMILIAP TPYAOBOr'O HOTOBOPY IIPO AMCTAHIINHY
mpaiio. 3a BiICyTHOCTI 3a3HAUEHOI BUIIe YIOAU JIC-
TAHI[IMHAN TPAIiBHUK I0Ja€ POOOTOJABII0 TPYAOBY
KHIJKKY 0c00MCcTO abo HampaBJide ii IMOINTOI0 pexo-
MEHIOBAHUM JIMCTOM 3 IIOBiJOMJICHHAM.

TpymoBuit m0oTOBip 3 AOMAIIHIMHU IpalliBHUKA-
MU BiIpi3HAETHCA BiJ HOTOBOPY 3 HAJOMHUKAMU 3a
MicieM BHUKOHAHHS TpPyAoBoi ¢yHKmii. Bigmosix-
0 10 cT. 308 TK Pecnyb6aiku Bimopycsb, momarnimi
IpaIiBHUKK — Ile 0c00H, Ki BUKOHYIOTH 3a TPYIO-
BUM JOTOBOPOM POOOTY B AOMAIIHBOMY TOCIIOZAD-
CTBi rpoMajsaH, AKi HAZAIOTh IM TeXHIUYHY JOIIOMOTY
B JIiTepaTypHil, iHIII# TBOPUiN AiATBHOCTI Ta iHIIL
BUAM IIOCIYT, IepefdaveHi sakoHogaBCcTBOM. AHa-
JoriuHe BUBHAUeHHA MicTuThed i y cr. 214 TK Pec-
ny6aiku Kasaxcras.

o rnaBu 26 «OcoOnmBOCTi perysroBaHHA Iparli
nomarrHix mpanisaukis» TK Pecnyomiku Bimopycs
BKJIIOUeHO OKpemy cT. 309 «YKIageHHS TPYIOBOTO
ZOTOBOPY». ¥ UaCTHUHI IepIiii faHoi craTTi mepeaba-
YaeThCs, [0 TPYAOBUI HOTOBIp 3 JOMAIIHIM IIPaIliB-
HUKOM He YKJIaJa€eThCsd, AKI0 Po60Ta HOCUTEL KOPOT-
KOCTPOKOBUH xapakTep (1o 10 nuiB abo B 3araibHii
cyMmi mporarom micams). Illo crocyeTses yKIageHOTO
TPYIOBOTO JOTOBOPY, TO BiTIOBIIHO 10 YACTUHU APY-
roi 3a3HAUYEeHOI CTATTi YKJIAJeHUN TPYAOBUH NOTOBIp
3 TOMAIITHIM IpaIiBHUKOM Mae OyTH 3apeeCTPOBAHUIM
y MicI[eBOMY BUKOHABUOMY i PO3IOPAIIOMY OpraHax
IEePBUHHOI'0 TEPUTOPiaIHHOTO PiBHA He Ti3HiIIe ceMu
IHIB IIicJIA miAIrcaHHa 10T0 CTOPOHAMMU.

Iucraniiiina poboTa MOXKJIMBA TaKOK y Oara-
ThoX Kpainax €C, soxpema B Icmanii, ABcrpii, Bens-
rii. Tak, B Icmamii Takuii BapiaHT € TPUAHATHUM
IJs oci0, gKi He MaiOTh TPOMAAAHCTBA Ifiel KpaiHu,
a TaKO:K TOCBiIKM Ha MPOKUWBAHHA. K0 Bimga-
JieHa poboTa IpeicTaBIsae co000 JeraJlbHUN OXif,
i11e BimoOpaskeHo B JOKYMEHTAaX, TO BIACHUKH icIaH-
ChbKOI HEPYXOMOCTI MOXKYThb IIOZATH JOKYMEHTH Ha
pesuzeHIrio 6e3 mpasa Ha po0OTy. 3a3HAUAIOUM, IO
BismameHa pobora — Iie J:Kepesio IOXONy Ta MiATBep-
IUKYIOUN el TOXiJ JOKYMEeHTAIbHO, MOXKJINBO JKUTH
B Icmanii [8, c. 146].

BucnoBku. Haremep mopsamor yKJIameHHS TPYIO-
BOT'O JJOTOBOPY 3 AUCTAHIIMHIMHU IIPAIiIBHUKAMU MA€
BimOyBaTucsa Tak caMo, AK i 3 iHIIMMM KaTeropismu
MPAaIiBHUKIB IiJIpHEMCTBa, YCTAHOBU, OpraHisalrii,
T00TO BignoBigHO A0 unHHKX crareir K3ull Ykpainu.
Taxk, y K3ull Ykpainu sakpinuiy BUSHAUCHHS «[IHC-
TaHIIHOI (HamOMHOI) poboTw», BUSHAUMIN (DOPMY
TPYZOBOTO IOTOBOPY 3 AUCTAHIINHUM NpaIliBHUKOM
Ta AedKi rapaHTii mpamiBHMKaM, AKi IpaIiolTh Ha
yMOBax TPY0BOTO JAOTOBOPY IIPO JUCTAHITIHHY PobO-
Ty, aJie BCe K TaKU IIPaBOBe PETyJII0BAHHS YKJIAJeHHSI
TPYOBOTO IOTOBOPY 3 UCTAHITI HHUMH IIPAIli BHUKAME
Ha HaIliOHAJLHOMY PiBHi J0 KiHIIA He BimmoBimae cy-
YacHUM IoTpedaM peryTioBaHHsA TPYLOBUX BiTHOCHH.

HeoOxigHo i3 3aKpimIeHHAM TOHATTSI «IUCTAH-
miftHa (HamZoMHA) Po00Ta TAKOMK BaKPIMUTH IMOHATTS
«TesiepodoTa», «TPYLOBHUIA JOTOBIP 3 JOMAIITHIMY IIpa-
IIBHUKAMU» , III0 € Pi3HUMU BUAAMHA TPYAOBOTO JOTO-
BOPY, AKi IOTPe0yIOTh JOAATKOBOTO IPABOBOTO PETy-
nmoBaHHA. TaKkoxK y pe3yabTaTi aHaAIi3y 3apy0iKHOTO
3aKOHOIABCTBA HEOOXiTHO 3a3HAYUUTH, IT[0 B YUNHHOMY
K3ull BifcyTHE MOHATTA IUCTAHIINHOrO IPAIliBHIKA.
Tak, HAIPUKJIAL, TOHATTA «IUCTAHIIWHUNA IIpaIliB-
HUK» MOKHA BHBHAUUTH TaK: Ie (pisuuna ocoda, dKa
BCTYIMJIA B TPYJAOBi BiHOCWHY Ha MiJCTaBi MMCHMO-
BOTO TPYZOBOTO JOTOBOPY, 3 YMOBOIO BUKOHAHHS CBO-
ei TpynoBoi (hyHKIIII mo3a mMpuMilleHHAM PobOTOo/aB-
g (Bmoma abo B iHIToMy MicIri 3a fioro BuOOpoM) Ta
3 IOfePKAaHHAM IIPABUII, YCTAHOBJIEHUX Y JOTOBODI.

Ha mamy aymMKy, HeoOXiZHO POBIIHMPHUTH KOJO
rapaHTifi A4 AUCTAHIIMHUX IPaI[iBHUKIB, HagaTu
MOJKJIMBICTh YKJIAJATH TPYAOBUI AOrOBip 3 AMCTaH-
IiAHYM OPaIliBHUKOM ILIIX0M 00MiHY eJIeKTPOHHU-
MU JOKYMEHTaMU Ta 3a3HAUYUTHU, AKi caMe TOKyMeH-
TH HeoOXifHi A/ YKIaTeHHS TaKOT0 BULY TPYAOBOTO
JIOTOBOPY, 3aKPimNUTH BifmOBiJaJbHICTHE PoOOTOHAB-
1A Ta JUCTAHIIIAHOIO IPAI[iBHUKA 32 HeJOAeP/KAHHSI
YMOB IMCTaHITITHOTO TPYAOBOTO MOroBopy. Moxiu-
BO, BCi IIi MOJIOKEHHS JOUiIbHO OyJI0 6U 3aKpimuTu
B HOBOMY CIEI[ialbHOMY HOPMATHBHO-IIPABOBOMY
aKTi, AKU OM peryJaoBaB AUCTAHIINAHY (HAZOMHY)
mpamio. Haremep yZocKOHaJeHHS IIPABOBOTO pPery-
JIIOBaHHS YKJIAJEHHS TPYAOBOTO AOTOBOPY 3 AMCTAH-
IiAHUMHA TpPAaIiBHUKAMU € HaraJbHOI0 IPO00JeMOI0
¥ OTHNM i3 HaWaKTyaJIbHIMNX IUTaHb y c(epi mparri.
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Anoranig

Hanvesa M. I. Yx1ageHHS TPYAOBOTO JOTOBOPY 3 AHC-
TaHI[iHHUMHU PAI[iBHUKAMH 32 3aKOHOTaBCTBOM OKPEeMHX
3apy0imuux kpain. — Crarr4.

CTaTTio IPUCBAYEHO HOCTiPKeHHIO MPABOBOTO PETy-
JIIOBAHHSA YKJIAJEeHHSA TPYAOBOTO HOTOBOPY 3 AUCTAHIIiM-
HUMU NpaIiBHUKAMU 332 3aKOHOZABCTBOM OKPEMUX 3a-
pybiskHUX Kpaid. [laHe TUTAHHA € JOCUTH aKTyaJbHUM
HaTemepys3B’ 3Ky 3MaH/JeMi€i0 Ta BBeIeHHAM Y 1110 HOBUX
3aKOHIB, 1110 3a100irafoTh BUHUKHEHHIO Ta IOIIUPEHHIO
KopoHaBipycuoi xBopodu (Covid-19). ¥V K3ull Vxpai-
HU 3aKpinuiau BUSHAUEHHA «IUCTAHIIIMHOI (HaZOMHOI)
poboTu», BU3HAUMIN (HOPMY TPYLOBOTO TOT'OBOPY 3 AUC-
TAaHIIWHUM TpaIiBHUKOM Ta JedAKi rapanTii mpamiBHU-
KaM, dKi IpamooTh Ha yMOBAxX TPYAOBOTO AOTOBODPY
PO AUCTAHIITHY poOOTY, ajie Bce 3K TaKM IIPABOBE Pery-
JIIOBAHHSA YKJIAJEeHHSA TPYAOBOTO HOTOBOPY 3 AUCTAHIIiM-
HUMU IIPAI[iBHUKAMM Ha HAIliOHAJBHOMY PiBHi 0 KiH-
A He BigmoBigae cyuacHuM moTpebaM peryJaOBaHHA
TPYZOBUX BiTHOCHUH.

Y crarri mpoBemeHO aHaNi3  HAIiOHAJILHOIO
3aKOHOJABCTBA IIOJ0 3a3HAYEHOTO NHUTAHHA Ta aHa-
Ji3 3aKOHOJABCTBA MOeAKUX B3apy0isKHMX Kpail mid
3aMO3WYEHHA MO3UTHUBHOTO BaKOHOIABUOTO JOCBimy.
JoKe qucTaHIifina poboTa B 6araThox 3apybiKHMX Kpai-
HaX € Iy’Ke PO3MOBCIOAKeH010. [IpoaHamizoBaHO 3aK0OHO-
JIaBCTBO TaKWX KpaiH, AK: Bipmeris, JIuToBchbKa pecimy-
omika, Pecny6sika Kasaxcran Ta Bimopycs, Pocificbka
®Depeparnia. PosraanyTo medAKi HI0AHCW JUCTAHIIHHOI
pobotu B Icmamii.

ITpoananizoBaHO HEOJIKM YMHHOI'O 3aKOHOJABCTBA
y uii cdepi Ta 3pobieni mpomosuiii moL0 BZOCKOHA-
JIEHHS HAIliOHAJIHHOTO 3aKOHOAABCTBA. 3aIPOIMIOHOBAHO
BaKPINUTH B CIEIiaTbHOMY HOPMATHBHO-IIPABOBOMY
aKTi TOHATTA He TiAbKYU AuCTaHIifiHOI (HagjoMHOT) po6o-
TH, ajle I TAKUX MOHATh, AK «TeJepodoTa», «TPYAOBUI
JIOTOBip 3 AOMAINHIMK TpaliBHUKaAMU», Ta 3aKPilUTU
ix ocHoOBHi BigmMinHOCTi. Takok 3aIPONOHOBAHO 3aKpi-
OUTHA TOHATTS «JUCTAHIIMHWI HpaIiBHUK» Ta HaBe-
JIeHO BuU3HaueHHA maHol medimimii. Ha migcrasi smiiic-
HEHOTO aHaNi3y TaKo:K B3a3HAaueHO, IO HeoOXimzHO
POBIIUPUTH KOJO TapaHTiid Aad TUCTAHIIAHUX MpPAaIliB-
HUKIiB, HaJlaTH MOKJIUBICTh YKJIaJaTH TPYAOBUI JOTOBip

3 NUCTAHIIMHUM IPaliBHUKOM IIJISXOM OOMIiHY eJeK-
TPOHHUMU JOKYMEHTAMU Ta 3a3HAUUTH, AKi came JOKY-
MeHTH HeoOXigHi 14 YKIaJeHHS TaKOTO BUAY TPYA0BO-
T'0 IOTOBOPY, 3aKPiMUTH BiAMOBiZaIbHICTS POOOTOLABILS
Ta JUCTAHI[IHOTO IpaIiBHUKA 32 HeJOAep:KaHHA YMOB
MUCTAHIITHOTO TPYZOBOT'O LOTOBOPY.

Katouosi ciosa: TpynoBuil 10TOBip, YKIAAEHHS TPYIO-
BOTO JIOTOBOPY, AWCTaHIiliHA (HAaZOMHA) poboTa, AUCTAH-
IifiHW# IpauniBHUK, TPYLOBE 3aKOHOJABCTBO 3apyOiKHIX
KpaiH.

Summary

Nanieva M. I. Conclusion of the labor contract
with remote workers under the legislation of foreign
countries. — Article.

The author of the article has studied the legal regula-
tion of conclusion of the labor contract with remote work-
ers by the legislation of some certain foreign countries.
This question is very relevant today, because of the pan-
demic and the enactment of new legal acts that prevent the
emergence and spread of coronavirus disease (Covid-19).
In the Labor Code of Ukraine were fixed the definition of
“remote (home) work”, defined the form of employment
contract with remote workers and some guarantees for
employees working under an employment contract for
remote work, but still legal regulation of employment
contracts with remote workers at the national level does
not fully corresponds the modern regulation needs in the
sphere of labor relations.

In the article the analysis of the national legislation on
this issue and analysis of the legislation of some foreign
countries for the adoption of positive legal experience
have been studied. In addition, remote work in many for-
eign countries is very widespread. The legislation of such
countries has been described and analyzed: Armenia, the
Republic of Lithuania, the Republic of Kazakhstan and
Belarus, the Russian Federation. Some nuances of remote
work in Spain are considered.

The shortcomings of the current legislation in this
area are analyzed and proposals are made to improve
the current national legislation. Were proposed to fix
in a special legal act the concept of “telework”, “employ-
ment contract with domestic workers”, not only “remote
(home) work” and also fix their main differences. It is
also proposed to strengthen the concept of “remote work-
er” and the definition is given. According to the analy-
sis that were made, it is also noted that it is necessary
to expand the range of guarantees for remote workers,
provide an opportunity to make an employment con-
tract with a remote worker by exchanging electronic
documents and indicate what documents are needed to
conclude this type of employment contract, to fix the re-
sponsibility of the employer and employee (remote work-
er) for non-observance with the conditions of remote em-
ployment contract.

Key words: labor contract, conclusion of the labor
contract, remote (home) work, remote worker, labor law
of foreign countries.
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JTUCTAHIIMHA 3AMHATICTD AK OJHA 3 ®OPM TPYAOBUX BITHOCHUH
B YMOBAX CbOI'OAEHHSA

ITocranoBka mpodaemu. IlokpaimeHHS ITOKas-
HUKIiB SKOCTi JKUTTSA HaceJeHHS YKpaiHu Ta HaOIu-
JKeHHS iX 10 €BpONEWChKMX CTAHAAPTIB IOTPedye
iHTEHCMBHOTO PO3BUTKY €KOHOMIKH HAIIOI Jep:KaBu
Ha OCHOBi MocuJeHHd ii KOHKYPEHTOCIIPOMOXKHOCTI.
[duHamiuHUY cOIiaibHO-eKOHOMIUHMI IIPOTpPec Mae
0asyBaTucsA IepefyciM Ha PO3BUTKY Ta eQeKTUBHO-
MYy BUKODPUCTaHHI HAUIiHHINIOrO pecypcy CbOTO/EeH-
HS — TPYAOBOT0 IOTEHITiaJy CYCIiIbLCTBA Ta IOCUJIEH-
Hi #oro iHHOBAIIiTHOI AKTUBHOCTI.

Y pesyabTaTi pOSBUTKY HAYKOBO-TeXHIUHOI'O IIPO-
rpecy Ta pOsIMINPeHHA PUHKY Ipalli, B TOMY YHMCJIi i
V paMKax MiKHapOJHOTO CIiBpOOITHUIITBA, HAOYJIO
aKTYaJIbHOCTI TaKe SBUIIE, IK AUCTAHITIfiHA poOOTA.
TemaTuka 3aJTydyeHHS AWCTAHI[IHOTO IIPaIliBHUKA
IJ1S BAKOHAHHS IIEBHOT'O POIY POOIiT HAA3BUUATTHO aK-
TyaJbHA. ¥ MOAIOHWX BiTHOCMHAX MAIOTh iHTEPEC AK
Jrou pisHUX mpodeciii, AKi 3a3nuail He 3aIliKaBieH]
B JKOPCTKUX (popMax CIIiBPOOITHUIITBA 3 OpraHisalri-
AMU, TaK i pisHOrO poAy KOMIAaHii, AKi BifuyBawTh
HeoOXimHicTh y 3amyuenHi ¢axiBIiB, aje He 6aKaI0Th
3B’s13yBaTH; cebe JOBroCTPOKOBUMY (hOpMAaMu CIIiBpO-
OiTHHITBA. Y mOAiOHMX BifHOCHMHAX 3aiHTEpecoBaHL
00uBi CTOPOHM, ¥ iHTEpec KOKHOI 3yMOBJIEHUH CBOi-
MU YABJIEHHAMU IIPO KOPUCHICTD.

B ymoBax riobamizamii Takmit BuA AisSabHOCTI
J03BOJISIE IMCTAHI[IMHUM MPAI[iBHUKAM OMUHYTH BCi
KOP/IOHM 1 TIpaIioBaTu AK y CBOill KpaiHi, Tak i BUKO-
HYBaTU 3aMOBJIEHHSA 3apy0isKHUX 3aMOBHUKIB, IO
YyacTo mIaTATh 6inbine. Kpim Toro, y 8B’A3Ky 3i cma-
naxom COVID-19 cyTTeBo 36inbImmiIncsa pecypeu A
3aIIPOBAIKEHHS TUCTAHIIAHOI PoO0OTH AK opraHisa-
IiAHOTO 3aX0y (hi3MUHOTO TUCTAHIIIIOBAHHS, III0 MA€E
Ha MeTi 3amo0iraHHsa 3apaskeHHI0O KOPOHABipycoM Ha
pobounx micmax. OTike, IUCTAHITIMHA 3aHHATICTD —
moTpiOHe ABWINE AK B YMOBaX €KOHOMIUHOI Kpu3u,
TaK i B yMOBaxX CKOPOUYEHHS IOMUTY Ha po0O0Uy CUIy.

Mera crarti — JOCTiguUTH IUCTAHIIINHY 3aliHI-
TicTh AK OFHY i3 (POPM TPYIOBUX BiJHOCUH B yMOBaX
PHMHKOBOI €KOHOMiKH, 30KpeMa PO3TJIAHYTH aKTyaJIb-
Hi INTaHHA CHOTOMAEHHS, Ha IificTaBi Y0OT0 3pOoOUTH
IIeBHi BUCHOBKH.

AHami3z ocTtaHHIX AocTimKeHs i myOmikamii.
[TIpoGmemaTKa TPAaBOBOTO pETYJIIOBAHHA  JIC-
TaHIifHOI BalffHATOCTI mpariBHUKiB Oyma B Tii
Yy iHmI# Mipi mpeiMeTOoM BHBUEHHA Di3HUX yue-
HUX, B3-TIOMiK AKWUX BapTO BUIIIUTA TaKUX fAK
H.B. Bonorina, B.C. Beregikros, JI.II. l'apamenxko,

B.B. #Kepruaxkos, C.A. Isamos, M.I. Iamum, I.4. Ku-
cennoB, B.II. Koxan, A.M. Kypiuunii, B.B. Jlasop,
JI.I. Jlasop, A.M. Jlymmuixkos, B.M. JlymHikosa,
P.3. Jlismumns, M.M. Momap, B.I. IIpoxomenko,
B.[. ITepeBanos, II.[1]. ITmrunenko, M.A. Illa6amo-
Ba, O.M. fpommenko ra in. [Ipore, He TPUMEHIITYIOUN
3HAUEHHSA HAYKOBUX NTOPOOKiB 3a3HAUEHWX HAYKOB-
I[iB IOMO MOCJTiM:KeHHS BKAa3aHOrO NMUTAHHS, TeMa-
THKa IIPaBOBOTO PETyJI0BaHHA AUCTAHITiIHOI 3aliHA-
TOCTi IPAIiBHUKIB 1 CbOTOJHI € JOCUTDH aKTyaJbHOIO.

Bukman ocHoBHOrOo Matepiany. Kosn ocHOBHIMEI
(haxkTOpaMu POSBUTKY CTAIOTh HOBiTHI iH(opMmatifini
TeXHOJIOTii 3 iX CTPIMKO 3pPOCTal0YMM IIOTEHIIiaJI0M
1 IIBUAKUM MaAiHHAM BUTPAT, BIIKPUBAIOTHCA BEJIN-
Ki MOXKJIMBOCTI [J1g MOABM HOBUX (hOpM opraxisairii
mparli ¥ 3afHATOCTI B paMKax AK OKPeMUux Iigmpu-
€MCTB, TakK i cycmisbcTBa B Iisomy. Ilepexin mo iH-
(popMmaIrifiHOTO CYCIIiIbCTBA, AKE IPOJOBKYE (POPMY-
BaTHCA HA MeXKi8MiH y KOMYHIKAI[iHHAX TEXHOJOTiAX
1 B MOTHBAIIiI TPY0BOI TOBEJIHKY JIFOIEH, 3yMOBJIIOE
icroTHi TpaHchopMallii TPyJOBUX CTOCYHKIB, a came
MOSABY «IUCTAHIIIMHUX CTOCYHKiB» MisK po6OTOIAB-
1IeM i fioro cuiBpoOiTHUKAMHU, AKi € YaCTUHOO IIpoIie-
Cy memeHTpaJjisaiii TpymoBoi AiAABHOCTI B IPOCTOPL
7 yaci, To6TO TpoIecy GopMyBaHHSA THYYKOTO PUH-
Ky mpami. Hapasi macmTabu #i TeMnu TOMIUPEHHS
JTUCTAHIIAHOI BaHATOCTI Ay:Ke BHCOKi, 0C00JIMBO
y 8B’ 8Ky 3i cmamaxom COVID-19.

Cuig 3asHaunTH, 110 [0 MaHAeMii BiTHOCHO He3Ha-
YHA YacTWHA HaceJeHHA Y CBiTi mparioBaja JUCTaH-
mifiHo Ha mocTikHil ocuosBi. Taxk, 3a omirxamu MOII,
8% cBiToBoi pobouoi cuiu, a60 mpubdausuo 260 Mits-
WOHIB IpaliBHUIL, IOCTIHHO IPAIIOBAIN BAOMA IO
nargemii COVID-19. [lna kpain €Cy 2019 pormri wacr-
Ka JUCTAHIIIMHUX OpaliBHUIL y Bimi 15—64 poxis
CTAHOBMJIA JHINe TPoxu Oinbiie 5% 1 samumamacs
TaKOI0 IIPOTATOM OCTAHHBOTO JECATUIITTS; IIOMPaB-
Jla, IeIo 3pocja YacTKa THX, XTO iHOAI mpamioBaIm
yooma: 3 6% y 2009 poui mo 9% y 2019 porii (Espo-
crat). 3a januMu €Bpocrarty, cepel Kpain-uieHis €C
HaHOiMBITYy YACTKY BigmajeHWX IPaAIliBHUIL MK
Higepnaugu Tta @imnsugis (14% safHATHX JIi0-
neii, aki 3a3Buuant mparoBanu 3 fomy y 2019 pomi),
3a HuMu HnyTh JllokcemOypr ta Ascrpis (me 12%
ra 10% Bigmosizuo). Cramom Ha 2018 pik Oan3b-
K0 24% ycix mpamoounx aMepHKAHOK IIpaljioBa-
JI BifjaseHo MIPUHANMHI YacTUHY Yacy (3a ZJaHUMU
@enmepabHOr0 0OPO CTATUCTHUKM IIpali), aje

© [I. 0. Ilnexos, 2020
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peryasgpuHo mpaioBatu Bigmaneno y CIIA wmanm
3Mory Jjuiie 7% MTpaIiBHUID (3riAHO 3 TPOBEIEHUM
y 2019 pomi HamiomanpHuM 00CTE:KEHHAM IIPO
rommencamnito (NCS) ®enepanpuHoro 6iopo cra-
TUCTUKY IIPAILi).

3arajmoM ke, 3a gaHuMu gociaimkenHa Global
State of Remote Work (Owl Labs, 2018), nuime Tpo-
xu 6ibIre mosoBuHu (56 % ) KoMmaHii y Bcbomy CBiTi
cranom Ha 2018 pik mepexdauasy 41 CIiBPOOiTHUIIEL
MOKJIMBiCTb BUKOHYBAaTH POOOTY AMCTAHIIIHO X0Ua
0 B gxiiice Qopmi. BaxkauBum pospisHeHHAM TyT
€ Te, III0 [0 IaHAeMil BJoMa IIpanioBaIu IepeBakHO
camosaiuaTi ocodou. 3a ouminkamu MOII, aumre 19%
THX, XTO IOCTiAHO IIPAIIOBAJM BAOMA [0 HMaHAeMil
COVID-19, 6ynu natimanumu mnpamiBaunamu; y €C
cepe] HalMaHMX IPaIliBHUIL TakuX 0yJIo juire 3%,
HATOMIiCTh YaCTKAa MPAIIOI0YNX YI0MAa CAMO3aHHATHX
OCJIiIOBHO 3pocTaa, caraysiru 19% y 2019 porri.

Hatomicts maHjemiA ouikyBaHO B3MiHWJA CH-
ryario. Tak, y posman mangemii B 6epesHi—KBiTHL
y Ti#l um iHIIi# Mipi BMOMa IpalioBagu ABi TPeTUHN
(62%) ycix mparrotounx y CIIIA (srizHo 3 maHesb-
uumu ganumu Gallup). ¥V kpaimax €C mi moxasHu-
KM OyJaM JeIno MeHITUMH, NPOTe PisHUIlA i3 cuTy-
arfiero mo maHgeMmii € sHauHoio. Tak, B aHAJOriYHNNI
nepion y Himeuunni Ta YropiuHi B Ti#t um iHITi# Mipi
poboTy BIOMa BUKOHYBAJIA UBEPTh YCHOTO 3aHATOIO
HacesieHHd, a B Yexii ra Iloabimi Takmx mpamiBHUKIB
OyJa Maii:ke TpeTuHa.

IMono Yrpainu cyuacHuil ertam ii POSBUTKY OK-
PECITIOEThCA TaKO0K HECTPUMHUM PO3BUTKOM TPY/IO-
BUX BiTHOCWH, UJEHCTBOM Y TJI00aNbHil (piHaHCOBIM
CHCTEMi, IIT0 ¥ CBOIO Uepry BimoOpasKaeThCs B COIIi-
aIbHNX, eKOHOMIUHMX Ta iHIMX mporecax. Hay-
KOBO-TeXHIUHNI PO3BUTOK, BILIMB Ta AOCBif GiabIm
BHCOKOPO3BUHYTHUX KpaiH 3aX0[y Aae€ IOIITOBX I
IIIBUAKOT'0 PO3BUTKY PisHOMAaHITHUX ()opM 3aiftHATO-
cti. 30KpeMa, Iie i CTOCYEThCA AUCTAHITIHOI 3aiH-
TOCTi, fKa OCTaHHIM yacoM HaOyBae Bce OiJBIIIOTO
PO3IOBCIOM:KEHHA. 3a mJaHuMu gocaimxenHsa Corri-
osoriunoi rpynu «Pe#iTuHr», cTaHoM Ha Gepe3eHb
29% mopocsoro HaceJeHHS YKpaiHM MpaIfioBao
JIUCTAHIIIHO; cepel KopucTyBauiB IHTepHeTY (Take
JocmimxenHs mpoBogumiaa arenmia DigData) uacr-
Ka IpaIioounx yaoma Oyna meufo Buimono — 31%.
Y KBiTHI cepe] :KUTeNiB YKpaiHCHBKUX MicCT i3 Hace-
JeHHAM moHaj 50 THC. MpaIoBalIM 3 IOMY HeEIOB-
HUH 4¥ MOBHUIT pobouwnit nendb yaxe 40% (3a gamumMu
omurtyBanua Gradus) [1].

B axTyanpHUX TOCTiIKEHHIX Ta TUCKYCiAX IPO
JUCTAHIIIHHY IIPAIi0 JYHAIOTh AK apryMeHTH IIOZO0
mepeBar, Tak i 1010 HeJoJiKiB abo mpobJueM, OB’ -
3aHUX 13 BUKOHAHHAM IIPaIli I03a pPoOOUYMM MicieM.
Ha gymry M.I. Immwuna, gucraHIiiiina 3afiHATICTH
IpaIliBHUKIB € HAA3BUYAHHO MOTPiOHOIO (OpPMOI0
TPYIOBUX BiIHOCMH B YMOBAX PHUHKOBOI eKOHOMi-
Kku. [lucraniniina 3afHATICTL Hece MO3UTUBHI 3MiHU
SIK I8 OKPeMMUX T'POMaJfAH, Tak i IS CyCIiabCTBa

B IILJIOMY, CIIpUsAE PO3BUTKY HOBUX ()OPM TPYAOBUX
BimHOCHUH, cTabirisanii eKOHOMiKHY, TiABUIITYE PiBeHD
JKUTTSA HACeJIeHH.

Ilo mepemar Takoi ¢opMu 3alHATOCTI IpAaIliB-
HUKiB, #AK JUCTaHIilHA, HAYKOBEIlb BiIHOCHUTH
raki: 1) sgilicHeHHA TPYMOBOI QYHKIIII y BipTyass-
HOMY CepeIOoBHIIi 3 BUKOPUCTAHHAM iH(pOopMaIiiHIX
Ta KOMYHIKAIiHHUX TeXHOJOril; 2) THYUYKHH Trpa-
ik poboTu, 10 O3HAYUAE MOMKJIUBICTH OMTMMisallii
pobouoro uacy, a TaKoK CaMOCTiHHOTO BU3HAUEHHS
MPAIiBHUKOM 4Yacy BifMOYWHKY; 3) BinbHUIT BuUOip
pobouoro Mmicis Ta CHOOKiiiHA poOoua 0OCTAHOBKA,
dKa BKJIOUAE B TOMY YMCJIi ¥ 3MEHIIeHHS HMOBip-
HOCTi KOHQMIIKTIB 3 Kosleramu i (a60) KePiBHUIITBOM
Ta MOXKJIMBICTh BUPIIIeHHS ciMelHUX mpobseM, Ha-
IPUKJIAL Y pasi HeoOXimHOCTI 3ilicHeHHSA JOTVIALY 3a
miTbMu; 4) eKoOHOMIuUHI (haKTOpH, 30KpeMa CKOPOUeH-
HS BUTPAT Ha MOI3AKY HA POOOTY UM HA XapUyBaHHS;
5) MOXKJIUBiCTH POOOTH 63 YKJIAZAHHSA TOBTOCTPOKO-
BOTO TPYZ0OBOTO IOTOBOPY, B pasi HeOaKaHHI 3B’ A3Y-
BaTu cebe TpUBAIUMU ()OPMAMU CIIiBPOOITHUIITBA AK
IpaIiBHUKOM, Tak i poboTomasmem [2].

¥ cBoro uepry 0.0. MypaBiioBa IO3UTUBHUMU
pucamMu POSTVIAAYBaHOI (opMM B3aWHATOCTI HAasu-
Bae: IO-Tiepiie, e 00’e¢KTHUBHA MOTpeda OKPeMUX
KaTeropiil mpaliBHUKIB y IpareBJalITyBaHHi, IJId
SIKUX [TOBHA 3aMHATICTh 3 AKMXOCH IPUUNH CKPYTHA
abo HebaskaHa (IIpaIiBHUKY IOXUJIOTO BiKY, MaTepi-
OJUWHAUKHU, 0e3pobiTHa MOJ0AL 0e3 mpodeciiHmX
HaBUYOK Ta iH.). [ucrammifina 3aiHATICTH T03BO-
Jis€ TpaI[iBHUKAM IIO€JHYBATH POOOTY 3a HAWMOM
3 BUKOHAHHAM ciMeiiHuX 000B’I3KiB, yUaCTIO B I'PO-
MafCbKOMY KUTTi, IiATPUMAHHAM 3I0POB’ S TOIIO.
Ilo-mpyre, Taka 3afiHATICTH HPOAUKTOBAHA 00’ €K-
TUBHOIO TOTPe00I0 PUHKY B MOOLIbHIT pobouiii cui,
BUKJUKAHIN Tyo0asisarmiero, JereHTpasisaIieio
I cmemiamisamieo BUPOOHUIITBA, a TAKOK IIOSBOIO
HOBUX TeXHOJIOTi#. 3aWHATICTh (axiBIiB y ramysi
iH(popMamiiHUX TEXHOJIOTi Mae 3a BUBHAUEHHAM
THYYKHUI xapakTep [3, c. 46]. Iloromxyemocs 3 mo-
3UIIi€I0 BUEHOI, IO JUCTAHIIIHA (hopMa BalHATOCTL
IpaliBHUKIB Maja 00 €KTUBHI NMPWYUHM [IJS BU-
HUKHEHHS 1 MOJAJbIIOr0 MOIINPEeHHA, ABIAOUNCH
OJHOYACHO i moTpeboio cepu TPYAOBUX BiJHOCHUH,
i moTpeboro mpaleBIaIITyBAHHI OKPeMUX KaTeropii
mpane3gaTHOTO HACeJeHH .

Sk sasmauae M.M. Mouap, aucraniiiina gopma
3aifHATOCTi Befie Mo Mimimizamii BuTpaT podoTOLAB-
I, B TOMY YHCJIi Ha o(icHi MpuMiIeHHs, Ha OpraHi-
3alio podoYoro MicIsA, MIPOXOKEeHHS Pi3HUX Me-
JOTJISiB, KYPCOBOT'O HABUAHHS, 3a0€3meUeHHS CO-
IiaJbHOTO makera Toufo. Ilpu mpomMy poOOTOLABEIIE
oTpuMYy€e OiNbII e()EeKTHBHOTO CIiBPOOITHMKA, Be-
JUKUG BUOip mepcoHaay, JOCTYIHICTh TeXHOJOTIH,
IelleBU3HY TeJeKOMYHIiKaIiiiHOl TexHiKM (esek-
TPOHHA IIOILITA, JUCTPUOYTUBHUN KaHAJ IJd AiJ0-
Boi im(opwmarii) tomo [4, c. 124]. dx OGaummo,
HaBeJeHa IO3MIiAg BUCBITIIOE IO3UTHUBHI O3HAKU
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IUCTAHIIIAHOI 3aWHATOCTI IpPaI[iBHUKIB B acCIeKTi
poboTomaBIA I OMHOUACHO ITOKA3Y€e HETaTUBHI prcu
TAKOTO BUAY IIpalleBJAIITyBaHHA Iad POOiTHHMKA
(opragisamis po60ouoro micis 3a BJacHi KOIITH, Bij-
CYTHiCTB colliaJbHOTO makera). ToMy BasKJIMUBO BU-
3HATH, II[0 OJHOYACHO 3 MOMKJIMWBOCTSAMHU, SKi BOHA
CTBOPIOE, TUCTAHIiliHA PoO0Ta TaKOK MOKE CTaBU-
TH IIepe] IpaliBHUKaMu Ta poO0TOAaBIAMU Cepiios-
Hi BUKJIUKHY, IKi He0OXiHO HAJEKHUM YMHOM BUPi-
IITyBaTH MIJIAXOM CTPYKTYPYBaHHA, GOPMYJIIOBAHHSA
Ta BIPOBAIKEHHS 3aKOHOJABCTBA Ta MOJiTUKH.

OcHOBHi HeraTWBHi pHUCH TONUIUPEHHS IUCTAH-
IifiHOI BaHATOCTi, He Julle B YKpaiHi, a i B iHmux
JIepiKraBax, MoB’A3aHi HacaMIepe[ 3 BificyTHicTio a00
BHIKEHHSAM COIIiaJbHOTO 3aXMCTy, TApaHTi Tpy-
JIOBUX IIpaB IMpAIliBHUKIB, 3 OpPaKoOM MePCIeKTHBU
mpo(ecifimoro PO3BUTKY, OCKiIBKM pPoOOTOZABEIlh
He 3alliKaBJeHWI BKJAJATH KOIITH B IIiJBUIIeHHA
mpodecifimoi kBamidikamii mpamiBHUKa. 30KpeMma,
A.M. Jlymuikos Ta M.B. JlymHikoBa 10 comianpbHuX
BUTPAT HECTAHJAPTHUX (DOPM 3alHATOCTI BiTHOCATH
00Me:KeHHS B JOCTYIi 1O OTPUMAHHS COIliaJbHUX
BUILIAT i mocayr (meHcii, Meguune 00CIyroByBaHH,
orara JHiB xBopoOu) [5, ¢. 250, 251].

Hamigcrasi BuiresasnaueHoro xoTijiocsa 6 HaBecTu
HU3KY IMO3UTHUBHUX O3HAK JUCTAHIIIHOI pobOTH K
IJI IpaIliBHUKA, Tak i podorogasusa. Cepes Mux puc
IJI TpalliBHUKA MOKHA BumiauTu Taki: (1) Bimcyr-
HiCThBUTPAT YaCy i KOIITiB HA ITPOI3 10 MicIlsa po0oTH;
(2) MO IMBiCTh BUKOHAHHSA TPYI0BOI PYHKIIII y 3pyU-
HUH IS IpaIiBHUKA Yac, Y TOMY YKCJIi mepe0yBaroun
y Bigmycrii (mopiuniit a60 Mo ZOTIALY 38 TUTUHOIO)
YX Ha JiKapHAHOMY; (3) MOKJIMUBICTH CAMOCTiAHOTO
BUOOPY TAKTHKU BUKOHAHHS 3aBAAaHb, IIOCTABJIEHUX
poboromaBuem; (4) 3pyuHicTs AN iHBaNiAiB, meHCI-
OHepiB, GaraToiTHUX KiHOK, TOOTO TUX KaTeropii
IPOMaisiH, KOMY CKJIagHO 3HaiTH poboTy. [l1sa pobo-
TOJABIA AUCTAHITifIHA 3aHATICTD /Ja€ TaKi mepeBaru:
(1) cyrTeBa eKOHOMifA KOIITiB HA CTBOPEHHS POOOUMX
Micib; (2) CKOPOUeHHS HAKJIAJHUX BUTpPAT; (3) onTu-
Misallis JIAChKUX PecypciB.

Il1s1 TOrO 11100 PO3ITUPHUTH «KYT 30py» HAa mpodJie-
MYy AUCTAHIIHOI BaWHATOCTI B YKpaiHi, BBAKAEMO
3a HeoOXigHe HaBecTH HeraTUBHI O3HAKHW HeCTaH-
JapTHOI 3aTHATOCTI, AKi HA BIIMiHY BiJ MOBUTUBHUX
OyAyThb CHOLIPHUME LIS IpalliBHMKA Ta poOOTOmAaB-
1. [lo meraTuBHUX MoKHA BigHectn: (1) cKIagHOCTL
KaJpoBOr0 TiJIOBOJACTBA, aTecralii; (2) mepeBeeHHsA
Ta 3BLIbHEHHS BifjaJleHO IPAIIOI0YOr0 CIiBpobiT-
HUKa; (3) HaABHICTh PUBUKIB HEBUKOHAHHA POOOTH;
(4) 6pax MexaHiBMy BaxMCTy KOMEPIifiHOI TaeM-
HHUIi, MOKJIUBICTH IIE€PeXOILIeHHS abo BTpaTu na-
HUX, IepeJaHux uepe3 [HTepHET; (5) HEMOKINUBICTH
KOHTPOJII0 POOOUOro Uacy Ta 4acy BiJIOUMHKY IIpa-
IIiBHUKA, TOTPUMAaHHA HUM HOPM OXOPOHH IIpalli, ca-
HiTapHO-TirieHIYHUX HOPM TOIIO; (6) HeBU3HAUEHICTh
CTaTyCy OUCTAHIIIAHOIO IIPAIliBHUKA i, K HACJIiIOK,
1I0T0 IIpaBoBA i coIiaibHa He3aXUITeHICTS [6].

Xoua ChOTOJHI BiKe I IPUUHATO PAL 3aKOHOIAB-
ypux 3MiH, AKi perJaMeHTYIOTh HMOPSAJO0K YCTAHOBJIEH-
HS IUCTAHIIMHOI PoOOTH AK Ha 3aTaJbHUX IIiJCTaBax,
TaK i B mepioj sarposu emizemii, BTiM muTaHHA MpPaBO-
BOT'O PEryJII0OBAaHHS TPYAOBUX BiHOCHH 3 TUCTAHITIN-
HUMM IPAIiBHUKAMU B YKpPaiHi 3aJUINIAEThCI JOCUTH
mpobseMHUM. HesmaTHiCTH perysoBaTé 3alHATICTH
JTUCTAHIIIMHIX IPAIiBHUKIB 00Me:Ky€e IXHIO CAMOCTil-
HiCTb, TiZIHICTH 1 3aXUIIEHiCTh. 30KpeMa, 10 OCHOBHUX
TIPABOBUX IIPO0JIEM AUCTAHITIHHOI 3aIHATOCTI, Ha HAIITY
IOYMKY, CJiJ BifHEeCTH: () HEBPEryJbOBAHICTb TaHOTO
MHUTAHHS BiJIOBiZHO 0 mMOTPed CYCIiIbHUX BiJHOCHH;
(6) mpobsieMy yKJIameHHS TPYAOBOTO JOTOBOPY, HOTO
(hopMHU Ta 3MICTY 3a IUCTAHITIHHOI 3aHATOCTI; (B) IIpo-
Omemy B3abesmeueHHsS PIBHOCTI IIpaB JAUCTAHIIHHUX
MPAaNiBHUKIB 3 iHITIMY IpalliBHUKAMU; () IPodIeMy
JNOTPUMAHHS BUMOT IIOA0 OXOPOHM IIPaIli AWCTAHITiN-
HUMM ITPaIliBHUKAaMU; (1) mpo06JieMy BUSHAUEHHA MiCIla
poboru; (e) mpobmemy saxmery inopmarii; (€) mpo-
0J1eMy BCTaHOBJIEHHS Ta 00JIIKY pobouoro yacy Ta ioro
omnaTy; () mpobJIeMy HOeJHAHHSA JUCTAHITIAHOI dop-
MU IIpaIlli 3 iHIuMy BugaMu 3aiHATOCTi; (3) mpobiemy
y4YacTi IMCTAHITINHMUX IPAIiBHUKIB Y MPOQCIIiIKOBIX
opramuisamniax; (1) mpobaeMy CTUMYJTIOBAHHSA PO3BUTKY
JTUCTAHITIITHOI 3aiTHATOCT1.

Omxe, mama mpobiaeMa moTpedye HATraJIbHOTO
aJeKBaTHOT'0 IIPABOBOTO PEryJaIOBaHHA, 3JATHOTO
3a0e3meunTy TiAHUKA COIliaJbHUE 3aXMCT AUCTAH-
miHUX mpaniBHUKiB. I'TobasbHa maHgemis Ta Ka-
PAaHTHHHI YMOBHW IIOKasaju 3aTpeOyBaHicTh IucC-
raHiiiHoro ¢opmary poboru. Ilepekomani, mI0
Taka (popma mpodeciitHoi AiAMBHOCTI B ZOBTOCTPO-
KOBill mepcmeKkTuBi Oymge Juiie HaOyBaTH IOMYJISAP-
HOCTi, BiITIOBiHO, Il MUTAHHA BUMAarae 104aTKO0BOTO
3aKOHOZABUOTO BPeTYIIOBAHHA.

BucuoBku. IligBogAum mificyMOK BUINEBUKJAIE-
HOMY, CJiJ KOHCTaTyBaTH, III0 B YMOBAaX ChOTOZEH-
Hs, 0COOJMBO B Iepion mamaemii, Aj1d mep:KaBu Ta
CYCIILILCTBA BPETYJIIOBAaHHA BifHOCHH y cepi mparri
Mae Heabusake sHaueHHsA. [Jo-mepire, e HagacTsb 3MO-
ry 3a0esmmeunTy TPYL0Bi Ta coliaabHi mpaBa 6araTbox
TpOMasH, AKi 3AiCHIOITD UM OYAYyTh 3MiHCHIOBATH
CBOIO TiAbHICTh ¥ (DOPMi AUCTAHIIAHOI BaHATOCTI.
Ilo-gpyre, BimmoBigHa pedopma MaTuMe (DYHKIIiIO
dK COIliaJIbHOTO 3abesleuyeHHs MNPAliBHUKIB, Tak
1 ickanbHy (PYHKIIiI0, OCKIIBKY AKiCHA HOPMATHB-
HO-IIpaBoBa 0asa y cepi AmcraHIiiiHOrO IpaIes-
JIAIITYBAHHSA CIOPUATUME 30iJbIIEHHI0 HATXOIKEHb
IO Iep:KaBHOI Ka3HU Y BUTJIA/I TOJATKIB Ta €JMHOTO
COIliaJILHOT'0 BHECKY Z0 (DOH/IIB COIiaILHOIO CTPAXY-
Banud. Ilo-TpeTe, AKicHA HOPMATUBHO-IIPABOBa 0asa
Oyme CTUMYJIOM [AJS PO3BUTKY MAJIOTO Ta CEPeIHBO-
ro OisHecy, AKi He MalOTh MOXKJMBOCTI CTBOPIOBATH
3HAUHY KiJbKiCTh, pobOUYMX MicIlb Oe3mocepemHbO
B o(hici, TpoTe MaTh 3MOTY OILIAUYBATH 3apPOOiTHY
IJIaTy MpaliBHUKAM, 0 3MiHCHIOBATUMYTH Nifdjb-
HicTb 0e3mocepeHbO BIOMA 3 BUKOPUCTAHHAM TeJle-
KOMYHIKAI[iTHIX MepeK.



Bunyck 5(34), 2020

87

[Tpu mpomy HeabuAKe 3HAUEHHSA Ma€ 3apy0isKHUT
JIOCBiJ IIOAO AMCTAHIIMHOI 3aHATOCTi, e(eKTuB-
He BHKOPHUCTAHHA AKOT0 HAa PUHKY Ipalli YKpaiHu
3MOKe CIPUATH He JIUINE PO3IINPEHHI0 HAIliOHAJb-
HOTO PWHKY IIpalli, a ¥ M03BOJIUTH HAIliOHANBHIN
eKOHOMII[i OpaTu aKTHUBHY yYacTh Y MiKHAPOIZHOMY
TeXHIYHOMY PO3IOALII Impalli Ta HaiOiabII IOBHO BH-
KODPHCTOBYBATH IIE€PEeBArW BiJi BUKOPUCTAHHS TaKoi
(opmu satinarocti. Ile mo3BoaUTH Hacammepes 30a-
JIAHCYBATHU IOMHUT Ta IIPOMO3UIIiI0 HA PUHKY IIpaii
Yxpainu, craTu BiTuN3HAHI i poboUiit i 6i1bII MO-
01TbHOI0, JOITOMOI'TH 3HANTH POOOTY 200 JOSATKOBUHA
noxin HacesjeHHIO Kpainu. ToMy ChbOrOfHI BaKJIMBO
3a0e3meunTH: TigHi YMOBHM Impami «IUCTAHIIAHIM»
IpaliBHUKAM; COIiaJbHI Ta MpaBoBi rapanTii pobo-
TH; JOTPUMAHHS BHUMOT 0Oe3IeKu poOOTH; 3aKOHO-
JaBUy perJiaMeHTallilo ImpaBuj, 000B I3KiB Ta YMOB
VRJaJZaHHA JOTOBOPY 3 IpaIliBHUKAMU IUCTAHIIITHOI
(popmu 3aFHATOCTI.
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Anoranig

Inexos J[. O. ducraumiiina 3aiHATICTP AK OTHA
3 ()OpM TPYAOBUX BiTHOCMH B YMOBaX CHOTOJTEHHS. —
Cratra.

Y poboTi mocmigiKeHo AUCTAHITINHY 3alHATICTE AK OTHY
i3 (hopM TPyZOBUX BiTHOCHH B YMOBaX PHMHKOBOI €KOHOMI-
KU, 30KpeMa, POBTJIAHYTO aKTyaJabHi MUTAHHS, HA IiacTaBi
Yyoro 3po6ieHO TeBHI BUCHOBKU. 3a3HAUEHO, IO B YMOBaX
CHOTOZIEHHS, 0COOJIMBO B TEpiof IoOaJbHOI mMaHzeMil Ta
KapaHTUHHAX YMOB, SKi IMOKasajau 3aTpeOyBaHiCThL IuC-
TAHIIHHOTO opMaTy PoOOTH, AJIA AEPIKABU Ta CYCIILILCTBA
BPETYJIIOBAHHSA BiTHOCHH y cdepi mpari Mae HeaOuaKe 3Ha-
yenHs. [To-mepiire, 1e HAZACTL 3MOTY 3a0€3MEUNTH TPY/IO0BI
Ta CoIliajJbHi mpaBa 0araThOoX TPOMAafAH, AKi 3IiMCHIOIOTH
un OyAyTh 3OiHICHIOBATH CBOIO MifIBHICTL Y (hopMi AuCTaH-
miitaoi BartHATOCTi. Ilo-mpyre, BimmoBigHA pedopma maTwu-
Me (QYHKITIO dK COIiaJbHOTO 3a0e3leueHHs IpAIliBHUKIB,
TaK i (hickaabHYy (QYHKIIiIO0, OCKIIBKY AKiCHA HOPMATUBHO-
mpaBoBa 0asa y cepi AMCTAHIIAHOrO IpaleBIaINTyBAHHS
cupuATEMe 301IbIIEHHI0 HaXOMKeHb /10 IeP:KaBHOI KasHU

V BUTVIAJI TOJIATKIB Ta €MHOTO COIiaIbHOT0 BHECKY 10 (hOH-
IiB comianbHOro cTpaxyBanHd. Ilo-Tpere, SsKicHA HOpMATHUB-
HO-TIpaBoBa 0asa OyIe CTUMYJIOM JJis POSBUTKY MAajoro Ta
CepenHbOro 6isHecy, AKi He MalOTh MOKJIMBOCTI CTBOPIOBATH
3HAYHY KiIbKicTh pofoumMx MicIlh OesmocepemHno B odici,
IIPOTe MAOTh 3MOTY OILIAYYBATH 3apO0iTHY ILIATY IIPAIliB-
HUKaM, IO 3iHCHIOBATUMYTH MifJIBHICTH 0e3mOCEepPemHbO
BJIOMAa 3 BUKOPUCTAHHAM TEJIEKOMYHIKAI[iHHUX MEPEK.

IIpu 1ipoMy HeaOusgKe 3HAUCHHS Mae 3apy0iKHUIN T0CBij
IITOJI0 TUCTAHIIIIHOI 3aitHATOCTi, e)eKTUBHE BUKOPUCTAHHS
SKOTO HA PHMHKY Ipari YKpaiHu 3MOXKe CIPUATH He JIUIIIEe
POSIIMPEHHIO HAITIOHAJIBHOTO PUHKY IIPalli, JO3BOJKUTH Ha-
IIiOHA/IBbHIM eKOHOMIIl 6paTé aKTUBHY y4YacTh Y MisKHApPO-
HOMY TeXHiYHOMY POSIIO/i/Ii IIpalli Ta Hal0iabII ITOBHO BUKO-
PUCTOBYBATH IIePEBaru Bifl BUKOPUCTAHHSA TaKol (hopmu 3a-
wuArocti. Ile mo3BoMuThL HacaMIepes 30aIaHCYBATH TIOMUAT
Ta IIPOIO3UILil0 HA PUHKY Ipali YKpainu, cTaTu BiTUMBHA-
Hilt po6ouiil cui 6ibIT MOOLIBHO, TOTIOMOTTH 3HAUTHU PO-
6oty abo momaTKOBUI Joxin HacesneHHio Kpainu. Tomy HuHi
BaJKJIMBO 3a0€3MEUNTH: TiJHI YMOBH IPAIli «IUCTAHITIHHIM »
IIpaIiBHUKAM; COLliaIbHi Ta IPaBOBi rapaHTii pobOTH; TOTPHU-
MaHHS BUMOT 0e3IeKH POOOTH; 3aKOHOIaBYY PerJIaMeHTaIli o
TIpaBuJI, 000B’A3KiB Ta YMOB YKJIaJaHHS JOTOBOPY i3 IpaIliB-
HUKaMU JUCTAHIIIHOI (hopMu 3aAHATOCTI.

Knwuosi ciosa: fucranitiiina 3aiiHATICTD, IPANliBHUK,
poboToaBels, Aep:Kana, TPYA0Bi BifHOCHHY, 3apy0iKHTT
JIOCBif.

Summary

Plekhov D. O. Remote employment as one of the
forms of labor relations in today's conditions. — Article.

The paper investigates remote employment as one
of the forms of labor relations in a market economy, in
particular, considers current issues, on the basis of which
certain conclusions are made. It is noted that in today's
conditions, especially in the period of the global pandemic
and quarantine conditions, which have shown the need
for a remote format of work, for the state and society, the
settlement of labor relations is of great importance. First,
it will ensure the labor and social rights of many citizens
who carry out or will carry out their activities in the form of
remote employment. Secondly, the corresponding reform
will have the function of both social security of employees
and fiscal function, as a high-quality regulatory framework
in the field of remote employment will increase revenues to
the state treasury in the form of taxes and a single social
contribution to social insurance funds. Third, a quality
legal framework will be an incentive for the development of
small and medium-sized businesses, which do not have the
opportunity to create a significant number of jobs directly
in the office, but can pay salaries to employees who operate
directly at home using telecommunications networks.

At the same time, foreign experience in remote
employment is of great importance, the effective use of
which in the Ukrainian labor market can not only expand
the national labor market, but also allow the national
economy to actively participate in the international
technical division of labor and take full advantage of this
form of employment. This will allow, first of all, to balance
supply and demand in the labor market of Ukraine, to make
the domestic labor force more mobile, to help people find a
job or additional income. Therefore, today it is important to
provide: decent working conditions for "remote” workers;
social and legal guarantees of work; compliance with
safety requirements; legislative regulation of the rules,
responsibilities and conditions of concluding a contract
with employees of the remote form of employment.

Key words: remote employment, employee, employer,
state, labor relations, foreign experience.
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10 XAPAKTEPUCTURU AIMIHICTPATUBHO-IIPABOBOI'O CTATYCY
INEHTPAJBHUX OPTAHIB BUKOHABYOI BJIAIU

ITocranoBka mpodmemu. Baroma poss BUKOHABUOI
BJIAIV BUBHAUAETHCA TUM, IT[0 caMe Ii HaJleKHe (PyHK-
IioHyBaHHA 3abe3Ieuye peasisaliiio mpaB Ta CBOOOS
JIOAVHY 1 IpOMajAHWHA, 1[0 € TOJOBHUM IIpiopuTe-
TOM Jep:kaBu. BuKoHaBua Biajsa 3abesmeuye BTijeH-
HA B JKUTTS 3aKOHIB Ta iHIMMX HOPMATMBHO-IIPABO-
BUX aKTiB. Pe3ysbTaTuBHICTD ii pOOOTH 3a/I€KUTH BiJ
e(eKTUBHOI CTPYKTYPHO-QYHKIIIOHATIBHOI MOOYIOBU
cucTeMu ii opraHiB, HOPMATWBHO-IIPABOBOI perJia-
MeHTAaIii i misgIpHOCTI Ta KagpoBOro 3a0e3meueHH.
YKpaiHa ycmagKkyBajia CUCTEMY AeP:KaBHOTO YIIpaB-
JIiHHS, TOJJOBHOIO METOI0 SKOi OB opramisyrounii i pe-
T'yJIIOIOUNH BILIMB J€PKaBU HA BCi CYCILIbHI IIporecu
yepes UITKWN OpraHisamiiHO-IIPABOBUI MeXaHisM.
Taka cucrema, moOygoBaHa 3a IMPUHIIUIIOM <«JIIOIH-
Ha — I'BUHTUK CHCTEeMW», He BiJIIOBijjae mpiopureram
CBOTOJIEHHS Ta ITOCTYIOBUM IeMOKDPATUUHIM II€PETBO-
PeHHAM, y 3B’A8KY 3 UMM HacaMIepe] € HeoOXiTHomwo
ii TpanchopMaIia y cucreMy, 3aCHOBaHY Ha IPUHITMIIL
«CHCTeMAa A JIoIUHN» . BigmoBiqHO 10 BHECEHUX J0
OcHOBHOr0O 3aKOHY 3MiH 0yJIO BHECEHO CYTTEBI 3MiHHI
1o 3akoniB Ykpainu «IIpo meHTpaabHI OpraHu BUKO-
HaBYOi Biaau». Byso smMiHeHO posib Ypaxy YKpaiHu
cHucTeMa Jep:KaBHOI BJIaau, MOPALOK foro (hopMyBaH-
HA Ta NIpuHIUIY QyHKITIOHyBaHHA. [{eHTpaibHi opra-
HI BUKOHABYOI BJIaIV 3MiHIOIOTH CBOIO KOH(irypairito,
a Ha MiCIleBOMY PiBHi BUKOHABYOI BJAAM PO3IIOYATO
MiTOTOBKY H0 MacinTabHux pedopm. MoskHa 3 ymes-
HEHICTIO CKas3aTH, IO 3a3HaueHi 3MiHM 3aCBiJUyIOTh
ITOYaTOK HOBOTO, HAWCKJIAAHIIIIOTO eTamy agMiHicTpa-
TUBHOI pepopMu B YKpaiHu 3a BCi POKH ii TPOBeIeHH.

HeobxifHicTh BUpiNIEHHA OKPECTIEHUX Ta iHITUX
mpo0JieM agMiHiCTPATHBHO-IIPABOBOTO CTATYCY I[€H-
TPAJIbHUX OpPTaHiB BWKOHABYOI BJaau B YKpaiHi
JIWIIle TIOCUJIIOETHCS B YMOBAxX AaKTuUBisaIii €Bpo-
iHTErpaIiifHuX IPOIeCciB, COPAMYBaHHA 3YCHUJIb
Ha OUMINEHHA BJIAAYW i BiJHOBIEHHA JOBipM 10 Hei.
Came TOMy MOKHA Bi3HAUUTH, IO AOCTiIKEeHHS
0c00JIMBOCTEH aaMiHICTPATHBHO-IIPABOBOTO CTATYCY
IeHTPAIbHUX OpPraHiB BUKOHABYOI BJaau B YKpaiHi
B KOHTEKCTi €BPOIIEHCHKOTO OCBiY, a TAKOXK (PaKTO-
piB, 1110 BILIMBAIOTH Ha el IPOIleC, € aKTYaJIbHUM Ta
HeOOXiTHUM y cCyJacHUX YMOBaX.

AHani3 ocraHHIX qocaimiens i myomikariii. [Ipo-
OsieMaMu agMiHiCTPATHBHO-IIPABOBOTO CTATYCY I€H-
TPaJbHUX OPTaHiB BUKOHABUOI BJIAAM 3alMAUCH
OaraTo Buenux. Oxpemi acmekTu 1miei mpoOsemaTu-
Ku OyJu TmpeiMeTOM IOCTiIKeHHS TaKUX BUEHUX,
ax B.B. Asep’anos, 0.®. Augpiiiko, 10.I1. Buraxk,
B.M. I'apamyxk, I.II. Tomocuiuenko, H.T. l'oruapyxk,
B.II. €pmonin, O.II. Bamaguuuyk, II.B. Kuxors,
B.K. Kommaxos, A.T. Kowmsiok, O.I[. Kpymuas,
K.O. JlumwroB, B.B. Mapuenko, H.P. Hmxuuk,
.M. IIaBnoB, B.®. Iloropinko, O.B. Cosrups,
H.II. Tuuguk, B.B. IIseTxoB, 0.10. Anuyk, X.II. fp-
MakKi, a TaK0K JeIKHUX 3apy0isKHMX JOCTiAHUKIB, Ta-
kux gk [.JI. Baunno, 10.M. Crapunos, 10.0. Tuxomu-
poB, B.€. Uupkin ra inmmmi. ['onoBHUM Ke 3aBIaHHAM
3aJIUINAETHCA IPONOBXKEHHA BcebiuHOro pedopmy-
BaHHSA, 3 yPaXyBaHHAM MiKHApPOJHO-IIPABOBUX CTAH-
JTapTiB Ta 3agBIEHOTO MOJITUUYHOTO Kypcy YKpainu,
MiHiCTepPCTB Ta iHIIKUX IEHTPAJbHUX OPraHiB BUKO-
HaBuoi BJagu y 6e3mocepeIHiil B3aeMoIii 3 opranamu
MiCITeBOTO CAMOBPATYBAHHA.

®opmyBanns misneil. Meroro crarTi € BUSHaUYeH-
Hs, CHCTeMAaTHU3Aallid Ta BUPileHHA mpodaeM aaMimi-
CTPATUBHO-IIPABOBOTO CTATYCY IEHTPAJIbLHUX OPraHiB
BUKOHABYOI BJIAIM ILIAX0M (OPMYITIOBAHHSA JOKTPH-
HaJIbHOI MOJe i o0y JOBY CyUacHOI CCTEMH OPraHiB
BUKOHABYOI BJaau YKpaiHM HA OCHOBI HOPM 3aKOHO-
IaBcTBa YKpaiHu.

Bukman ocaoBroro marepiamy. Cr. 120 OcHOBHO-
ro 3aKoHy YKpaiHu BCTaHOBJIEHO, IO OpraHisaimis,
TMTOBHOBAKEHHS i MOPANOK AiAIbHOCTI IeHTPAIbHUX
OpraHiB BHKOHABYOI BJaAM BU3HAUAIOThCA KoHCTH-
TyIielo i 3akoHamMu YKpainu. Chorofui 1mi muTaHHS
peryaooTbesa, okpiM OcHoBHOTO 3aKoHY, 3aKOHOM
Yxpaiuu «IIpo nmeHTpasbHi OpraHu BUKOHABYOI BJa-
nu» [1], IlocranoBoto Kabinery MinicTtpiB Yrpainu
«IIpo onTumisarito cucTeMu IeHTPAJbHUX OPraHiB
BUKOHABUOI Biagu» [2] 3 moganapImuMu 3MiHAMY Ta
ITOIOBHEHHAMM, Ta IOJOKEHHAMHU, IO PEryJI0Th
TiATbHICTD KOMKHOTO OKPEMOTO I[eHTPAJIhHOI0 Opra-
HY BUKOHABYOI BJIaJIN, a Y pasi 3 eHTPaJIbHUMU Opra-
HaMM BUKOHABYOI BJIAAM 3i CIEIIaJIbHIM CTATyCOM —
OKPEMUMU 3aKOHAMHU.

© [I. B. Bapanerko, 2020
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Csoro uacy Konmenmia agminicTpaTuBHoi pedop-
Mu Tepenbdayana peopMyBaHHS CUCTEMHU IEHTPAJIb-
HUX OpraHiB BUKOHABYOI BJAIU MLIAXOM <«()OpPMY-
BaHHA e(peKTHUBHOI opramisaiii BUKOHABYOI Biagu
dK Ha IeHTPAJbHOMY, TaK i Ha MiCIIeBOMY PiBHAX
yopaBiinHa». uM JOKyMEHTOM IIPOIOHYBABCSA
KOMILJIEKC 3aXOMiB IMOoA0 ped)OpMyBaHHA CHUCTEMU
IIeHTPaJbHUX OPraHiB BMKOHABYOI BJIAAM, CIPSIMO-
BaHU HA: YTOUHEHHA Ta 3MiHY (QYHKIIIN IeHTPaJIb-
HUX OpTaHiB BUKOHABYOI BJIaau, IIEPETJIA] iX cTaTycy
i Ha il OCHOBi — ONTUMIiBaIlif0 KiJTbKiCHOTO CKJIALy
IIeHTPAJIbHUX OPraHiB BUKOHABUOi Biagu; 3abesie-
YeHHS IIPOBiAHOI poJii MiHicTepCTB cepes iHITUX Mmij-
Bimomuux Kabinery MimicTpiB oprauiB SK roJOBHUX
cy0’ekTiB BupoOIeHH i peaisamii ypamoBoi moriTu-
KU B Ti#l um iHMTi# cpepi; migBuUIeHHA poJIi MiHiCcTpPiB
SK TMOJITUYHUX AiA4iB (TOMITHKIB) 1 BiJOKpeMIeHHA
CTaTycy MiHIiCTPiB Bij crarycy Hep:KaBHUX CIYIK-
0OBIIiB; 3alIPOBaI:KeHHA HOBUX ()OPM i mporenyp mi-
SJBHOCTI IEHTPaJIbHUX OPraHiB BUKOHABUOI BJIAAU
Ta BiAMOBIIHMX OpraHisaIliiHUX CTPYKTYp. A cepen
OCHOBHUX IIEPeIIKof eqeKTHBHOI misJbHOCTI cuc-
TEeMU OPTaHiB BUKOHABUOI BJIAAM, 3a3HAUEHUX Y JO-
KYMEHTi, 0yJI0 Has3BaHO: HEBU3HAUEHICTh ¥ PO3MEIK-
YBaHHI CTaTycy MiHiCcTepCTB, Aep:KaBHUX KOMiTeTiB
i Tak 3BaHUX «iHIMUX IEHTPATHLHUX OPTraHiB BUKO-
HAaBYOI BJIAAM» ; HEUITKICTb Y CIIiBIi ATTOPATKOBAHOCTL
IEeHTPaTbHIX OPraHiB BUKOHABYOI BIaAM, Iy0II0BAH-
HA i cymepeunuBicTh iX (DYHKIi Ta MOBHOBAKEHb;
HEeBiAIMOBIIHICT (DAKTUUHOI POJIi OKPEMUX JIAHOK iX
(hopMasbHO 3a/I€KJIAPOBAHOMY CTATYCY SK IeHTPAJb-
HUX OpraHiB BUKOHABYOI Biagu; BigcyTHicTs y Kabi-
Hery MinicTpiB VKpainu mocraTHix 3aco0iB BILINBY
Ha TigIbHICTH IeBHOI YaCTUHU IEHTPAJbHUX OPraHiB
BUKOHABYOI BJIaAM; HAABHICTH MailiKe IIOBHOI 3Mic-
TOBOI BimOBigHOCTI cTaTyciB MiHicTpa i KepiBHUKA
iHITIOTO IEHTPATBHOTO OPTaHy BUKOHABUOI Biagu [3].

3 ornmany Ha ne KoHmenriero agmimicTpaTuBHOI
pedopmu B YKpaiHi OyJa 3aIpomoHOBaHA HOBA KJIa-
cupiramia migsizomunx Kabinery MimicTpiB Vkpai-
HM OPTaHiB BUKOHABYOI BJIagu, BU3HAUMBINM TaKi
TPy OpraHiB, TPaBOBE CTAHOBUIIE IKUX HE OJHAKO-
Be 3a cyTTeBUMU o3HakKamu. o HUX, BiATIOBiTHO 10
Komnenii, Hame:xanu Taki eHTpaJIbHiI OpraHu BU-
KOHABYOI BJIaM: MiHiCTEPCTBA; NeP:KABHI KOMiTeTH;
IIeHTPaJbHI OpraHy BUKOHABYOI BJIAAM 3i CIIemiajs-
HUM CTaTycoM. BapTo sayBa:KuTH, IO m00yJ0BaHA
Taka cucTeMa 0yJa He 3a (DYHKITIOHAJIBLHUM IPUHITH-
IOM, IIT0 € OTHUM 3i 3100yTKiB agMiHicTpaTHBHOI pe-
(opmu, mpo 10 HTHMEThCI HUMKUE, a 32 Taly3eBUM
mpunnunoM. CaMe Taka cmucTeMa IeHTPAJIBHUX OP-
raHiB BUKOHABYOI BJIAAM JifJia OCTAaHHI POKH, BiAmO-
BiziHo o Ykasy Ilpesusenra Ykpainu «IIpo ueprosi
3aX0/I IIIOJI0 JAJIBIIOTO 3MiCHeHHA afMiHiCTpaTHB-
Hol pedpopmu B Yrpaini» Big 29 tpasua 2001 p. [4].
IIpore icHyBaHHS Takoi cucTeMu He TiIbKU He BUPi-
IITAJIO TIOCTABJIEHUX 3aBJaHb, a IPUBBEJIO 10 KPU3U
B CHCTeMi oprauisarii opraniB BUKOHABYOI BIaIM.

Bignmosizro mo 3akomy Yrpainm «IIpo Kabimer
MinicTpiB Yrpainm» MiHiCTEpCTBO € IeHTPaJIbHUM
OpraHoM BHMKOHABYOI BIaju, AKUi 3a0e3meuye ¢Gop-
MYBaHHS Ta peaidye Aep:KaBHY IOJITHKY B OJHIil
ynd JMeKiTbKoX BusHaueHuWX IlpesupeHToM YKpainu
cdepax, MpoBefeHHA AKoi mokaazeHo Ha Kabimer
Minictpis VYxpainu KomcTurymielo Ta 3akoHaAMH
Yxpainu [5]. IlikaBum € (paxT, 0 A0 TPUAHATTI
3aKoHYy MiHiCTepCTBO BU3HAUAJIOCA TOJOBHUM (IIPO-
BiIHUM) OPTaHOM y CHCTeMi IIeHTPaJbHUX OPraHiB
BUKOHABUOI BJIAAu B 3a0e3leUeHHi BIPOBAIKEHHS
Iep:KaBHOI MOJIITUKM y BU3HAUeHil cdepi pidnpHO-
cri, mo BigmoBimamo Kommenmii agmimicTparuBHOI
pedopMK, OCHOBHHUM ifieM IIofo mepedymoBu Beiel
CHCTEeMHU OPTaHiB BUKOHABYOI BJIAAM Ta, IO € TOJIOB-
HUM, CYyTi MiHiCTEpCTB K TaKMX, II[0 PO3POOJIIIOTH
Ta BIPOBAJKYIOTh Jep:KaBHY IOJITHKY y BHU3HAUe-
Hux cepax. Sk 6aunmo, cioBa Ipo Te, 10 MiHic-
TEPCTBO € «TOJIOBHUM» ab0 «IIPOBiTHUM», OyJIM TIPH-
Opaui 3akonogaBueM. 3a Konmnenmieio MimicTepersa,
Ile IeHTPAJIbHI Oprany BUKOHABYOI BIAAM, IIOKJINKA-
Hi (hopMyBaTH Ta peasnisyBaTH Aep:KaBHY IOJITHKY
y BiAIOBiZHMX ceKTopax IyO0JIiUHOTO yIpaBIiHHS.
Ix ouosrroroTh MiHiCTpH, AKi 3a IOCAOI0 € YJeHAMU
Kabinery MinicTpis VKpainu i BifmoBigHO 10 LIHO-
r0 MAalTh CTATYC MOJITHUYHUX AiA4iB (IOTiTHKIB).
MinicrepcTBa 3aiiMaloTh IPOBiHE MicIle cepen IeH-
TPaJIbHUX OPraHiB BUKOHABYOI BJIAAM Ta iHITNX MiABi-
nomunx Kabinery MinicTpis oprauis i pinamcyorbes
i3 mep:xaBHOTO OMOMKeTy. Mik MiHicTepeTBamMu pos-
MOIJISETHCA BECh CIIEKTD YPAJ0BOI IOJMITUKY, 34 BU-
HATKOM THUX HANPAMIB, peatisaimia AKMX BigHeceHa
JI0 TIOBHOBaKeHb IEHTPAJTbHUX OpPraHiB BUKOHABUOI
BJIAJU i3 creniajapHUM cTatycoM [6, c. 70].

MimicrepcTBo, BigmoBigHO 10 1. 6 3araJabrHOTO II0-
JIOKEHHSA IIPO MiHIiCTEpCTBO, — IEHTPAJIHHUN OpraH
JIep:KaBHOI BUKOHABYOI BJIAAM, AKUN y MeXKax CBO-
iX ITOBHOBa’KeHb HA OCHOBi Ta Ha BUKOHAHHSA aKTiB
3aKOHOJaBCTBA BHUIA€ HaKasW, OPraHi3oBye Ta KOH-
TpoJtoe iX BuKOHaHHS. HopMaTuMBHO-IPaBOBI aKTH
MiHicTepcTBAa MigMATalOTH Jep:KaBHiM peectpairii
y Minicrepcrsi roctuilii YKpaiHu B MOpAAKY, BCTa-
HoBsieHOMY [T0/T02KEHHAM PO IepKaBHY PeECTPAIIiio
HOPMATHUBHO-IIPABOBUX aKTiB MiHiCTEPCTB Ta iHIIMX
opraHiB BUKOHABYOI Biaju, 3aTBepmkeHum I[locra-
moBoio Kabimery Minicrpie Ykpainu [7], Ta Haka-
3om Minicrepersa rocturlii Ykpainu Big 12 KBiTHA
2005 p. «IIpo BEOCKOHANIEHHSA MOPAAKY Aep:KaBHOI
peectpallii HOpMATHBHO-IPaBOBUX akKTiB y Minic-
TEePCTBi focTHI] YKpaiHM Ta CKACyBaHHA PillleHHS
PO Jep:KaBHY PEECTpaIliioc HOPMATHBHO-IIPABOBUX
akTiB» [8]. ¥V Bumazkax, mependaueHUX 3aKOHO/AB-
CTBOM, DillleHHS MiHicTepcTBa € 000B’ I3KOBUMMU [JIs
BUKOHAHHS I[eHTPAJIHbHUMH Ta MiCIIEBUMH OPTaHAMU
JIep:KaBHOI BUKOHABYOI BJIAJM, OPTraHAMU MiCII€BOT'O
CaMOBPAAYBaHHS, IIPEJICTABHUIBKUMU OpTraHaMU,
MiANmpueMCcTBaMM, YCTaHOBAMU i OpraHisariamu He-
3aJIeKHO BiJ (DOPM BJIIACHOCTI Ta rpoMagaHAMU.
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Buyrpimua mobyzoBa MiHicTepCTB BpETyJIbOBa-
Ha IlocranoBoio Kabimery MinicTpiB YKpainu «IIpo
VIOPAAKYBAHHA CTPYKTYPH amapary IeHTPAJbHUX
OpraHiB BUKOHABYOI BJIAJU, iX TEPUTOPiaIbHUX IIij-
PO3IiIiB Ta MiCIIeBUX Jep:KaBHUX agMiHicTpamiii» [9],
sIKA BCTAHOBJIIOE, IO B CKJIAJI anapaTy MiHiCTepCTB Ta
IHIIKX ITeHTPAJbLHUX OPraHiB BUKOHABYOI BJIa U YTBO-
PIOIOTBCSA TaKi CTPYKTYPHI MiAPO3aiim: nemapTaMeHT;
yIpaBaiHHA (camocTifiHuil Bigmin); camoctiitHuit
CEeKTOp; BiAmim y cKJami AemapTameHTy (YIpaBJiH-
HA). Y pasi moTpebu y CKJIaZi AemapTaMeHTy, VIIPaB-
JIIHHS Ta CaMOCTiMHOTO BigIily MOXKe YTBOPIOBATHCS
CEKTOP 3 UKMCEIbHICTIO He MEHII K JBa IpaIliBHUKHU.
Taki ceKTopHM y CKJIaJi JerapTaMeHTy Ta YIIPaBIiHHA
YTBOPIOIOTHLCSA ITOHA HOPMATUBHY KilbKiCTh BiAiiB,
a B CKJIQJi CaMOCTiHOTO Biffiy — IIOHAJ MiHiMaJb-
HY YMCEeJbHICTh IPAIiBHUKIB CAMOCTiHOIO Bimmimy.
BiggineHHS 040JIi0€ HAUAJBHUK.

enTpanbHi OpraHu BHKOHABUOI BJIAAU MOMKYTh
3rificHoBaTH OnHe ab0 KiMbKa BU3HAUEHUX B Iepe-
JiKY 3aBJaHb. ¥ pasi AKI0 OLIBIMiCTh (PYHKIIN IIeH-
TPAJbHOTO OPraHy BUKOHABUOI BJAAM CKJIAJAIOTh
(yHEKII] 3 HagaHHA aAMiHICTPATUBHUX IHOCHYT (i-
BUYHUM i IOPUIAUYHUM 0co0aM, IIeHTPATbHUN OpraH
BUKOHABYOI BJIaAN YTBOPIOEThCA AK CIysKbOa. ¥ pasi
SIKIIO OiMBIIiCTh QYHKIIIH IeHTPATBHOTO OPraHy BU-
KOHABUYOI BJIaJU CKJIAJAIOTh (DPYHKILII 3 ylnpaBaiHHA
00’eKTaMu Jep:KaBHOI BIACHOCTI, IO HAJIEXKATh IO
cepu #Oro ympaBiIiHHSA, IEHTPAJbHUN OpraH BU-
KOHABUOI BJIaJy YTBOPIOETHCA AK areHTCTBO. ¥ pasi
SIKIIO0 OiJMBIIiCTh QYHKIIIH IeHTPATBHOTO OPraHy BU-
KOHAaBUYOI BJIAAU CKJIAZAIOTh KOHTPOJbHO-HATJISIOBL
(pyHKIil 3a mOTpUMaHHAM JepP:KaBHUMH OpraHaMu,
opraHaMu MiCIIeBOT'O CAMOBPAAYBAaHHSA, IX TOCA0OBHU-
MM ocobaMu, IPUINUYHUMA Ta GisUUHNMHU 0cobaMu
aKTiB 3aKOHOZABCTBA, [EHTPAJIbHUI OPraH BUKOHAB-
4oi BJIafI YTBOPIOEThCA AK iHcmeKIia. IIpoTe BUKoO-
HAHHS JINIIIe TPhoX QYHKINN 3 meperiky 3abesmeuy-
€ThCA IIJIAXOM CTBOPEHHS OKPEMHUX BHJIIB OPTaHiB,
BifiTak poOMMO BUCHOBKH IIPO Te, III0 ABi OCTaHHIX €
XapaKTepPHUMU [JI BCiX IEHTPaJbHUX OPraHiB BU-
KOHABYOI BJIaJu ONHAKOBOIO Mipoo. BakimBo 3a3Ha-
YUTH, [0 CKACYBAHHS JEP:KABHUX KOMITETiB i yTBO-
PEeHHS 3aMiCTh HUX TPhOX HOBUX BHUAIB I[€HTPAIbHIX
OpraHiB BMKOHABYOI Biaafu OyJo IepemdaueHo IIe
Komnenmieto agminicTpaTusaoi pedopmu 1998 p.,
aJie uepes pisHi 00’ €K TUBHI Ta Cy0’€KTUBHI YUNHHUKY
e OyJio peanisosamo jgume y 2010 p.

Or:xe, OCHOBHUMY HAIIPAMaMHU TisIIBHOCTI CIy:KO
€ HaJaHHA aIMiHICTPATUBHUX MOCHYT (DiBMUHUM Ta
fopuguuauM ocobam. Hamamua agmimicTpaTuBHHX
MOCJYT MOKHA BU3HAUUTU OCHOBHUM CTPATETIUHUM
3aBIAHHAM IJIA YKpaiHM, OCKiJIBKM OCHOBHOIO JIOK-
TPUHAJIBHOWO ilieco, gKa mpoHusye ycio KomcTury-
miro YKpainu, € Te, 110 mpasa i cBOOOAM JTIOAUHH Ta
ix rapaHTii Bu3HAUAIOTh 3MiCT i CIpIMOBAHICTD [i-
SIIBHOCTI myOJTiuHOl BIagn: Jep K aBHol BIafK Ta Mic-
IIeBOTO caMOBpsAAyBaHHS. Biajga BigmoBimae mepen

JIIONWHOI0 3a CBOI0 [OifAJbHiCTE. Biajga moBuHHA
CIYKUTHA TOJIOBHIN MeTi: B3abesmeueHHI0O TpaB i
cBoOON JIOAVHM i TPOMafAHWHA, YTBOPEHHIO BCiX
HeoOXimHUX yMOB IJId iX peasisarii ta saxucty. €B-
poreiicbKi TpamuIlii agMiHiCTPaTHBHOI'O IIPABOPO3Y-
MiHHS Tepe0ayaOTh IPOTOJOIIEHHS i MpPaKTHUYHE
BTiJIEHHS BePXOBEHCTBA i 3aXWCTy NpPaB TPOMAJIH
y cdepi hyurmionyBanua ny6aiunoi Baagu. Bamxan-
BO Te, 1110 Je(iHiIiA «ITOCTyTu» JOCUTh TOUHO aKIeH-
Tye yBary Ha BUKOHAHHI 000B’s3KiB Jep:KaBy mepe
IPUBATHUMU 0CO0AMU.

HignpHicTs i3 HaAZaHHA IOCHYr, HacaM-
mepei agMiHiCTpATMBHMUX, MOXHA YMOBHO HA3BATHU
«y0iuHO-cepBicHOIO» . Ile mignpHicTh BiAmOBiZHIX
JTep:KaBHUX i HeJep:KaBHUX OpPraHiB y 3abesmeueHHi
YMOB 1)1 e(DeKTHBHOI peasisallii Ta 3aXuCTy TpoMa-
ISAHAMM CBOiX IIpaB, cBO0OOJ i 3aKOHHUX iHTepeciB
[10]. Bigrak AKINO BUXOAUTH 3 IUX MO3UIIili, YTBO-
PEHHSA TAKOTO BUAY IIEHTPAJLHUX OPraHiB BUKOHAB-
ol BJIaAU AK CIY:KOM BUAAETHCA LIJAKOM JIOTiUHUIM
i 00r'pyHTOBAHUM.

Ille Konmemmia aaminicTpaTuBHOI pedopMu
1998 p. cepenm mepiIoYeproBUX 3aBIAHb BU3HAUNIA
«3aIIPOBA/I?KeHHA HOBOI imeoJorii (hyHKITIOHYBaHHSA
BUKOHABYOI BJIaAM i MICIIEBOIO CAaMOBPSAYBAHHSA SK
TisIBHOCTI 100 3a0es3meueHHs peasisallii mpas i ¢Bo-
0ox rpoMadH, HATaHHSA IePiKAaBHUX Ta TPOMAJCHKUX
mocayr. «BukoHaBua Biaja, peasisynoun IpU3HAUEH-
HS JeMOKDPATHYHOI, COIiaJbhbHOI IPABOBOI Aep:KaBH,
CTBOPIOE YMOBH [IJIs peajisaiii mpas i cBobox rpoma-
IISTH, 8 TAaKOK HAJAHHS iM IIMPOKOT0 KOoJIa TeP:KaBHUX,
B TOMY YMCJi YIPaBIiHCBKUX, IMOCTyr». Ileii mporec
Ma€ I'PYHTYBATUCS HA TOMY, 1110 HAJAHHS TOCIYT 3 00Ky
BUKOHABYOI BJIa IV IIOBHHO OyTH CIIPIMOBAHO Ha 3a10-
BoJIeHHSA 1moTpeb ocobu i cycminmbera. Tomy HeoOXigHO
BU3HAUUTH MIEPETiK BiMTOBITHUX IOCYT, AKi MOTPiOH1
TrpoMafsTHaM, & TAKOK KPUTEPil OIIHKY AKOCTi Ta epek-
TUBHOCTI iX HajaHHA» . Ha 11ei1 uac mpuitHATO 3aKOH Ta
YUMAaJIO ITiI3aKOHHUX aKTiB, CIIPAMOBAHUX HA BPETY-
JIIOBAaHHA 3a3HaUeHNX MuUTaHb. [lepir 3a Bce BapToO Bif-
mitTutu Ilnam 3axofiB Iomo0 pedopMyBaHHS CHUCTEMU
HaJaHHA aIMiHICTPATUBHUX IIOCHYT, 3TiAHO 3 AKUM
IEeHTPaJIbHI OpraHy BUKOHABUOI BIagu 3000B’s3aHi
meperIaHyTH 3amnpornonoBanuii Kabimerom MinicTpom
YKpaiHu mepesik mOCJIyr, 3aTBEPAUTH CTAHIAPTU HAa-
TaHHA aJMiHICTPaTHBHUX IIOCTYT, BUPIIIUTH HaraJlb-
Hi muramHA (QyHKIiOHyBaHHA Peectpy ammimicTpa-
TUBHUX IOCJIYT ToIo. BapTo BiAMiTUTH TaKoMX Taki
akTu, K [Tocranosu KabineTy MinicTpis Yipainu «IIpo
3aTBEPIKEHHA IEPeNiKy ILUIATHHX aIMiHiCTpaTHB-
HUX OCJIYT, AKi HamaioThcA Jlep:KaBHOIO MPOOipHOIO
cIy:k0010, Ta PO3Mip IIATH 3a ii HamaHHA», «lledki
nuTaHHA HagaHHa HamionaabHOI KOMici€ro 3 MiHHIX
mamepiB Ta (DOHZIOBOr0 PUHKY ILIATHUX agMiHiCTpaTHB-
HUX TOCAYT», «IIpo 3aTBepAKeHHA MEPETiKY IIIaTHIX
aIMiHICTPATUBHUX IOCJIYT, IO HajgaloThesa Minic-
TEPCTBOM €HEPreTUKM Ta BYTLIBHOI ITPOMMCJIOBOCTI»
Ta YUMAJIO iHIITHX.
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Xoua (PYHKIIOHAJBHUHM POBIOIIN IEHTPATHLHUX
OpraHiB BHKOHaBUYOI Bjagu OyB IepembaueHuit Ime
Konmenmieto agminicTpaTusHOi pedopmu, a ioro pe-
ayisaris Ha mpakTHUIl € 0e3CyMHiBHUM 3T00yTKOM
YKpaiHu B X0fi IpoBelieHHA aAMiHiCTPATHBHOI pe-
(hopmu, iHKOMM 3afieKIapoBaHU 3aAKOHOM YKpaiHu
«IIpo meHTpasbHiI opranu BuKOHaBUOI Biamu» [11]
IPUHITAT, 34 SIKUM Ha3Ba IEHTPAJBLHOTO OPraHy BU-
KOHAaBUOI BJIaJ¥ 3YMOBJIIOE 0r0o GYHKIT i HaBmAaKK
cebe He BumpaBAoBye. Tak, HampuUKJIaX, BUHUKAE
CJIyIIHEe MUTAHHA, AKi came IOCIYru Hajgae, HAIIPHU-
KJIam, [ep:xaBHa TeHiTeHIiapHa cay:kb6a YKpainm
abo [ep:xaBHa cay:xba YKpainu 3 JiKapcbKUX 3aco-
0iB Ta KOHTpOJIO 3a HapkoTuKamu? I xoua € 3po3y-
MiJuM, III0 3HAYHOIO MipO0 JaHi HA3BU JeP:KaBHUX
OpraHiB 3yMOBJI€HI iCTOpUYHUMYU acIeKTaMu, IPOTe
Hapasi, Kooy YKpaiHa IPOXOJUTH eTam «IOBTOPHO-
ro pedopMyBaHHS» IIEHTPAJBHOTO pPiBHA OpraHiB
BUKOHABYOI BJAIM, BAMKJINBO, IO0 CHCTEMAa OpraHiB
BUKOHABYOI Bjaau 0yJa mo0ynoBaHa 3 JOTPUMAHHAM
YiTKOCTi Ta HECYIEPEUTIUBOCTI.

KouTposb 3a my0OaiuHOI0 agMiHicTpali€io € ce-
OU(IYHEUM BUAOM OisJBHOCTI, AKMI 3iHCHIOIOTH
Jep:KaBHi OpraHu Ta iHIIM YIOBHOBa)KeHI 3aKOHOM
Cy0’€KTH 3 METOIO IIepeBipKM TOTPUMAHHA i BUKO-
HaAHHA aIMiHiCTpaIli€l0 IIOCTaBJIeHWX 3aBIaHb Ta
IPaBOMipPHOCTI MPUUHATHX Hetwo pimieHs [12, c. 49].
KouTposs — QyHKITIA yOpaBIiHHA, IJII AKOI Xapak-
TepHA CHCTeMa CIIOCTePe:KeHHS i mepeBipKu Bimmo-
BimHOCTI mpolecy (YHKIIOHYBaHHA 00’€KTa MIPH-
WHATUM YIOPaBIiHCBKUM pillleHHAM, BigHalfeHHSA
pe3yJabTaTiB BILIUBY Cy0 €KTa HA 00’ €KT, JOIYIIEHNX
BirxmieHb, KoperyBauud [13, c. 72]. Korrpous mepe-
BipKOIO JOTpUMAaHHSA i BUKOHAHHSA HOPMATUBHO BCTA-
HOBJIEHUX 3aBJaHb, IIaHiB i pimens. KorTpoabHa
IisNbHICTb MIpUTAMaHHa BCiM cy0’eKTaM yIpaBIiHHA
[14, c. 101]. OcHOBHUM HEIOJIIKOM CHCTEMU OPTaHiB
BUKOHABYOI BJAAM € Te, IO NPUHIUI iMIIepATUB-
HOCTi, HA AKOMY IOBUHHA OyTH 30y0BaHA BCS CHCTE-
Ma BUKOHABUOI BePTHUKAJIi, HE MA€ IMOCJIiJOBHOTO KOH-
CTUTYI[ITHOTO BUPAKEHHSI.

[TikaBUM BUJAETHCA MUTAHHSA IIPO CITIiBBiTHOIIIEH-
HS IIOHATH «KOHTPOJIb» Ta «HATJIAL» Y CBiTJIi iHCIIEK-
IiAHOI MifAJTBHOCTI OMHOMMEHHWX IIeHTPAaJbHUX Op-
ra"iB BUKOHaBuOl Baanu. Tak, BUeHi CXOIATHCS HA
Tifl ZYyMIIi, IO ITi JBa IOHATTS MOKHA BU3HAUATH AK
CUHOHIMiuHi, aje B }KOZHOMY pas3i He OTOTOKHIOBATH
ix. IIpore 3aKoHOIABEIb, OUEBUAHO, TPUTPUMYETD-
cd iHIIOI IyMKH, OCKinbKu AK B 3akoni «IIpo 1meH-
TPaJbHi OPraHN BUKOHABUOI BIagu», Ie 3a3HAUEHO,
1[0 «OCHOBHUM B3aBIAHHSAM II€HTPAJbHUX OpPTaHiB
BUKOHABYOI BJAW € 3IiMICHEHHS Iep:KaBHOI'O Har-
nay (KOHTPOJI)» Ta «..OLbImicTh (PYHKIH ITeH-
TPaJbHUX OPraHiB BMKOHABUYOI BJAAU CKJIAJAIOTh
KOHTPOJBHO-HATJIANOBI (QYHKIII....», TaK i B iHIIHUX
3aKOHaX, HAIIPUKJIaJ, «IIpo ocHOBHI 3acagu mep:Kas-
HOT0 HATJIAAY (KOHTPOJI0) y cdepi rocmogapehbKoi mIi-
SITBHOCTi» , TOOTO (DAKTUYHO OTOTOKHIOE ITi TOHATTS.

HocnifHUKY IIHOT0 IUTAHHA 3a3HAUYAIOTH, 110 TI0-
Ii6Hi po3yMiHHA HATVIALY i KOHTDPOJIO € HACHiTKOM
PaISHCHKOTO MUHYJIOTO, TPUTAMAHHIM JIUIITE KOJIHIII-
HIM «COIIaJTiCTUUHUM» Jep:KaBaM, Ta HOro HEMO:K-
JINBO HAJAJi BUKOPUCTOBYBATH IIifl Uac moOym0BY Je-
MOKpaTUYHOTO cycmigbeTa [15, ¢. 110-111]. Binb-
IIiCTh JOCHiITHUKIB IPUTPUMYETHCA Ti€l JYMKH, IIIO
HaiOiabIIT 00T'PYHTOBAHOIO € TIO3UITis, 32 SKOI0 HATJIA
CJIiT POSTIIAAATH AK PiSHOBUI KOHTPOJIIO, 3AiICHEHHS
SIKOT'0 Ma€ CBOi XapaKTepHi PUCH, ITI0 TO3BOJIIIOTE BU-
IinuTy #oro SK BUA KOHTPOJIO [16, ¢. 259].

Came 3a TaKWX YMOB BUXiTHUM CTae IOHATTS
KOHTpOoJi0. IIpoTe BapTo po3ymiTu, 1110 KOHTPOJIb He
TMOBMHEH 3[ilicHIOBATHCA 3apaiu KOHTpoJo. [lep-
JKaBHUN KOHTPOJb € BAKJINBOI (DYHKIIIEI IeprKaB-
HOTO YIPAaBJIiHHSA, OPTaHiUHO OB’ A3aH0I0 3 IHITIMU
VIOpaBIiHCBKUME (PYHKI[iAMHU. Y IIPOIECi Iep:KaB-
HOT'0 KOHTPOJIIO 3iliCHIOEThCS MepeBipKa 3araabHoOI
CIPSAMOBAHOCTI YIPABIIHCHKOI TifJIBHOCTI, Bimmo-
IIJIEHOMY HOPMATHUBHO-IPABOBUMU aKTaMU HAIPAMY
i BigmoBimHOCTI oMY iHINMMX (DYHKIIIM yIpaBIiHHA.
Kourposnb y cdepi ympapiiHHS Mae SK CaMOCTiii-
He 3HAUEHHS, TaK i € eJIeMeHTOM, YACTUHOI iHIINX
(YHKI# ympaBiiHHA, 3ac000M IepeBipKu 3abeste-
YeHHA BUKOHAHHA (DYHKIIM yIpaBJIiHHA, 3AiHACHIO-
BaHUM Ha 3aKJIOUHMX eTamax mporecy [17, c¢. 291].
Ilep:kaBHUI KOHTPOJb, AKUHN BHiHICHIOETHCA IIEH-
TPAJbHUMU OpPraHAMY BUKOHABYOI BJIAgU, Ma€ CBOI
0c00JMBOCTi TOPIBHAHO 3 KOHTPOJIEM I€HTPATIHHOTO
oprany BUKOHaBYOi Biaaau. Takuit KOHTPOJIb Bifirpae
BaJKJIMUBY POJIb Y 3MiIlHEHHI 3aKOHHOCTi, BUKOHAaB-
CbKOI AMCIUILIIHY, TiABUINEHH] PiBHI OPraHi3oBaHO-
CTi I MOPAAKY B chepi Aep:KaBHOI0 YIIPaBJIiHHA.

BucnoBku. TakuM 4mHOM, OZHUM i3 OCHOBHUX
YUHHUKIB Hee(eKTUBHOCTI pepopMyBaHHS OpraHiB
BUKOHABYOI BJIAAN € HEJOCKOHAJIICTh 1 HABITH BiICyT-
HicTb OKpemMux mpaBoBux Aedimimizi. Hacammepen
IIe CTOCYETHCA BiICYTHOCTI BUBHAUEHHS CaMOI BUKO-
HaBuoi Baagu. IIpomoHyeMO BUSHAUUTY BUKOHABUY
BJAgy fAK CAMOCTiiHY (hopMy [Aep:KaBHOI BJaau,
3MiCT AKOI CTAHOBUTH OpraHisamisa (PYHKIIIOHYBaH-
HA JepKaBHOTO VIPaBJIiHHA 3 MeTol 3abesmeueH-
HS IpaBi ¢BOOOM JIOAWHYU i rpoMafAHKHA, Ta iHIIi
000B’s13KM, TOKJIaeHi Ha Hel BixnmoigHo 10 KoncTu-
TyImii Ta iHMKUX 3aK0HIB YKpaiHu, 110 3MiACHIOETHCS
yepes3 CHCTeMY CIeliaJlbHO CTBOPEHUX OPraHiB, IO-
OyJZoBaHMX BiANMOBiHO 0 IPUHIIAIIIB IigIOPALKO-
BAHOCTI Ta B3aeMOJii.

AKTyanpHUM CHOTOJHI € BHECEHHS 3MiH [0 3aKO-
Hy Ykpainu «IIpo meHTpanbHi opraHu BHKOHABUOL
BJIAJU», B AKOMY HE00XiZHO yTBEPAUTH CTATYC MiHic-
TEPCTB SIK FOJIOBHUX (IIPOBiJHMX) IeHTPAJbHUX Opra-
HiB BUKOHABUOI BJIaau, IKi MAalOTh BUKJIOUHE IIPABO
cepes OpraHiB BUKOHABYOI BJIAAM IIEHTPAJBHOTO PiB-
HS Ha ()OPMYBAHHSA JePKABHOI MOJITUKYN B OKPEMUX
cdepax. KpimToro, y tamomy 3aKoHi JOIiIbHO BU3HA-
YUTH CHUCTEMY IeHTPaJbHUX OPTaHiB BUKOHABYOI
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BJIaW, TaK CaMO fAK 3aKpinmuTu BUXigHiI 3acamm il
mo0yZ0BHU Ta CYTHICTh YIPABIIHCHKUX 3B’ A3KiB MixK
HuMu. Taxkox HeOOXiJHNM € 3aKPillIeHHI BU3HAUCH-
HS KOJKHOTO 3 BUJiB IIeHTPAJIbHUX OPraHiB BUKOHAB-
4oi BJ1aau, 110 epepdaveHi B 3aKoHi (cayx0u, areHT-
CTBa, iHcmekIii, Komicii). Hapasi Take BusHaueHHA
MiCTHTBCS JIMIIIE 00 MiHiCTepCTB.
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Anoranis

Bapanenrxo /. B. [lo xapaKkTepuCTHKHN axMiHicTpa-
THBHO-TIPABOBOTO CTATyCy I[EHTPAJIHHUX OPraHiB BHKO-
HaBuoi Baagu. — CraTTs.

Y craTTi mociimiKeHO MPaBOBUM CTATYC Ta KOMIIETEH-
ITi10 IEeHTPAJbHUX OPraHiB BUKOHABYOI BIAIM, 3’sICOBAHO
MIPABOBY IPHUPOAY Ta (YHKIII KOMKHOTO 3 BHJIIB I[UX Op-
raHiB Ha OCHOBI aHa/Ni3y MPAKTUKM 1X (PYHKIIOHYBaHHA.
BcTanosieno, 1Mo 0OCHOBHUMHU 3aBAAHHAMU IeHTPATBHUAX
OpraHiB BUKOHABYOI BJIAAM €: HAJAHHA aMiHICTPATUBHUX
TOCJIyT; 3AiMICHeHHS Iep:KaBHOTO HATJIAAY (KOHTPOJI);
yOpaBIiHHA 00’€KTaMU JepKaBHOI BJIACHOCTI; BHECEHHS
TIPOMO3UIIiY om0 3abesmeueHHA (DOPMYBAHHA IEPIKAB-
HOI HOJIITUKY HA PO3IJIAM MiHICTPiB, AKi CIIPAMOBYIOTH Ta
KOOPAWHYIOTH iX AiAIbHICTD; 3[iiCHeHHS iHITUX 3aB/aHb,
BUBHAUEHNX 3aKOHOZABCTBOM YKpainu. HaroJomeso,
170 Bij opramisamii Ta AiAJTBHOCTI IEHTPATHHUX OPraHiB
BUKOHABYOI BJIAJM 3aJ€KUTh PiBeHb 3a0e3MeUeHHS MpaB
Ta cBOOOJ JoAWHY i rpomaganuHa. OKpiM 1BOr0, KOCITi-
IJKEeHO O3HAKU IIOHATTS «BMKOHABUA BJaga», 3pOo0JIEHO
BHUCHOBOK IIPDO 3MiCTOBi BifMiHHOCTi, fAKi DPOBKPUBAIOTH
TIPUPOLY KOXKHOTO 3 HUX, IPU IILOMY JOBEIEHO, IO Y-
OsiuHe ympaBiIiHHA (AKTHUUYHO € 3aco00M J[JOCATHEHHS
MeTu QYHKI[IOHYBaHHA BUKOHABYOI BJIAJIH.

OcobnuBy yBary NpHALIEHO aHAII3y TAKOro BULY
NEeHTPaNTbHUX OpraHiB BUKOHABUOI BIAAM, AK CIy:KOa,
mepeayciM depe3 MPU3My IHOro HpuU3HAYEHHA — HaJaH-
HI AKicHUX agMiHicTpatuBHEX mocayr. OOIPyHTOBAHO
BHUCHOBOK ITIOZIO HEIOITLILHOCTI iCHYBaHHA B Me/KaX BUKOHAB-
4ol BJIAAX TAaKOTO BUJY OPraHiB, AK IEHTPAJbHI OpraHu
3l CHemialbHUM CTATycOM 3 OIVIALY HA 0COOMUBI (YHK-
mii, TOKJaZeHi HA HHUX B3aKOHOJABCTBOM. Y 3B fA3KY
3 IIM B3aIpOIIOHOBAHO OOMEXKWTH IIeHTPAJbHUI piBeHb
OpraHiB BMKOHABUOI BJIAAM UYOTHPMA BuUiaMm (MiHicTep-
CTBa, Cay:K0u, arenTcTBa Ta iHcmekii). ITigkpecmero axt
BiicyTHOCTI B 3aKOHOJABCTBI BHM3HAUEHHA MiHICTEPCTB
SK TOJIOBHUX IIEHTPAJBHUX OPraHiB BUKOHABUOI BJIAAU Ta
3aIIPOIIOHOBAHO JOIMOBHUTH CIEI[iAJbHWI 3aKOH BiIIIOBif-
HOIO HOPMOIO, OCK1IbKY MiHicTepCTBa HaLijeHi uire GyHK-
miero mono0 GopMyBaHHA AEP:KABHOI MOJITUKYA B OKPEMUX
cepax. [IpoananizoBaHo TaK0K IIPABOBUI CTATYC MiHicTpa
Ta KePiBHUKA 1HITIOT0 IIEHTPAJILHOT0 OPraHy BUKOHABYOI BJIa-
. 3BEPHYTO YBary Ha BAKJIUBICTh BpaXyBaHHS XapaKTepy
3B’A3KiB MiK eJleMeHTaMu CUCTEeMM OPTaHiB BUKOHABYOI BJIa-
i B YKpaiHi 3aJIe:KHO BiJ KOHKPETHUX ITiJiell Ta 3aBJaHb,
10 TIOKJIQJIAIOTHCA HA BJIAAy HA IIEBHOMY eTalli PO3BUTKY.
¥ 3B’ A3KY 3 IIIM 00T DYHTOBAHO BUCHOBOK, 1110 3 OTJIAY Ha CY-
YACHUHN «CepBiCHUI» CKJIANHUK (DYHKIIOHYBAaHHS OpraHiB
BMKOHABUOI BJIAAY, HA IepIle Miclle BUXOIUThb TAKWI BUJ
3B’d3KiB, 9K peopauHamiiiaumii. Hagami mpomosurii momno
BIOCKOHAJIEHHA aJMiHiCTPATMBHO-IIPABOBOTO 3a0€3IeUeHH
oprasisarrii eHTpaJIbHUX OPTraHiB BUKOHABYOI BIAIN.

Eawouosi  cnosa:  agmimicTpatuBHa — pedopma,
aaMiHiCTPaTUBHO-IPABOBUI CTaTyCc, BUKOHaBYa BJAaja,
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my0siuHe ympaBaiHHA, HyOsiuHa agMiHicTpallis, miHic-
TepCTBO, pedpopMa MyOIiUuHOL BIag¥, EHTPATBHU OpraH
BUKOHABYOI BIagK

Summary

Baranenko D. V. On the characteristics of the
administrative and legal status of central executive
bodies. — Article.

The article examines the legal status and competence
of central executive bodies, clarifies the legal nature and
functions of each of these types of bodies based on an anal-
ysis of the practice of their functioning. It is established
that the main tasks of the central executive bodies are:
provision of administrative services; implementation of
state supervision (control); management of state prop-
erty; making proposals to ensure the formation of state
policy for consideration by ministers who direct and coor-
dinate their activities; implementation of other tasks de-
fined by the legislation of Ukraine. It is emphasized that
the level of ensuring human and civil rights and freedoms
depends on the organization and activity of central exec-
utive bodies. In addition, the features of the concept of
"executive power” are studied. it is concluded that there
are semantic differences that reveal the nature of each of
them, and it is proved that public administration isin fact
a means to achieve the goal of the executive branch.

Particular attention is paid to the analysis of this type
of central executive bodies as a service, primarily through
the prism of its purpose - the provision of quality admin-

istrative services. The conclusion on the inexpediency of
the existence within the executive branch of such a type of
bodies as central bodies with a special status in view of the
special functions assigned to them by law is substantiated.
Therefore, it is proposed to limit the central level of execu-
tive bodies to four types (ministries, services, agencies and
inspections). The fact that there is no definition of minis-
tries as the main central executive bodies in the legislation
is emphasized, and it is proposed to supplement the special
law with a relevant norm, as only ministries are endowed
with the function of formulating state policy in certain
areas. The legal status of the minister and the head of an-
other central executive body is also analyzed. Attention is
drawn to the importance of taking into account the nature
of the links between the elements of the system of execu-
tive bodies in Ukraine, depending on the specific goals and
objectives assigned to the government at a certain stage of
development. In this regard, it is reasonable to conclude
that, given the modern "service” component of the func-
tioning of executive bodies, in the first place is such a type
of relationship as reorganization, and formulated the au-
thor's definition of reordination relations. Proposals for
improving the administrative and legal support of the or-
ganization of central executive bodies are provided.

Key words: administrative reform, administrative
and legal status, executive power, public administration,
public administration, ministry, public authority reform,
central executive body.
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ITPOITECY AJILHU PESKUM AJIMIHICTPATUBHOTO CY/TOUYHNHCTBA:
J0 IINTAHHA BUSHAYEHHSA CYTHOCTI I SMICTY

HukaiuHICTS €BOJMIONIIAHOTO PO3BUTKY IIPOIECY-
aJbHOI (hopMM BiANpaBieHHA MPaBOCYAIA, B TOMY
YKUCJIi y cIpaBaxX agMiHiCTpaTHBHOI MOPUCAUKILT,
XapaKTepusyeThCsA MOCUIEHHAM IPUHIUMIB Aude-
peHITiamii Ta yHiikamii y momygax iXHBOTO izeasib-
Horo Oamancy. Ilpy mboMy KpUTHUUHe TOMiHYBaHHSA
KOJKHOTO i3 IIMX MPUHIUIIB € CBOEPiTHOI TOUKOIO
Oidyprarrii aisa mpolecyaabHol (POpME, BUMATAE J0-
KOPiHHOTO IIepeocMUCIeHH i1 K Ha PiBHI migicHOI
CHCTEeMH, TaK i Ha PiBHI OKpPeMUX eJIeMEeHTiB.

Ilicmsa oHOBJIEHHS HOPMATHMBHOTO pEryJIIOBaH-
HA yCixX mpolecyaJbHUX Talyseil 3arposa CHUTYa-
mii, Koau crmemudika agMiHICTPATHBHOTO CYIOYMH-
CTBA KPUTUYHO PO3MHUBAETHCA, a HOT0 0COOJMBOCTL
CTAIOTh JIWINIe HOMiHAJIBHUMU (HOPMAJbHOCTIMU,
cTajia IiJTKOM peasibHOI. ¥ TaKOMY pasi icHyBaHHA
aIMiHICTPATHMBHOI'O CYIOUMHCTBA SK CAaMOCTiiHOI
IpoliecyaJibHOI rajysi BuMarae BUABJIEHHA 1 (pikca-
il cBOIX KJIIOUOBMX €JIeMEHTIB y HOBIHl COIliaJIbHO-
eKOHOMIUHIY mapaaurmi.

Crix sayBaskuTH, 110 OiJIBIIICT JOCHiAKEHD IPO-
IecyaIbHOI (DOpMU agMiHiCTPATHBHOTO CYJOUMHCTBA
3IiMCHIOBAJINCA B KOHTEKCTi JIiHiMiHOI Momesi, IIo
MIEBHUM UMHOM CIIPOIIYeE il 3MicT i He T03BOJISAE PO3-
KpuTtu ii yHiKaJIbHICTH MOBHOIO Mipoi. Y 3B’A3KY
3 MM HaraJbHO MOCTa€ IoTpeda y PO3KPHUTTI eJe-
MeHTiB IpolecyanabHOI (OpMU aaMiHiCTPATHBHOTO
CYIOUMHCTBA, II[0 AeMOHCTPYIOTH ii piBHeBicTH Ta
OaraToBuMipHicTh. OHUM i3 TAKUX €JTEMEHTIB € IPO-
IeCyaJbHUH PerKUM.

[IuTanHa mpoleCyaJbHOrO PEKUMY aaMiHicTpa-
THBHOTO CYyJOYNHCTBA Y BITUM3HAHUX A2Kepesax Maii-
JKe He BUCBiTIIIoeThesa. HansBruaiiHo MajIo HAyKOBUX
Jopo0OK i3 ITHOr0 TUTAHHA 1 HA PiBHI 3araJbHOTEODE-
TUYHOI Iopuctpyaentii. Tak, BUSHaAHHA IPOIECYAJb-
HOT'0 PeXKUMY eJIeMeHTOM IIPOIleCyaaTbHOI (DOPMU CJIIif
BusHaTu 3100yTKOM B.M. T'opmiennoBa. BomnHouac
piBeHBL TOCHiM:KEeHOCTI (DeHOMEHY IIpOIecyaJbHOTO
pexumy i moci BigmoBimae Jsimie KoHcTaTarii ioro
icHyBaHHS 63 OJAJNBIIOI AeTarisalii Ta BUABIeHHS
rajiyseBoi cemudixuy.

Ina apgmiHicTpaTUBHOTO CYAOUMHCTBA aKTY-
aJbHICTh aHAJi3y Kareropii «ImporecyasbHU#E pe-
JKMM» II0B’sA3aHa TakoK i3 1 mopmaTuBHOIO (ikca-
mieto B8 KAC VkpaiHu Ta «3poCTaHHSIM IOIYJISAP-
HOCTi»y IIpaBO3aCTOCYBaHHi y 3B’A3KY 3 Ii€i0 oOMe-
JKYBAJbHUX KapaHTUMHHUX 3ax0fiB. Takum umHOM,

3BEPHEHHS 10 MUTAHHA IIPABOBOi MPUPOIH, CYyTHOC-
Ti Ta 3MicTy KaTreropii «IporecyasbHUN DeRIM»
€ Ba/KJMBUM He JIHIIIE I (POPMYBAHHS OHOBJIEHOT'O
KOHIIENTY IIPOIeCyaJbHOI (DOPMHU aAMiHiCTPATHUBHO-
T'0 CyIOUWHCTBA, ajle i Mae OesmocepeqHe 3HAUEHHS
IJ1s YIOCKOHAJNEHHA CYyYacHOI MPaKTHUYHOI isJIbHO-
cri agminicTpaTuBHEX cyAiB. KimbKicTs myOaikaiii,
IPUCBAUYEHUX IIPOOJIEMi IIpolecyaIbHUX PEKUMIB,
€ HeJJOCTATHBOIO JJIS TOTO, 1100 MOKHA 0yJI0 POOKUTH
OIHO3HAYHI BUCHOBKY IIPO AOMIiHYIOUi TEeHIEHIIil BU-
3HAUEHHS IPABOBOI IPUPOAH ITiel KaTeropii. ¥ Heba-
raThOX 3araJbHOTEOPETHUHUX MOCTimI:KeHHAX chop-
MYJBOBAHO JeKiJbKa B3a€MOBHUKJIOUHNX IIiIXO0IiB
no 6aueHHS OTO B3a€MO3B’A3KY i3 IpollecyaIbHOI0
(dopmoto: Bix BusHaHHS ix camocriitnocti (B.II. Be-
nseB) [1] mo smicroBHOTO oToTORKHEHH (O.I'. JIyK a-
HoBa) [3]. IlomwmpeHumM € CHPUAHATTA MPOIE-
CYaJbHOTO PEKUMY i AK eJeMeHTY IIPOIlecyaJbHOI
dopmu (B.M. I'opurersos[8],0.C. Pomionos[4]To1o).
¥ ranyseBux JOCTiI:KeHHAX HAl01IbITy yBary IuTaH-
HAM PEXUMY NMpupijieHo gpaxisuamu y chepi Kpumi-
HAJBHOTO IIPOIleCy, BOJHOUAC BCi BOHU 30CepemKeni
Ha 3’ sAcyBaHHI 0cO0IMBOCTEH MPOIECYATBHOTO PeXKH-
My OKpPeMUX IIPOIeAYyP KPUMiHAJIHHOTO CYIOUUH-
crBa (I.I. IllemiTeko, O.B. Jlasykosa, H.B. Illyasra).
Oco0uBO CJif Big3HAUMTH KOMILIEKCHY MOHOIpA-
(iuny mpamio I1.0. @ypcosa [9], axuit mocraimrye
110 KaTeropiio y cdepi apbiTpaskHOro CyJOUNHCTBA, a
TaKoK qucepTaniiine gocaimxensa J.51. MenbHuKa,
3HAUYHA YAaCTHHA AKOT0 TOPKAETHCA IIPOOJEeMATHKH
BU3HAUEHHA 0COOJMBOCTE IIPOILECYaJbHOTO PeXKH-
My IuBiIbHOTO cymoumHcTBa [4]. Ha kajib, agMiHi-
CTPaTUBHE CYAOUMHCTBO i oci 3anuiiaeTses cdeporo,
y AKifl TUTaHHA IPOIeCYaJIbHOI'0 PEKUMY He Iixjga-
HO HAYKOBOMY OCMUCJIEHHIO, IIONIPH Te, I110 il 0cobiu-
BOCTi HE MOKYTh He MO3HAUUTHUCA HA 3MiCTOBHOMY
HaIlOBHEHHi JaHol Kareropii.

Meroro cTatTTi € 3’SICyBaHHA CYTHOCTI Ta 3MicCTy
IIPOIECYANBHOTO PEKUMY Ta BH3HAUEHHSA HOTO 0CO-
OauBocTell B agMiHicTpaTuBHOMY cymoumHCTBi. [o-
CATHEHHS 3a3HAUEHOI METH MOJKJIMBE 32 YMOBU BU-
3HAUEHHA XapaKTepy 3B dA3KYy MiXK IIPOIECyalbHOIO
(hopmoI0 i mmpolecyaJbHUM peKHMOM agMiHicTpa-
TUBHOTO CYJOYMHCTBA, BCTAHOBJEHHS CKJIAJHUKIB
IIPOIECYANBHOTO PEKUMY Ta iX PETeJbHOTO aHAIi3y
3 ypaxyBaHHAM CydYaCHUX 3MiH IIPABOBOTO PETYJIIO-
BaHHS aJMiHiCTPATHUBHOTO CYyJOUNHCTBA B YKpaiHi.

©1II. B. Bosxk, 2020
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Buknan ocHoBHOrO Matepiany. Ik Oysio 3asHaue-
HO BUIIIe, TPABOBA IPUPO/A IPOIECYATHLHOTO PEKUMY
3AINIIAETLCA 11 0Cci He BU3HAUYEHOI0. ¥ 3arajJbHeHHS
HAABHUX MiAXOMIB Ja€ 3MOTY C(OPMYJIIOBATH TPU
OCHOBHi 6aUeHHS CYTHOCTi IPOITECYATBHOTO PEIKUMY.
[To-mepime, TpuBaJMii yac TEePMiH «IIPOIECYaTbHUM
PeKuM» BUKOPUCTOBYBaBCA (PaxXiBIAMU AK CUHOHIM
TMOHATTSA «IIpollecyajabHa ()opMa», UK€ BU3HAUCHHS
TaKO0K 0YJIO HACTiIBKU PO3MUTHM, III0 CIPUIIMAJIOCS
Maii:Ke iIeHTUYHO i3 TMPOBAAKEHHAM YU CYNOUYUH-
CTBOM AK TakuM. Ilompu Te, 1110 IPSAMO Ha TaKui 30ir
TepMiHOJIOTi1 He BKadyBaJocs, ajle TPAKTYBaHHA yCixX
HaBeJeHUX IIPOIECYaTbHUX KATeropili 3BOAMIOCA 10
iX BUBHAUEHHS AK CYKYIHOCTi, aIrOPUTMY a00 IOCTIi-
JOBHOCTI mporecyanbHux mi#i. Ilpu mbomy y xapak-
TEPUCTHUII] ITPOIECYATHLHOTO PEKUMY POOUBCS aKIIEHT
Ha «arMocepHOCTi» 1boro ABuUINa [1, ¢. 67-68].

Ha mporusary nwomy, C.H. Hazapos posriazgae
MPOIECYANbHUH DPEKUM K TPOIleCyalbHe PeryJIio-
BaHHSA IOPUIUYHOI MiANBHOCTI i TAKMM YHUHOM IIPO-
IIOHYE PO3IJIANATU IPOIeCyadbHY (POpPMY AK IIpes-
MeT TaKoro peryjioBaHHA [5, ¢. 35—36]. Bogmouac
POBTJISA IPOIECYAIbLHOTO PEKUMY JIUIIE Y ILIOIIWHI
IIPABOBOTO PEryJIOBaHHS HEOOI'PYHTOBAHO 3BY:KYE
3a3HAUEHY KaTeropio.

HocmigkeHHd TIpeACTaBHUKIB Trajy3eBUX IIpOIle-
CyaJbHUX HAyK BUBEIN HAYKOBUI IOIIYK CYTHOCTL
Ta 3MICTy IIPOLECYAJLHOTO PEKUMY HA HeoOXigHicTh
3’ACyBaHHA KOHKPETHUX IIPOILECYaJIbHUX 3ac00iB, AKL
JO3BOJISIOTh Peasi3yBaTHCSA METi IIPABOBOTO PETYJIIO-
BaHHS CYJOYMHCTBA i pPo3KpuUTHCH cremudili mpoie-
cyaJabHOI (hopMM H0r0 PisHOBHUAIB. ¥ 3B SI3KY 3 MM J0-
peuno HaBectu BucioBtioBaHHA [[.0. @ypcoBa, axuit
3BepTaEc yBary Ha Te, IO MPOIECYAIbHUM PEIKIM BU-
3HAUAE PeaJbHi MOKJIMBOCTI apOiTpPa:KHOTO CYAY ..
IIOBHO i BCe0iUHO BCTAHOBUTHY IOPUAWYHI (JaKTH 110 Ia-
Hiif cIrpaBi, TpaBUJIbHO 3aCTOCYBATH HOPMU MaTepiaib-
HOT'O Ta IIPOIeCYaIbHOTO IPaBa, BXKUTH 3aXO/iB /0 3a-
OesmeueHHs BUKOHAHHS CyJOBOTO PillleHHsA, BU3HAUAE
CTYIiHb BifTIOBiZHOCTI MOKJIUBOCTEH apOiTPasKHOIO
Cyloy THM 3aBIaHHAM, fKi IOKJAJeHi Ha HLOIO 3aKO-
HOM [9, c. 146]. Takum urHOM, TPOTIECYATHHUN PEIKIIM
MOKHA PO3TJIAIATH AK eIeMeHT TPOIlecyaabHoi (hopMu,
SIKUI HAfaE iff prc 06’ €MHOT0 SIBUIIA, JO3BOJISE BiMiiTH
BiJf JTiHiHOT KOHCTPYKIIii, OCKIIbKY 03BOJISAE iHTETPY-
BaTHU y MPOIeCyaJIbHUH PyX CIIPaBU YKCJIEHHI IIPOTIECy-
aJIbHI IHCTUTYTH, AKi «BUOMBAIOTHCS» i3 CYyBOPOI OCJTi-
JOBHOCTI IIpoIecyaabHuX Aifi. IIporecyanbHui pesxum
y IIbOMY pasi BusHAUae cuenudiky cuTyarii, B MesKax
SKOI IIPOTiKaE CyIOBUI IPOIIec, 3a0e3Meuye ONTUMAb-
Hi YyMOBM IJIS [isIbHOCTI ycix #oro cy6’eKTiB, a Ta-
KOK BM3HAUAE YHIKaJbHI Aus Iiel cuTyarii cmocoou
3IifiCHEHHS Ta TapaHTii 3a0e3MeueHHs MPOIeCyaIbHOL
mianbHocTi [7, c. 48]. Tak, mmda agMiHicTpaTMBHOrO
CYZOUYMHCTBA POJIb ITPOILIECYATBHOTO PEKUMY MOMKHA
MIPOLTIOCTPYBATH HA IPUKJAL TPOIEAYPU IIPUMYCO-
BOT'0 JIOCTABJIHHS CBifIKiB a00 MpPOBaIKeHHA i3 BUKO-
HAHHS CYZ0BOTO HaKasy.

BigminmicTs migxomiB mIom0 po3yMiHHSA CYTHOCTL
KaTeropii «mporecyagbHUN PesKUM» 3YMOBIIOETHCS
pisHUM HamoBHeHHAM ii 3micty. Tak, IpUXUIBHU-
KU «aTMoc()epHOro» IigXoxy A0 BUBHAUEHHS IIPO-
IIeCYaTbHOTO PEKUMY 3apaxoBYIOTH JO0 HOTO 3MicTy
MaKCUMAJbHO ITUPOKUN HAOIp eJeMeHTiB, B TOMY
yrcJai i HEempaBOBOTO XapaKTepy, TaKi AK HOPMU
eTUKH, eCTeTHKM, 3BWYai, TOOTO yCIO CYKVIIHICTH
comianpHUX (haKTOpiB, AKi (GOpPMYyIOTH BigIOBiAHY
«aTtMochepy» mpaBo3acTocyBanu [8, c. 152].

SIkmo mpoaHasisyBaTH IMigX0AW BUEHUX, IO
€ MPUXWIbHUKAMU «HOPMATUBICTCHKOTO» OaueHHS
CYTHOCTi KaTeropii «IporecyaabHuR PeRUM» , MOK-
Ha BHOKPEMHTH Taki #oro ememeHTu. llo-mepime,
HOPDMATHBHO BHU3HAUEHA IpOIeCyaJbHA CHUTYyaIlisd
abo obcramoBKa. Ile CYKymHICTH XapaKTepUCTUK
CIIpaBHW, SKi BMBHAYAKOTHCA cHenu(ikom mpore-
CyaJbHUX MPABOBIIHOCHH, IT[0 BUHUKJIU. IIpu mbo-
MY CJIiJ 3ayBaKUTH, IO HAEThCA He PO KOHKPETH-
30BaHi iHAWBiAyaNbHI cipaBu, a mpo ixui tunu. Taxk,
HaAIIPUKJaJ, B AaIMiHiCTPATUBHOMY CYIOYMHCTBIi
IpOIleCYaJbHUMU CUTYALiIMU MOKHA BBA)KATH THU-
OBy, TePMiHOBY, CKJIAJHy, MaJO3HAUHY, 3Pa3KOBY
Ta 3BUYAHY CIIPABHU TOIIIO.

Ilo-npyre, 1mporecyaabHi 3acobm  3AiliCHEH-
HA aAMiHICTPaTUBHOI'O CYAOYMHCTBA II[OJ0 IIEBHOI
HOPMATMBHO BH3HAUeHOi curyamii. B mpomy pasi
#eThCcA PO IPaBOBUY 1HCTpYMeHTapill, AKUN BUKO-
PHUCTOBYEThCS 1 3a0e3meueHHs iHTepeciB cy0’eKTiB
aaMiHiCTpaTHBHOIO CyIOUMHCTBA. YacTilie 3a Bce meit
iHCTpyMeHTapi#l BifOWBaeTHCA Y KOHKPETHUX ITOBHO-
BaXKEHHIX afMiHiCTPaTUBHOIO CYAY, IpaBax i 0008’ a3-
Kax ydyacHuKiB mporecy. Caig migTpumaTy mosuiriio
A.B. Pubina, sxuit BifsHauas, 1[0 BUKOHYIOUN (PYHK-
il 3 IopuAnuHOrO 3a0e3meUeHHs BTiIEHHS ife# mpo-
IecyaJbHUX IPUHIIUIIB, IPOLeCyaabHi 3acobu Bimi-
rpaloTh CaMOCTifiHY pOJIib B OpraHisariii 1opuIuIHOTO
IpoIlecy IJIAXOM BU3HAUEHHA MeXK IIPOIecyaabHOL
IiATBHOCTI i 3aKpilJieHHA IapaMeTpiB IIPaBOMipHOL
MOBEIiHKY B IOPUIMYHOMY IIPOIECi, TeMOHCTPYIOTh
0COOJIMBY CIIPAMOBAHICTH IIPOIECYaTHHO-IIPABOBOIO
PeryJioBaHHA i B KiHIIEBOMY IiICYMKY € BH3HAYaJb-
HUM eJIeMEeHTOM IIPOIlecyalbHOTO pesxumy [7, c. 49].

Cuip 3BepHYTH yBary, 110, Ha HaIlI TOTJIA, O IIPO-
IecyaJbHUX 3aco0iB cJiij 3apaxoByBaTH i rapaHTii
TpollecyaJbHOl AiAABHOCTI aJAMiHICTPATUBHOTO CYIY
Ta YYaCHUKIB IIPOIleCy, X0Ua OKPEMUMHU IOCJTiTHU-
KaMu 00CTOIOETHCS CAMOCTiHHICTb TAKOTO eJIeMeHTY
IIPOIECYANBbHOTO peskuMy [7, c. 44]. Ik yaBageTses,
IiJTKOM IPUNHATHUM € BUSHAUEHHS MIPOILECYyaTbHUX
rapaHTiil SK YCTAHOBJIEHUX 3aKOHOM HOPM, II10 3a0e3-
MeUYIOTh 3MiICHeHHS 3aBIaHb IPABOCY I HaTaHHAM
BCiM YUaCHWKAM IIPOIleCyaJIbHUX IIPAB Ta MOKJIaJaH-
HAM Ha Jep:KaBHi opranu 000B’A3KiB i3 3abe3meueH-
Ha pearisamnii mux mpas [10, c. 11]. Takum unzOM,
TpoliecyaibHi rapaHrii, Xoua i BUKOHYIOTH CIIEI[H-
(hiuny (QyHKIIif0, aje MiJKOM OXOILTIOITHCA IOHAT-
TSAM IPOIleCyaJbHUX 3aC00iB.
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ITo-TpeTe, mpolecyaIbHO-IIPABOBE PETYIIOBAHHA.
ITeit emeMeHT IIPOIECYANBLHOTO DPEKUMY BU3HAUAE
cuerudiky #oOro BCTAHOBIEHHS, POOUTH HOTO IIPO-
THO30BAHUM i 3pO3YMIINM JJIs YUYACHUKIB IIPOIIECY.
XapakTepusayloun CcydacHe IIpaBOBe peryJIOBaH-
HA TIPOIECYATBHOTO PEIKUMY, CJIiJi 3BEPHYTU yBary
Ha Te, III0 B HBOMY IOCHUIIOETHCA POJb MisKHAPOJ-
HUX CTAHJApPTiB BiANpaBIeHHA agMiHiCTPATHBHOTO
CYIOUMHCTBA, a TAKOMK PillleHb EBPOMEHCHKOTO CYAY
3 IIPaB JIOJWHA.

Oxpemy yBary cJiji 3BepHyTH Ha IPUHIUIIN 3/ilic-
HEHHA TporecyanbHoi pianbHocTi. Ileit enemenT, HA
BiZMiHY Bij paHilie mepesiueHnX, He BUKJIUKAE KO-
HUX 3alepeueHb yciMa JOCHiTHMKAMU IIPOIECYaJb-
HOTO PEKUMY Ta OJHOCTANHO BUSHAETHCS HOTO0 CKJIA -
HukoM. Sk sasmauae B.M. I'opiienes, oco01uBicTio
IPUHITUIIIB IIPOIleCyaJTbHOI IiAIBHOCTI € Te, IIo B iX
3MicTi 3aKPIILTIOIOTHCA TPOTPAMHO-IIPOTHO3YYi OCHO-
BU, B PE3YJBbTATI UYOTO CTAE€ MOKJIMBUM 3MOJEII0BA-
TH XapaKTep IOPUANYHOI MPOLecyaTbHOl JiAJIbHOCTL
B ManiboyTHBOMY [8, . 154]. K ememeHT mpoITeCyab-
HOTO Pe:KUMY, IPUHITUAIIY IIPOIeCyaJbHOI IiATbHOCTL
(bopmyroTh i1 «(oH», CTPYKTYPYIOTH yCi iHIII BuUIIle-
mepeJiueHi eJleMeHTH.

Ba:kivBOo TakoK BimsHAUMTHU, IO HaBeJeHi eJe-
MEHTH IIPOIeCYaTHHOTO PEXKUMY € CUCTEMHUMMY 1 Ma-
I0Th OI[IHIOBATHCA Y CYKYIHOCTi. BUOKpemieHH meB-
HOI Kareropii cmpas mependauae HaABHICT YiTKOTO,
V3TO/I;KEHOTO IIPOIECYaJbHO-IIPABOBOTO PEIyJIIOBAH-
HA 1 HAABHOCTI JOCTATHIX IpOIleCyaJbHUX 3aco0iB,
SKi 3a0e3meyaTh IOBHOIIIHHY peasisalio IPUHIIUIIIB
aIMiHiCTPATUBHOTO CYJOUYMHCTBA i TOCATHEHHA HOTO
Meru. Tak, HAIPHUKJIAJ, OIiHKA eJeMeHTiB IIpolle-
CYaJIbHOTO PEKUMY POBTJIALY 1 BUPIIIEeHHSI TUIOBUX
CIIpaB B aAMiHiCTPATUBHOMY CYAOUYMHCTBI J03BOJIAE
3p0o0UTHU BUCHOBOK IIPO HEJOCKOHAJIICTD iX MpoIecy-
aJIbHO-IIPABOBOTO DETYJNIOBAHHSA Ta HEIOCTATHICTH
IpOIeCYaJbHUX B3aco0iB, 3ZATHUX 3aJTOBOJBLHUTH
iHTepecH YYAaCHUKIB agMiHICTPATHBHOIO IIPOIECY
y MIBUAKOMY i 00’ €KTUBHOMY POSTJISAl TAKKUX CIIPAB.

3Bajkaioun Ha Te, 10 IpoIlecyatbHa (hopma pos-
IJIAfaeThCA HAMU AK CKJAgHA OaraTopiBHEBa KOH-
CTPYKIIid, chaim BigsHauwmTu, 1o i mporecyaabHUM
pekuM, AK il eJleMeHT, IPUCYTHIN Ha KOKHOMY i3
piBHiB. BigTax MoXHa rOBOPUTH IIPO 3arajJbHO-IIPO-
IecyaabHNUI, AuepeHIiiioBaHN Ta CTagiiHUNA Pi-
BEeHb IIPOIECYAJNBHOTO PERUMY aaMiHiCTPATUBHOTO
CyIOuMHCTBA. K yABIAETHCI, HA 3aTrajJIbHO-IIPOIIe-
CyaJbHOMY PiBHi IIpoIlecyaabHUM PEKUM Ma€ IPOSIB
y HasgBHOCTI CHCTeMU IIPOIlecyalbHuX 3ac00iB peasi-
3allil IPUHINUIIB aAMiHICTPATUBHOTO CYJIOUNHCTBA,
KOHKPETHUX ITOBHOBAKEHb CYIy, IpaB i 000B’A3KiB
YYaCHUKIB IIPOIlecy, AKi J03BOJIAIOTH BUKOPUCTOBY-
BaTH IIi IPUHIIUNY B yCiX BUIAX IPOBAJKeHb i HA
KOKHi cragmii mpomecy. Tak, HampukJaj, 3aKOHO-
IaBelb 3000B’sA3ye CYyJ BIKUBATH 3aX0[u, HEOOXi-
Hi 174 3’scyBaHHS BCix 00CTaBUH y CcIIpaBi, y ToMy
YKCi IMOJ0 BUABIEHHA Ta BUTPeOyBaHHA NOKa3iB

3 BJIACHOI iHiIiaTHBY, HAJJa€ MOKJINBICTh BUXOY 34
Mesxi mosoruUx BuUMOT (cT. 4 KAC Vrpainn) [2]. Mu
0aumMo yci 03HAKY HAABHOCTI creIu(iuHoro mpoiie-
cyaJbHOTO pexkumy: 1) ¢hopMyBaHHSA 0COOJUBOI CH-
Tyalii — moTpedu e(eKTUBHOTO 3aXUCTY IPaB, CBO-
0ox, iHTepeciB JOAMHY i rpoMagdHUHA ab0 iHITMX
cy6’eKTiB y chepi myOIiuHO-IPABOBUX BigHOCHH
BiJ mopyImeHsb 3 00Ky cy0’€KTiB BIaJHUX IIOBHOBA-
JKeHb B YMOBaX, KOJIU ¥ IPUBATHOI 0COOM HEOCTAT-
HBO BJIACHUX PECYPCiB IIOBHOIIIHHO 3aXWIMATH CBOI
inTepecu B cyAi; 2) HOpMATUBHE 3aKPilJieHHA KOH-
KPeTHuX 3aco0iB, IKi J03BOJATh CYAY 3iACHUTHI
TaKKUH 3aXMCT B MeMKaxX 3arajJbHOro abo CKOpOUeHO-
T'0 TI030BHOTO TIPOBAI/KEHH; 3) BCTAHOBJIEHHS CILC-
TeMH TapaHTiil peasisaifii mpaBa 0co0u Ha CyTOBUH
3aXMUCT ¥ 3a3HAUEHUX YMOBAX.

Ha gudepenmiioBanomy piBHI B agMiHicTpaTmB-
HOMY CYOOUYHHCTBI (OPMYIOTHCA AEKiJTbKa Ipole-
CyaJbHAX PEKUMIiB, AKi JO3BOJIAITh MaKCHMAaJIbHO
e(PeKTUBHO [OCATTH 3aBAaHb aJMiHICTPATHBHOI'O
TIPOITeCY TiJ Yac PO3TJIALY CIIPaB B IOPAIKY 3aralb-
HOTO II030BHOTO ITPOBAJMKEHHS, CIIPOIIEHOr'0 IO30B-
HOTO TIPOBAIKEeHHSA a00 0co6JIMBOTO (HEIO30BHOI'O
mpoBamkeHHs). KokHe i3 3asHaueHUX MPOBAJKEHb
3aJIEXKHO BijJ cmenu(iky KOHKPETHOI CUTYaIlil MoxKe
MIPOXOJUTHY i3 BUKOPUCTAHHAM MOXKJIMBOCTEH, IO
3aKOHOJABUO TependaueHi A eJTeKTPOHHOTO IIPO-
Ba)KeHH, MUCbMOBOTO UM OYHOTO IIPOBAKEHH.
IIpomecyanpHuil peskUM eJeKTPOHHOTO, ITHMCHMOBO-
T'0 UM OYHOI'0 IIPOBAAKEHHSA IIOBHICTIO OXOILTIOE yCi
crafii okpemMoro BUAy MPOBAJKeHHA B MeKaxX Bifmo-
BiJIHOTO IIPOIleCYAJIBLHOTO IUKJIY: BiJ 10TO BiZKPUTTS
no BukoHauusd. Tak, HaIpUKJIam, IIOJ0 CIPaBy, AKa
POSTIIANAETHCS B CY[Ai IEpIIol iHCTAHIII B MOPAIKY
3araJbHOTO IIO30BHOTO IIPOBAMKEHHS, BUKOPHCTAHO
PEeKUM OUHOTO IMpoBaKeHHdA. Ha HacTymHOMY IIpO-
IIeCyaJTbHOMY IIUKJII (B aleNaIiiHOMY ITPOBaI KeHHi)
TpOIieCYaJbHUN PEKUM 3aTaJIbHOTO IT030BHOTO IIPO-
BaPKeHHA MOKe OyTH 3MiHEHO Ha MUCHMOBE IIPOBA-
IKeHHd i Tak maJri.

Crnim Tako:x BpaxyBaTH, IO IPOIECYaJbHUH pe-
JKUM MOKe «KaIlCyJIOBaTW» He JIMINE IiJIicHI mpo-
mecyajbHi (popMu afMiHICTPATUBHOTO CYyIOUMHCTBA,
ase i #oro oxkpewmi cramii. Tak, HAIPUKJIAL, PERUM
«BifleoKOH(epeHIIiA» BIaCTUBMI IJd cramgii pos-
TJIALY CIPABH IO CYTi i MoKe OyTH IIiJTKOM caMoJ0-
CTaTHIM 11032 Me;KaMU eJIeKTPOHHOTO IIPOBaIKeHH,
3a0esmeuyBaTy e(DeKTUBHE JOCATHEHHS ITijIeil ammi-
HiCTPaTHUBHOTO CYJOUMHCTBA 3araJioM i Iijeil HasBa-
Hoi cTafii 30KpeMa, HATIPUKJIAL i Yac BUKOPUCTAH-
HS IIpollecyaabHOl (DOPMHU OYHOTO UM IHCHMOBOTO
IIPOBA/IPKEHHS.

BapTo okpeMo 3ynmuMHNTH yBary Ha IPOIECyasb-
HOMY DeKUMi 3aKPUTOTO IIPOBAAKeHHA. 3rigHo 3i
ct. 10 KAC Yipainu posriisan cupaBu Y 3aKPUTOMY
CYZOBOMY 3aciJaHHi TPOBOAUTHCA Y BUIAKAX , KO
BiIKPUTHH CYZOBHUH PO3LJIAL MOXKE MATH HACJiI-
KOM PO3TOJIOIIeHHA TaeMHOI um iHmIoi indopmarrii,
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IIT0 OXOPOHIETHCA 3aKOHOM, HeoOXigmocTi 3axmeTy
0COOMCTOrO Ta CiMeHHOT0 KUTTS JIOJUHY, a TAKOMK
B iHINMWX BUIAJKaX, BU3HAUeHUX 3akoHoM [2]. Ta-
KUA PEeKUM BHOCHUTDH II€BHI KOPEKTHUBU Y 3arajib-
HO-TIPOIleCYaJbHUH DPiBeHb aAMiHiCTPATHUBHOTO CY-
JTOUYMHCTBA, OCKLIbKY BILIMBAE HA YMOBH peasisarrii
IPUHITUIIIB TJIACHOCTI CYZOBOTO MPOIECY i BigKpu-
rocTi iH(opmarii moxmo cupasu. Ilonpu Te, 110 HA-
Oi7BII ITOBHO LeH PesKMM Ma€ IPOSaB Ha cTafmii pos-
TSy CIpPaBU IO CYTi, OT0 HE BApPTO PO3rJIANATH
SK IPOSB CTANiAHOTO PiBHSA IPOIleCYATbHUX PEIKU-
MiB, aJKe OKpeMi oro eJleMeHTH € IPUCYTHIMH i Ha
cTajmii miATOTOBYOrO MPOBAAKeHHA, i HA cTaxii BuU-
KOHAHHS CYZ0BOTO pimeHHA. BigTak, mompu HUBKY
BigMiHHOCTEll, HA HAII IIOTJIAM, PEKUM 3aKPUTOTO
3acifaHHa HAWOLIBII JOPEUHO POSIVIALATH K Aude-
peHIlifioBaHUI TPOIleCyaTbHUM PesKUM afMiHicTpa-
TUBHOT'O CYZOUMHCTBA.

BucnoBku. IIpomecyanbHUR peXUM CJIiJ PO3-
IIAJATH AK eJeMeHT MpoliecyaJbHoi GopMu amMi-
HiCTPATUBHOTO CYJOUYUHCTBA, SKUU (POPMYE YMOBU
ii HafibimbIn eekTHBHOI pearisalii. Bin € 3abesme-
YyBaJbHUM MeXaHi3MOM JOCATHEHHA METH aJMiHi-
CTPATUBHOIO CYyJOUMHCTBA 3arajiOoM, a TaKOXK HOTO
OKpeMUX IPOBaKeHb i cragiii. o exemeHTiB mpo-
IIeCYyaJbHOTO PEKUMY CJiJl 3apaxyBaTh: MPUHITANN
mpolecyaabHOl misIbHOCTI, IpoIlecyatbHy 006CTa-
HOBKY (THII aAMiHiCTPATHBHOI cIipaBu), IpPOIeCy-
aJbHO-IPABOBE PETYJNIOBAHHA Ta MPOIeCcyalabHi
3acobu. B ammimicTpaTMBHOMY CYZOUMHCTBI CJif
BMOKPEMJIIOBATH 3arajJbHO-IIPOIeCyalbHU, Aude-
peHIiioBaHU#l Ta cTagifiHWNl PiBeHDL IpoIECyasb-
HOrO0 pexuMy. PiBHeBicTb mpoIecyaJbHOTO pe-
JKUMY I03BOJIA€ OiNBIN AeTAalbHO MPOAaHAIi3yBATH
e()eKTHUBHICTh HOTO HOPMATHBHOTO 3a0e3lmeueHHSd,
JOCTaTHICT TapaHTil i mpolecyaabHUX 3ac00iB, 110
OTO0 CKJIALAOTh.
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Anoranis

Bosx II. B. IlpouecyaapHuil pesxuM agMiHiCTpaTHB-
HOTO CYTOYMHCTBA: M0 TMHTAHHA BHU3HAUYEHHA CYTHOCTI
i smicty. — Crarra.

¥ crarTi 3’ACOBAHO CYTHICTH Ta 3MIiCT IIPOLIECYATHHOTO
PEeKMMY Ta BUSHAUEHO HOTro 0cO0JTMBOCTI B aIMiHiCTPaTHB-
HOMY cynounHCTBi. [loBeieHo, 1110 TPoIecyaTbHUH PesKUM
€ 3a0e3meuyBaJIbHIM MEXaHi3MOM JOCATHEHHS MEeTH a[Mi-
HiCTPaTUBHOTO CYZOUMHCTBA 3aTajioM, a TAKO0K H0Tro OKpe-
MUX IPOBAJKEHb i CTail.

BeranoBaeno, 1110 IpomecyaabHUR PEKUM € eJIeMeH-
TOM IIpOIlecyaabHoi GopMu, AKUI HAZAE i puc 06’ eMHO-
T'o ABUINA, A03BOJIAE BififiTH Bix JiHiHOI KOHCTPYKILI,
OCKiJIBKY J103BOJISE IHTEIPYBATU Y IPOILECYAIbHUN PYX
CIIpaBM YKCJEHHI IIpoIlecyatbHi iHCTUTYTH, SKi «BUOHU-
BAIOThCA» i3 CYBOPOI MOCIi JOBHOCTI IPOIeCyaJbHUX Tifi.
IIpomecyapHUN PeKUM Y IIbOMY Pasi BUBHAYAE CIIEIU-
(iry curyarii, B Me:kax SK0i IpOTiKae cyJoBUI IpoIiec,
3abesmeuye ONTHUMAJbHI yMOBM IJIA TisAJAbHOCTI ycix
ioro cy0’eKTiB, a TAaKOK BU3HAUAE YHIKaJbHI IJId Iiel
curyarii cmocobu 3aificHeHHA Ta rapaHTii 3a0e3meueHHT
mpolecyaabHol IifJbHOCTI.

BuokpemiieHo Taki e1eMeHTH IPOLEeCyaabHOTO PEIKN-
My, fK: HODMaTHBHO BU3HAYEHA MPOIlECyaJbHA CUTYyAIlisd
a00 oOcTaHOBKA; MpoIlecyaabHi 3aco0u 34ifiCHEHHS aaMi-
HiCTPATUBHOTO CYIOUMHCTBA ITMOAO II€BHOI HOPMATHBHO
BUBHAUEHOI CUTYAIlii; mpolecyaabHO-IIPABOBE PETYJIIOBAH-
HS; TPUHIUANYE 3AiCHEHHS IpOIecyaabHOI AifAIbHOCTI.
HaBegneri eneMeHTH mpOIECYaTbHOTO PEKUMY € CHCTEM-
HUMU i MalOTh OI[iHIOBATHCA ¥ CYKyIHOCTi. BuoKpemeH-
H{ [IeBHOI KaTeropii cpas mepegdavae HagBHICTh UiTKOTO,
YBTO/I’KEHOT'0 TIPOIECYAJbHO-TIPABOBOTO PETYJIIOBAHHA i
HasSBHOCTI JOCTATHIX IpoIleCyaJbHUX 3acobiB, AKi 3a6es-
mevyaTh MOBHOIIHHY peasisalilo IPWHIMINB agMiHicTpa-
TUBHOTO CYOYNHCTBA i JOCATHEHHA OT0 METH.

BeranoBneno, mo Ha audepeHIiioBaHOMY piBHI
B aAMiHiCTPATUBHOMY CYZOUMHCTBI (POPMYIOThCA JEKiJlb-
Ka TIPOIECYaJbHUX PEKUMiB, SAKi MO3BOJAIOTH MAaKCH-
MaJIbHO e()eKTUBHO AOCATTU 3aBJAaHb aJMiHiCTPATUBHOI'O
IIPOIIECY Iif Yac PO3TJIALY CIPaB ¥ HOPAAKY 3arajbHOTO
II030BHOTO ITPOBA/I}KEHHS, CIIPOIIEHOTO IO30BHOTO IIPOBA-
IKeHHA a00 0co0JMBOrO (HEIO30BHOI'O IIPOBAIYKEHHS).
Koxxue i3 3a3HaueHUX MPOBAIKEHb 3aJI€KHO Bij CIemu-
(biku KOHKpeTHOI cuTyalii Mo:ke IPOXOJUTU i3 BUKO-
PHCTAHHAM MOKJIUBOCTEH, IO B3aKOHOZABUO Iepexnda-
YyeHi JJIA eJeKTPOHHOTO MPOBAIKEHHS, MUCHMOBOTO YU
OYHOTO TIPOBa:KeHHA. lIpomecyanbHUN pEXUM eJeK-
TPOHHOTO, IUCHMOBOTO UM OYHOTO IPOBAM/KEHHS IOBHI-
CTIO OXOILIIOE yci cranii OKpeMoro BUIY IIPOBAJKEHHSA
B Me’KaX BiJITIOBiHOTO IpOIeCyaJbHOTO MUKJY: BiJ fioro
BiIKPUTTA 10 BUKOHAHHS.

Knwouosi cnosa: mporecyaabHUN PeKuM, agMiHicTpa-
THBHE CYJIOUYMHCTBO, 3a0e3leuyBaIbHUN MeXaHi3M, 3mic-
TOBHUII €JIEMEHT, BUJ IIPOBAKEHH.
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Summary

Vovk P. V. Procedural regime of administrative
proceedings: to the question of determining the essence
and content. — Article.

The article clarifies the essence and content of
the procedural regime and identifies its features in
administrative proceedings. It is proved that the
procedural regime is a providing mechanism for achieving
the goal of administrative proceedings as a whole, as well
as its proceedings and stages.

It is established that the procedural regime is an
element of the procedural form, which gives it the
features of a three-dimensional phenomenon, allows
to move away from the linear structure, as it allows to
integrate into the procedural movement of numerous
procedural institutions. The procedural regime in this
case determines the specifics of the situation in which
the trial takes place, provides optimal conditions for the
activities of all its subjects, as well as determines the
unique for this situation ways of implementation and
guarantees of procedural activities.

The following elements of the procedural regime are
singled out as: normatively defined procedural situation;
procedural means of administrative proceedings in

relation to a certain normatively defined situation;
procedural and legal regulation; principles of procedural
activity. These elements of the procedural regime are
systemic and should be assessed together. The separation
of a certain category of cases presupposes the existence
of clear, coherent procedural and legal regulation and the
availability of sufficient procedural means that will ensure
the full implementation of the principles of administrative
proceedings and the achievement of its purpose.

It is established that at the differentiated level in
administrative proceedings several procedural regimes
are formed, which allow to achieve the tasks of the
administrative process as effectively as possible when
considering cases in the order of general claim proceedings,
simplified claim proceedings or special (non-claim
proceedings). Depending on the specifics of the specific
situation, each of these proceedings may take place using
the opportunities provided by law for electronic, written
or in-person proceedings. The procedural regime of
electronic, written or face-to-face proceedings fully covers
all stages of a particular type of proceedings within the
relevant procedural cycle: from its opening to execution.

Key words: procedural regime, administrative
proceedings, security mechanism, substantive element,
type of proceedings.



Bunyck 5(34), 2020

99

YIK 351.74
DOI

0. M. Bonyiixo
orcid.org/0000-0002-0894-5004
KarOudam wpuduiHUX HAYK,

HAYaabHUK Kapedpu npasosozo 3abe3nevenns caiyx06080-601060i disibHocmi

KRuiscviozo pakyrvmemy

Hauionaavhoi axademii Hayionaavhoi z6apdii Yrpainu

YYACTb TPOMAICBEUX ®OPMYBAHDB B 0XOPOHI TPOMAICBROTIO IIOPANKY
I JEPZKABHOI'O KOPAOHY: HOPMATHUBHI TA TEOPETUYHI 3ACALHU

ITocranoBka npo6aemu. IIpomecu pepopmyBanHsA
cucremu MBC Vkpainu Ta pemenrtpaJisariii Biaagu
Bii0yBalOThCA Yy HAIiN KpaiHi OHOYACHO i3 PO3IIHU-
PEHHAM IIOBHOBA)KEHb OPraHiB MiCIIEBOTO CAMOBP-
OYBaHHSA Ta IMOCUJIEHHAM pOJii i BigmoBimambHOCTI
TEePUTOPiaabHOI TpoMagu 1[040 3a0e3leueHHs I'Po-
MaJICbKOTO TOPAAKY. 3aKOHOJAaBCTBO YKpainu, 30-
Kpema 3akoH Ykpainu «IIpo HamionansHy mosrimizo»
[1], sakpimrtoe mpuHIUI B3aeMozil mouimii 3 Hace-
JIEHHAM Ha 3acajiax IapTHEePCTBA Ta MOJIOMKEHH PO
Te, IO MOJiIid ¥ cBOifl poboTi OpieHTYyETHCA HA IIO-
Tpebu MmicueBoi rpomaau. IIpaBooXOpoHHA MPAaKTUKA
IPABOOXOPOHHUX OPraHiB, AKi BXOAATH B CHCTEMY
MBC Vkpainu, CBiTuuTh, 110 TaKa B3AEMOiA IO3U-
THBHO BILIMBAE AK HA caMi IPaBOOXOPOHHI OpraHu,
TaK i Ha PO3BUTOK r'POMAaJl, BUKOHAHHSA CIILIBHOTO I
3a3HAUeHUX Cy0’€KTiB 3aBHaHHA — (DOPMYBaHHS 6e3-
mevyHoro cepenopuiia. OfHAK B YMOBAaX CbOTOJEHHSA
B3AEMO/IiA IIPaBOOXOPOHHUX OPTaHiB 3 I'POMAJCHKU-
Mu (HOPMYBaHHAME MAa€ OpraHisoByBaTucs i 3miiic-
HIOBATHUCA Ha e(DEKTUBHUX, HAYKOBO 00T DYHTOBAHUX
VIIPaBIiHCHKMX 3aCajax, ONTHUMIisallid MpoIeciB B3a-
€MOJIil MOBMHHA I'PYHTYBATHCS HA TMOETHAHHI HOBUX
Ta ImepeBipeHnX yacoM (opM cIriBIparli, 3 ypaxyBaH-
HAM KpaluX 3pasKiB 3apy0isKHOTO JOCBixY.

Ormax  aitepatypu. IlpoOmemaTuKa B3aeMomil
CHUJI IPABOOXOPOHHUX OPTaHiB 3 IPOMAaJChKiCTIO ITe-
pebyBae y moJi 30py CHITLHOTH TaKWX HAYKOBIIiB-
fopuctiB, Ak B.M. Besuacuuii, T.I. I'yass, H.B. Kami-
roroBa, C.A. Kowmiccapos, A.M. Kyuyk, A.C. Ilok-
noucekuit, B.A. Opios, B.O. Ceprorin, H0.M. Tom-
gifi, II.I. Xamyna, C.I. IlleBuenxko Ta immri. IIpore
MaJIo PO3PODJEHNMY ChOTOHI 3aIUITAIOThCA TUTAH-
Hs, TOB’sI3aHi 3 MPABOBUM CTATyCOM TI'DOMAACBKUX
(hopMyBaHb 3 OXOPOHUW T'POMAJCHKOTO MOPAAKY Ta
0cO0JTMBOCTSIMH B3a€MOJil OCTAHHIX 3 ITPaBOOXOPOH-
HUMU OPTaHAMMY 34 CyYaCHUX YMOB.

Busnauennsa meru crarti Ta i 3aBgaHs. MeToio
CTATTi € OOI'PYHTYBAHHS TEOPETUKO-IIPABOBUX 3acal
B3aeMOJii rpomMaschKuX (OPMYBaHb 3 OXOPOHU I'PO-
MaJChbKOT0 MOPAAKY B YKpaiHi 3 IpPaBOOXOPOHHU-
MM opraHamu, 3okpema 3 HamionananHOIO moJimiero
Yxpainu ta Jlep:KaBHOI ITPUKOPAOHHOIO CIY:KO0I0
YKpainu, 100 0XOPOHKU I'POMAJACHKOTO IIOPAIKY Ta
Jep:KaBHOTO KOPAOHY. JlocATHEHHS 3a3HAUEHOI METH

© 0. M. Boayiiko, 2020

3a0esmeuyeThes peasisalieio Takux 3aBaaHb: 1) aHa-
JIi3 HOpMaTUBHOI 6a3u 3 MUTaHb B3A€MOii IPaBO0OX0-
POHHUX OpPraHiB 3 IPOMAACHKUMHU (POPMYBAHHAMU
o0 3a0e3TeUYeHHs IPOMAJICBKOTO MOPAAKY Ta Aep-
’KaBHOT'O KOPAOHY; 2) BUAiJIEHHSI OCHOBHUX €JIeMEeH-
TiB MPABOTO CTATYCY I'POMAJCHKOr0 (POPMYBAHHA AK
cy0’eKTa 0XOPOHM I'POMAJICHKOTO TIOPAAKY i JepiKaB-
HOTO KOPAOHY; 3) (DOPMYBAHHS IOHATTA B3AEMOii
rpoMaiCbKUX (DOPMYBAHb 3 IPABOOXOPOHHIMU OPTa-
HaMM 1I[0JI0 OXOPOHHU I'POMAaAChKOT0 IOPALKY Ta Jep-
JKaBHOTO KOPJOHY.

Bukmag ocHOBHOTO MaTepiady. YyacTb TpOMaj-
CbKUX (POPMYBaHb B OXOPOHI IPOMAJCHKOI0 IOPALI-
Ky AK OJUH i3 HAIIPAMIiB B3a€MO/ii MPaBOOXOPOHHIX
opramiB 1momo (GopMyBaHHS O0E3MEYHOr0 CYCIiIb-
HOTO IIPOCTOPY PEryJI0EThCA HU3KOK HOPMATHUB-
HO-IIPABOBUX aKTiB, CHCTEMY SKHUX CKJAJaloTh:
1) miKHAPOIHI HOPMATUBHO-IIPABOBI aKTH, 30KpeMa
Ilexnapamia mpo mouimiio [2], €BpomeiicbKuii Ko-
IeKc mnogineiicbkoi eTuru [3] Tomo; 2) Koncturyiia
Yxpainu [1] Ta 3akonu YKpainu, sokpema: «IIpo Ha-
mioHanbHy noJginito» [4], «IIpo mep:xaBHY IPUKOD-
noHHY cay:k0y Yrpainu» [5], «IIpo miciese camo-
BpAAyBaHHA B YKpainHi» [6], «IIpo yuacTs rpomanan
B OXOPOHi 'POMAaICHKOTO MOPSAKY i 1ePKaBHOTO KOP-
nouy» [7], «IIpo rpomanchki 06’ exHanHs» [8] TOIII0;
3) MoCTaHOBY Ta PO3MOPAMKEHHS IEHTPAJBHUX Op-
raHiB mep:kaBHOI Biagu, 3okpema: ITocranoBa KMY
Bixm 28.10.2015 p. Ne 877 «Ilpo sarBepmxenusa Ilo-
goxxkeHHa npo Hamiomambry moaimito» [9], Ilocra-
wHoBa KMV Bixg 16 Bepecus 2015 p. Ne 730 «IIpo
VTBOPeHHS TepuTopianbHuX opranis Hamionams-
HOI mourimmii Ta JiKBijariro TepuTOpiasbHUX oOpra-
HiB MinicrepcTBa BHyTpimHuixX cupaBs [10] ra immi;
4) HOPMaTUBHO-IIPABOBI aKTH BilOMUYOTO XapaKkTepy,
sokpema Haxas MBC Vkpainu «IIpo saTBep/KeHHS
IHcTpykIii 3 opramisamii gisnbHOCTI AiTPHUYHUX
o(imepiB momirii» Big 28.07.2017 p. Ne 650 [11] Ta
Haxas MBC Vxkpainum «IIpo sareepxenusa Iloo-
JKeHHS Ipo naTpyabHy cay:x0y MBC» Bix 02 mumasa
2015p. Ne796[12]; 5) pimennsa micieBux qep:KaBHUX
agMiHicTpaliii Ta OpraHiB MicIeBOT0 CaMOBPALY-
BaHHA IUTAaHb OXOPOHU TPOMAACHKOTO MOPAAKY
i mep:aBHOTO KODPAOHY, OOpOTHOM 3 KpPUMiHAJE-
HUMM Ta aAMiHiCTPATUBHUME IPABOIOPYIIEHHIMU;
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6) BigmOBiZIHUM YMHOM 3aTBEPIKEHI i 3apeecTPoBaHi
CTaTyTH TPOMAJCHKUX (DOPMYBAHb 3 OXOPOHU IPO-
MaJIChbKOT'0 IIOPAIKY Ta Iep:KaBHOTO KOPHOHY. AHa-
JIi3 3MicTy 3a3HAUEHUX HOPMATHBHO-IIPABOBUX aKTiB
T03BOJISE CTBEPIKYBATH, ITI0 HOPMHU UMHHOTO 3aKO-
HOJIABCTBA CTBOPIOIOTH OCHOBY HOPMATUBHOTO DEry-
JIIOBaHHS yuacTi Ta B3aeMofmil rpomaisaH, IpoMaj-
ChKUX (hOPMYBaHbL 3 IIPABOOXOPOHHUMM OPTraHAMMU
y cdepi 0XOpOHU TPOMAZICHKOI0 MOPAIKY Ta JeprKaB-
HOT'0 KOPIOHY, 30KpPeMa 3aKPiILIi00Yr OCHOBHI ITPUH-
UMK, METY, eJIeMEHTH IIPaBOBOTO CTATYCY CY0’ €K-
TiB Taxkoi B3aemogii. OgHAK uepes Te, IO IiTiCHOTO
HOPMATUBHOTO aKTy y 3as3HaueHin cdepi He icHye,
a MiK II0JIOXKeHHAMY YNHHUX HOPMATUBHO-IIPABOBUX
aKTiB MalOTh MiCIle NeBHi Heys3TroA:KeHocTi, He yci
acIeKTH 3a3HAueHOI B3aeMOJii BperyjIboBaHi Ha-
ge;xxauM umHOM. OTiKe, icHye moTpeba B YIOCKO-
HaJIeHHI HOPMATWBHHUX B3acaj ydacTi Ta B3aeMofil
IPOMaICEKUX ()OPMYBAHB 3 TPABOOXOPOHHIMU OPTa-
HaMHM I[0/I0 OXOPOHHU I'POMAaACHKOT0 IOPALKY Ta Jep-
JKaBHOT'O KOPJIOHY.

Burkonanna B3aBIaHHA BUBHAUEHHA eJIEMEH-
TiB IIPABOBOTO CTATyCy I'POMAACHKUX 00’ €THAHDb AK
cy0’€KTiB B3aeMOJii 3 MpaBOOXOPOHHUMY OPraHAMU Y
cepi 0XOPOHU IPOMAICHKOI O€3TIeKN Ta JePKABHOTO
KODPJOHY 3yMOBJIIOE HEOOXiTHICTE 3’ ACyBaHHS IOHIT-
TS «IIPABOBU cTaryc». Bixmosiguo no Beaukoro Tiry-
MAaYHOTO CJOBHMKA CYYacHOI YKPalHCHKOI MOBH CTa-
TyC — Ile IIPaBOBE CTAHOBUIIE 'POMAAH, JePIKABHUX
i TpoMajicbKMX OpraHiB, MiKHApOJHUX OpraHisariit
[13, c. 1387]. IOpuanuna eHIIUKJIONIE i BU3HAUAE
MOHATTS IIPABOBOTO CTATYCY AK IPABOBE CTAHOBMUIIIE,
CYKYIHiCTb IIpaB i 000B’43KiB (hismuHOi Ta ropugMY-
HO1 0c00H, 3a3HAYAIOUY IIPY I[LOMY, 1110 ¥ KOHIIEHTPO-
BaHOMY BHUTJISi IPABOBHI CTATyC BigoOpaskaeThCs
V 3aKOHAX, IOJOMKEeHHAX, CTaTyTax, iHIINX HOpMA-
TUBHO-IIPABOBUX AaKTaX IIPO I[i OPraHW, IigIpHEM-
CTBa, ycTaHOBU i opranisaii[14, ¢. 30-32]. Ockinbku
B3AEMO/Iis IIPABOOXOPOHHUX OPTaHiB 3 IPOMAACHKU-
My (OPMYBAHHAMY BiZI0YBA€ThCA IMePEBAKHO Y ILIO-
IITAHI aAMiHiCTPATUBHUX ITPABOBiTHOCKH, BBAKAEMO
JOIILIBHUM 30CepelsKeHHs YBaru caMe Ha Tajry3eBo-
My IIPaBOBOMY CTaTyCi OCTaHHiX, 30Kpema aaMiHi-
crpatuHo-IpaBoBoMmy. Ha gymxy T.O. Komomoels,
aIMiHiCTPATUBHO-IIPABOBUI CTATYC — Ile CYKYIHICTH
cy0’eKTUBHMX IIpaB Ta 000B’A3KiB, B3aKpillIeHNX
HOpPMAaMH afMiHiCTPaTUBHOIO IIpaBa 3a IeBHUM Opra-
HOM, IKi peaisyloThcd ¥ paMKax afMiHiCTPaTUBHUX
IpaBOBiAHOCKUH Ta mo3a HuMu [15, c. 64]. Ha nymry
C.I'. Crenenka, afMiHiCTpPaTHBHO-IPABOBUI CTATY-
cy cy0’eKTa IPaBOBIJHOCHH — II¢ CYKYIHICTH HOTO
mpaB, 000B’A3KiB Ta rapaHTiii peasisallii ocTaHHIX,
BU3HAUEHA y HOpMATWBHUX akrax [16, c. 90]. o
CTOCYETHCA CTPYKTYPU aAMiHiCTPATHBHO-IIPABOBOTO
CTaTyCcy, TO cepel CyKYIHOCTi HOro eJleMeHTiB Haul-
YacTillle BUALIAIOTE: a) IiJTbOBUIT; 0) CTPYKTYPHO-0D-
ramisamiifinuii; B) KOMIETeHIifiHWI OJoKu. Bimmo-
BifiHO, yilboBull OJIOK — IIe HOPMH, III0 BU3HAUAIOTh

MeTy, 3aBHaHHA, QYHKIII cy0’eKTa; cmpyrKmypHo-
opearizayiitHuil 6JOK CKJIAJAITh HOPMU, OB’ A3aHi
3 PeryJBaHHAM IOPAAKY CTBOPEHHS, OpraHisalii,
JisAIBHOCTI Ta MiAMOPSAAKOBAHOCTI Cy0’€KTa; KOMNe-
meHyillHull 6JOK — HOPMHU, AKi 3aKpiIIIOIOTH ce-
Py KOMIETeHIlii Ta BifimoBifajbHiCTh IpaIlliBHUKiB
(yuacuukis) [17, c. 13]. 3 ypaxyBaHHAM 3a3Haue-
HOTO BWBHAYAEMO TOHATTSA AOMIHICMPAMUBHO-NDPA-
806020 cmamycy rpoMaJCbKUX (GOpPMyBaHb 3 0XOPO-
HU T'POMAACHLKOTO MOPAAKY i JeprKaBHOTO KOPAOHY
SK CHCTeMU 3aKOHOJABUO YPeryJbOBaHUX, IePeBaK-
HO HOPMaMM aJMiHICTPaTWMBHOIO IIpaBa, eJeMeHTiB
IIiJILOBOTO, OPTaHi3aImiiHOTO Ta KOMIIETEHIIHOTO
XapaKkTepy, dKi BM3HAUAIOTH IIPaBOBE CTAHOBUIIE
3asHaueHNUX Cy0’ €KTiB y mporeci B3aeMofii 3 mpaso-
OXOPOHHMMHY OpraHaMH I0J0 0XOPOHU I'POMAaICHKO-
ro TMOPAAKY i mep:xaBHOro Kopmony. OcHoBHI eie-
MEHTH IIPABOBOTO CTATYCY I'POMAACHEKUX (POPMYBaHb
3 0XOPOHU I'POMAJCHLKOTO MOPAAKY Ta AEPIKABHOIO
KOPJOHY perjJaMeHTyIoThesd 3aKoHOM YKpainu «IIpo
y4acTb TPOMAJAH B OXOPOHi TPOMAZCHKOTO MOPAIKY
i mep:xaBHOro Kopmouy» Bim 22 uepBHA 2000 poxry
Ne 2581-VIII [7], TumoBuM cTaTyTOM I'POMAaICHKO-
ro (opMyBaHHS 3 OXOPOHU T'POMAACHKOTO HMOPAAKY
i mep:xaBHOTO KOPAOHY, 3aTBepaKeHuM [TocTaHOBOIO
KMY 20 rpya. 2000 p. Ne 1872 [18]. 3okpema, HOD-
MaMy 3aKOHY BU3HAUEHO: 1) MOPSI0K CTBOPEHHSA Ta
TisIBbHOCTI B3a3HAUEHMX TPOMAACBKUX 00’ €IHAHD;
2) ix moBHOBaKeHHA y cepi 0XOPOHU I'POMAaJICHKOTO
MOPAAKY; 3) mpaBa Ta 000B’ A3KH iXHiX WieHiB; 4) mu-
TAaHHSA COI[iaJIbHOTO 3aXMCTY, 3aX0/iB 3a0X0UCHHSA Ta
CTATHEHH, AKi MOXYTb OYTH 3aCTOCOBAHI [0 UIEHIB
rpomMazicbkkux (hopmyBaHb, ToImo. IIpaBoBa mpupoga
IPOMAaiCbKOT0 ()OPMYBAHHA 3 OXOPOHU I'POMAICHKO-
T'0 TIOPSAKY Ha#OiJbII MOBHO 3HAXOAUTHL CBOE BHpA-
sKeHHd y TUmoBoMy cTaTyTi, /e 3a3HaUeHe MOHATTSA
BU3HAUEHO SIK rPOMajchbKke 00’ €JHAHHSA, CTBOPEHE HA
IOOPOBLIBHUX 3acaZiaX 3 METO0 CIIPUAHHSA ITPABOOXO0-
POHHUM OpraHAM{ Ta OpraHaM MiCIIEBOTO CAMOBPI-
nyBaHHA, [lep:raBHIN TPUKOPAOHHIN ciy:kbi, opra-
HaM BUKOHABYOI BJIAAM, a TAKOMK ITOCATOBUM 0c00aM
IIOM0 3amobiraHHA Ta TPUIMHEHHS KPUMiHAJIbHUX
i agMiHiCTpaTUBHUX IPABOMOPYIIEHDb, 3aXUCTY JKUT-
TS Ta 3M0POB’S TPOMAfSAH, iHTepeciB CycHmiJbcTBA i
IepKaBU Bifl MPOTUNIPABHUX IOCATAHb, & TAKOMK Pi-
TYBaHHS JIIOAeH i MaifHa i yac CTUXifHOTO Imxa Ta
inmwux Hag3BUUaniHMX cutyaniii [18]. Bignosizuo no
3aKOHOJaBCTBA TPOMaChbKe (DOPMYBAHHS 3 0XOPOHU
I'POMAZICEKOTO IOPALKY PeECMPYEMbCA AK I0PUIUIHA
ocoba i mie Ha OCHOBI IOJIOMKEHHA (CTATYTY), AKi V3-
TOPKYIOThCA 3 KEPIBHUIITBOM BiJIIIOBiTHOTO TEPUTO-
piambHOTO Oprany Hartionaasuol moainii a6o migpos-
miny Jlep:xaBHOI IPUKOPAOHHOI CIy:K6m YKpaiHu,
a TaKOK BUKOHABUOTO OPTaHy paju, HA TEPHUTO-
pii aroi pmigTMMe 1Ile TpoMaACbKe 00 €THAHHI.
dinmaHCcyBaHHSA [ifJBHOCTI TpoMaacbKoro ¢op-
MYBaHHSA AK HempuOYTKOBOI opraHisamii mae smiiic-
HIOBATHCS BUKJIIOUHO 3 3aKOHHUX JKEPeJI, IPUIOMY
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ocTaHHE 3000B’sd3aHe 3BiTyBaTH Yy (picKaabHi opra-
HU IIPO BiAMOBigHI JoX0AM Ta BUTpaTHU. SIKIIMO OpaTu
0 yBaru KpuTepii mpusHaueHHA, METH TifJIbLHOCTI,
oco0smBoCcTel (POPMYBAaHHSA Ta WiATOPATKYBAaHHSA
IPOMaACEKUX (DOPMYBAaHb 3 OXOPOHU I'POMAACHKO-
r'o MOPAAKY Ta JEP:KaBHOTO KOPAOHY, TO AOILIbHUM
€ BUILJIeHHSA cepell HUX. a) TPOMAaJChbKUX (POPMYyBaHb
3 OXOPOHUW T'POMAJCHKOT0 HMOPAAKY Ta AEP:KABHOTO
KOpJOHY; 6) TpoMaZcbKux (OpMyBaHb 3 OXOPOHU
JepsKaBHOTO KOPAOHY; B) I'POMAACBKUX ()OPMYBaHb
3 OXOPOHM TI'DOMAJCBKOTO HOPAAKY. K CBiguuTH
aHayi3 B3aKOHOAABCTBA, TOJOBHUMU QPYHKUIAMU
IrPOMAJICBKUX (DOPMYBaHb i3 OXOPOHU I'DPOMAJCHKO-
ro TOPAAKY €: a) CIiJbHe IATPYJIOBAHHA BYJIUIH
3 MMOJIiIieio a0 KOPAOHY 3 IPUKOPAOHHOIO CIYK6010;
0) momoMora opraHaM IIPaBoIOPAIKY B pearyBaHHi Ha
IIPABOIIOPYIIEHHS; B) 3AiliCHeHHA mpodimakTuyHOl
poboTu o0 TmomepemKeHHs IpaBomopyireHsb. Ilo
CTOCYETHCA NOBHOBANCEHb TPOMAACLKUX (POPMYBaHb
y TIIpolieci B3aeMoJii 3 IPaBOOXOPOHHUMU OPTaHAMU
III0JI0 OXOPOHY TPOMAJICHKOI0 MOPAAKY i Iep:KaBHOTO
KODPJOHY, TO iX mepesik sakpimmeno y cr. 10 3ako-
Hy «IIpo yuacTs rpoMajiiH B 0XOPOHi IPOMaZCHKOTO
MOPAAKY i Iep:KaBHOTO KOpAoHY» [7]. 3oKpema, 1e:
1) 6paru yuacTh y 3a0e3meueHHi OXOPOHHU TPOMAJ-
CHKOTO MOPAAKY i JePKABHOTO KOPAOHY; 2) BXKUBATH
CIILIBHO 3 TMOJIIEACHKUMHY 3aXO0/IiB II[0[0 IPUITNHEH-
HA aAMiHICTPATUBHUX IIPABONOPYIIEHb i 3JI0YMHIB;
3) MpeaCTaBIATH i 3aXUINATH iHTEPECH CBOIX UJIEeHiB
y Iep:KaBHUX OpPraHax Ta MiIIPUEMCTBAX, yCTaHOBAX,
opraHisarisix, HaBUaJIbHUX 3aKJanax; 4) B3aeMoIis-
TH 3 iHITMMHJ OpPTaHAMU TPOMAJChKOI caMOAisIbHOC-
Ti, Mo 0epyTh y4acTh y 3axX0[ax, CIPAMOBAHUX HA:
BelIeHHA iHAWBIAyasbHO-IPO(GiIaKTHUHOI poboTH
3 ocobaMu, CXMJIBHHUMU [0 BUMHEHHA agMiHicTpa-
THBHUX IIPABOMOPYIIEHD i 3JI0YMHIB; HAJaHHS JOIIO-
Moru y 60poTh0i i3 31oumHamMu y cdepi eKOHOMIKH,
IIOJJATKOBOTO 3aKOHOJABCTBA, 4 TAKOMK IMHUAITBOM,
HapKOMaHi€l0, MOPYIIeHHIMHN IPAaBMJ TOPTiBJIi Ta
y c(epi Ouaroycrporo TepuTopii MicT, iHIMUX Hacee-
HUX IYHKTiB; 0XOPOHA IPUPOAY i mam’ aToK icTopii Ta
KYJIbTypH; 3a0e3meueHHs 0e3IeKn JOPOKHLOTO PYXY;
5) BHOCUTH 10 OPTaHiB Aep:KaBHOI BJIAJW, OpraHiB
MiCIIEBOTO CaMOBPAAYBAHHSA, MiAIPUEMCTB, YCTAHOB
i opramisarmiii HesaJe:KHO Big (popM BiIacHOCTI Ipo-
mO3UIIii I0K0 3amobiraHus agMiHiCTPaTHBHUM IIpa-
BOIIOPYIIEHHAM i 3I0uMHAM, BUHUKHEHHIO TPUYUH i
YMOB, III0 CIPUAIOTH X BUMHEHHO; 6) migTpuMyBaTH
3B’SI3KH 3 BiIOBIAHUMM IPOMAJCHKIMU OpraHisaiti-
SAMHU IHIKEX KpaiH 3 MeTo0 00OMiHY JOCBigZoM pOOOTH.
Ilna BUKOHAHHA 3a3HAUEHWX TOBHOBAYKEHbH UJEHU
IrPOMaAChKUX (DOPMYBAaHb 3 OXOPOHU I'POMAACHKO-
ro HOPAAKY i JeprKaBHOTO KOPAOHY MAlOThb Npaso:
a) CKJaJaT! IPOTOKOJM IIPO aaMiHicTpaTuBHI Ipa-
BOTIOPYINIEHHSA, 30KpeMa BU3HAUEHMX CT. CT. 92,
148, 152, 154, 160, 179, 185-7, 202 KVuAll;
0) ZIOCTaBIATH IPABOMOPYITHUKIB 0 Bi AA1IKY mMOJTiITii
Yy 70 mTady rpoMascbKoro GOopMyBaHHA 3 OXOPOHU

IPOMAZICBKOTO TIOPAAKY 1 Jep:KaBHOTO KOPIOHY;
B) TIEPeBipATH TOKYMEHTH, III0 MOCBiAUYIOTH 0CO0Y;
T') BUMAraTH BiJl 'POMAaIH TOTPUMAaHHS ITPaBOIOPAI-
KYy; IPUIMHEHH aIMiHiCTPATUBHUX IIPABOIIOPYIIEeHD
i smounniB. Koopdunayito Ta KOHMPOLb 3a TisdabHiC-
TI0 FPOMAaAChKUX (DOPMYBaHb, 3TifHO 3i cT. 16 3ako-
HY, 3JiHCHIOIOTH MiCIIeBi Jep:KaBHI agMiHicTpaIii Ta
OpraHM MiCIIEBOTO CAMOBPSIIYBAHHS y Me:KaX CBO-
el xommerentii cminpHO 3 opranamu HamionambHOI
moJritiii Ta migposainamu Ilep:kaBHOI MPUKOPAOHHOL
cay:x0u YKpaiHu, 3aCayXOBYIOUMU IOBiOMJIEHHSA Ta
3BiTM KepiBHUKIB 3asHaueHUX (popmyBaHb. Haroso-
CHMO, IT[0 peaJsisalis 3a3HaUeHUX eJIeMeHTiB afMiHi-
CTPATUBHO-IIPABOBOTO CTATYCY TPOMAICHKUX (POPMY-
BaHb 3 0XOPOHU I'POMAJICEKOTO MOPAAKY i Iep:KaBHOTO
KOPAOHY 3iMCHIOETHCA OCTAaHHIMM HE CaMOCTilHO,
a y IOPAIKY B3aEMO/Il 3 TPaBOOXOPOHHMMY OpTaHa-
mu, 30Kpema HarmionanbHoro mosimieio ta [ep:kas-
HOIO IPHKOPAOHHOIO CIy:K0010 YKpainu.

Peanizaris saBmanHsa (GopMyBaHHSA MOHATTSA B3a-
€MOJIil TpoMajcbKUX (POPMyBaHb 3 OXOPOHU IIPaBO-
TMOPAAKY i Jep:KaBHOTO KOPAOHY 3 IPABOOXOPOHHU-
MU OpraHaMU 3yMOBJIIOE HeOOXiIHICTb 3BePHEHHS 10
TOHATTS «B3aeMOAid». BigmoBigHo g0 HaRMIMPIIIOTO
PO3YMiHHS, B3AEMOJif, AK OCOOJMBUL BUJ COIiajb-
HOI KoMyHiKamii, BimoOpaskae B3aeMHY CIPSIMOBA-
HiCTh iHTEpeciB Ta mijeii cy6’€KTiB y mpoiteci oOMiny
IOPUANYHO 3HAUYINOK AifAJbHICTIO i ii pesyibrara-
mu. J[o CyTHiCHMX O3HAK 3a3HAUEHOTO IOHATTS Bij-
HOCATHh TaKi: a) B3a€MOMiA IOJATAaE B Y3TOAKEHHL
min i1 cy6’eKTiB 3a IiIAMH, YacoM, MicCIleM IIpoBe-
IeHHS, BUKOHABIAMY i Iporpamoro; 0) IJ1d B3aEMo-
nii HeoOXigHA HAABHICTH He MeHINIEe TBOX Cy0 €KTiB;
B) IIiJ uac B3aeMoii KO:KeH i3 B3aeMoLitounx cy6’ ex-
TiB (cucTeM) Ai€ B MeKax HaJaHOI HOMY 3aKOHOAB-
1IeM KOMIeTeHI[ii; ) cy6’ekTiB B3aemomii 00’emHye
€IVNHA MeTa INMOJ0 BUKOHAHHA CILIBHUX B3aBIaHb
[19, c. 162]. IleBHa yacTwHA TpEJCTABHUKIB HAY-
KM agMiHicTpaTHBHOTO mpaBa, 3oxpema O.M. Ban-
nypka [20], posrigzaroTh B3aEMOAiI0 AK (PYHKIIi0
VIPAaBJIiHHSA, 3aBIAKY IKill CTBOPIOIOTHCA YMOBH I
VCIIITHOTO (DYHKITIOHYBAaHHA BCi€l cCTEMU 3araioM
i mna AKOl XapaKTepHOI0 € KOHKDPETHA TOTOMKHICTH
cy0’eKTiB i 00’ €KTiB yIpaBIinHd, iX mepeMina MicIid-
vu. Ha nymry B.K. Konmakosa, B3aemozia y chepi
3a0e3meUeHHs MPABOMOPAAKY — Il HAgBHICTH MiiK
OpraHOM IIPABOMOPSAAKY i TPOMAACHKICTIO CTiHKMX
KOHTaKTiB, AKi BUHUKAIOTD i PO3BUBAIOTHCS HA OCHO-
Bi 3araJbHUX iHTEpeciB, 3 MeTOX 60POTHOU 3 MPaBO-
MOPYIIeHHAMU, 3MIiITHEHHSA I'POMAACHKOTO MOPAIKY
i rpomazcbkoi Gesmexku [ 21, c. 8-9]. Ha gymry
C.B. MexgBenenka, B3aemonia HarioHanbHOI IOJi-
mii YKpaimu 3 IpoMajiChbKiCTIO B IIPABOOXOPOHHIN
TisIBHOCTI — Ile COIiaJbHO 3YMOBJIEHA, Y3rom:KeHa
TisgIbHICTD, AKA BUpaXKeHa y CIIBIpaIli MiK cy0’eK-
TaMU B3a€MOJIil 3 BUKOPUCTAHHAM BiIOBiTHIX (DopM
i MeTofiB 1)1 mOCATHEHHA CIiIbHOI MeTH [22, c. 3.].
3 ypaxyBaHHAM 3a3HAUEHOTO0, BUSHAUAEMO NOHAMM.S
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63aem00ii TPABOOXOPOHHUX OPTaHiB 3 I'POMAACHKU-
M7 (hOPMYBaHHAMU y cepi 0XOPOHU I'POMAZCHKOTO
MOPAAKY i Iep:KaBHOTO KOPAOHY AK BUIY IIPABOBij-
HOCHH, V AKi BCTyIalOTh 3a3HaUeHi cy0 €KTH 3 Me-
TOI0 MiJBUINEHHA e(eKTUBHOCTI mignabHocTi Hario-
HaJbHOI moJrinii, ep:kaBHOI TPUKOPAOHHOI CIyKOU
YkpaiHu, iHIMUX TPABOOXOPOHHUX OpPraHiB IMOZIO0
3a0es3meueHHs My0IiuHOI 0e3meKn, 0XOPOHU TPOMa-
CBKOTO TOPAAKY Ta JeP:KaBHOTO KOPAOHY YKpaiuu,
ILIAXOM OpraHisalii i ImIaHyBaHHS CILJIBHUX 3aXO-
IiB y miit cdepi, 00’ eaHanua indopManiiuux, Tex-
HiYHWX, JIOACBKHX Ta iHIINX PECYPCiB IJI CIILJIBHO-
r'0 IX BUKOPUCTAHHS. 3 ypaXyBaHHAM 3aKPillIeHUX Y
3aKOHOJABCTBI OCHOBOIOJIOKHUX 3acaj, 110 BU3HA-
Yal0Th OCHOBHI BUMOTH O IPABOOXOPOHHUX OPTaHiB,
[0 NPUHYUNI6 TaKOl B3aeMO/ii, Ha HAIITY TYMKY, CJIif
BiHECTHM: BEPXOBEHCTBO IIpaBa; B3aKOHHICTH; Bif-
KPHUTIiCTh, IIPO30PiCTh; 0€3IEepPEepBHICTh; TOJEPAHT-
HiCTh; HOOPOBiIBHICTH; CHiIIBHY yUacTh Y PO3POOITL
Ta IPOBAKEHHI 3aX0/IiB; BBAEMHUH Ta I'POMaJChKUM
KOHTPOJb; ypaxyBaHHd moTped rpomagu. CyTHicTh
IIPOIeCY B3a€MOJil TpoMajchKux (opMyBaHb 3 IIpa-
BOOXOPOHHUMU OpPTraHaMu y cdepi 0XOpOoHU IpoMaj-
CHKOTO TOPAAKY 1 Aep:KaBHOTO KOPAOHY, HA HAIIY
OYMKY, HaiOiJbII IIOBHO PO3KPHBAETHCA UEpes IIO-
HATTA i1 popM AK 30BHIITHBOI'O BUPA3y 3a3HAUEHOTO
BUIY AidAabHOCTI. SIK cBigumuTh aHATi3 3aKOHOTABCTBA
Ta CYCIiJIBHOI MPAKTUKY, TAKUMH (pOpMaMu, 30Kpe-
Ma, €: 1) crmijbHe MATPyJIIOBAHHSA i BUCTABJIEHHSA IIO-
CTiB i3 moTiITi€t0 Ta MPUKOPAOHHOIO CIY:K 6010 (Ha IpH-
KODJOHHUX TEPUTOPiAX); 2) yuacTb y 3abesmeueHHL
OXOPOHU I'POMAICBKOTO MIOPAKY i Yac IpoBeeHHsA
MAaCOBHUX 3aXO0iB; 3) yUacTh y 3aX0/jaX IIPaBOOXOPOH-
HUX OpraHiB, COPAMOBAHUX Ha 60POTHOY 3 OKPeMUMMU
BUJAMHU IIPABONOPYIIEHb; 4) CHOibHE NPOBEIEHHSA
3 MPUKOPAOHHOI CIY:K0010 OMVIAAY HA MapIIpyTax
MOKJIMBOTO PYXY IOPYUTHUKIB [eP:KaBHOTO KOPAOHY;
5) v pasi BUHUKHEHHS HaA3BUUYANHUX CUTYAIlill: Ha-
JaHHS HeBiAKJIaAHOI JoIoMOTH ocobaM, SKi moTepmi-
JIM BiJ HeIlacHUX BUIIAAKIB UM MPABOMOPYINEHb, Ta
y4acTh y PATYBaHHI Jogel i MaiiHa, MiATPpUMAaHHL
I'POMAJICLKOTO HMOPSAAKY Y pasi cTuxifiHoro jmxa Ta
iHIKX HAJA3BUYARHIX 00CTaBLH.

BucnoBku. IloHATTA HOPpMATUBHUX 3acaj ydacTi
rpOMaCbKUX (DOPMYBAHb B OXOPOHI I'POMAJCHKOTO
MOPAKY IMIPOIIOHYEMO PO3YMITH AK CYKYIHICTH HOPM
MiKHApPOJZHOT'O IIpaBa, HAIliOHAJIHHOTO 3aKOHOIAB-
CTBa, IMiI3aKOHHNX HOPMATHUBHO-IIPABOBUX aKTiB, AKi
3aKPIILTIOIOTH OCHOBHI €JIeMeHTH IIPaBOBOTO CTATYCY
IrpOMaChKUX (POPMYBaHb Ta IPABOOXOPOHHUX OPTa-
HiB y mpotieci B3aeMOIii 1100 0XOPOHU I'POMAICHKO-
r'o MOPAJKY 1 Iep:KaBHOTO KOPIOHY, PErJIAMEHTYIOTh
OCHOBHI mapamerpu ii Mexanismy. BigcyTicTs 1i-
JIiCHOTO HOPMATUBHOTO aKTy, 4 TAKOK MPOTAJUHU Ta
HEYBTOJKEHOCTI MiK IOJIOKEeHHAMHN YMHHOTO 3aKO-
HOJIABCTBA ¥ 3a3HaUeHill cepi 3yMOBIOIOTE TOTPEOY
B YIOCKOHAJIEHHI HOpPMaTUBHUX 3acajl y4acTi Ta B3ae-
Mozii rpomMaschRUX (OPMYBAHB 3 TPABOOXOPOHHUMMU

opranamMu y c()epi 0XOpOHU I'POMAACHKOTO MOPAAKY
Ta Jep:KaBHOTO KOPAOHY, 3 YPaxXyBaHHSAM IIPOIeciB
JeleHTpaIisaimii, 3MiH y mpaBoBOMY CTaTyci 00’ef-
HaHUX TEePUTOPiaJbHUX TPOMaJ B YKpaiHi, a TAKOMK
MIO3UTUBHOIO JOCBiLY 3apy0isKHNX KpaiH.

Y KoHTeKcTi ()OpMYBAaHHA TEOPETUUHUX 3acajl
ydJacTi Ta B3a€Moii rpoMafcbKUX (DOPMYyBaHb 3 IIpa-
BOOXOPOHHUMH OpraHAMHU IIOJ0 OXOPOHU I'POMAj-
CHKOT0 TIOPAIKY Ta AePKaBHOI0 KOPAOHY BaKJIUBUM
€ 00T PYHTYBAHHA MOHATH A0MIHICMPAMUBHO-NPABO-
8020 cmamycy cy6’eKTiB B3aeMogii. 3ampOIOHOBAHO
POSYMiHHA TOHATTSI aIMiHICTPATHBHO-IIPABOBOI'O
CTaTyCy IPOMaZChbKUX (POPMYBaHb 3 0XOPOHU I'POMAI-
CHKOTO MOPAAKY i IeP:KAaBHOTO KOPAOHY SIK CHUCTEMU
3aKOHOJJaBUO YPETyJbOBAaHUX, ITEPEBAKHO HOPMAaMU
aIMiHiCTpATUBHOTO IIpaBa, €JEMEHTIB IiJbOBOTO,
OpraHisaIifiHOT0 Ta KOMIIETEHITITHOTO XapaKTepy,
dKi BU3HAUAIOTH IIPaBOBE CTAHOBUINE 3a3HAUEHUX
cy0’eKTiB y mpoIieci B3aeMogii 3 TPaBOOXOPOHHUMU
OopraHaMiy IIMOJO OXOPOHU T'POMAJCHKOIO IMOPAAKY
i mepsxanoro KopHouy. [loBemeHo, 110 MiIbOBUN OJ0K
CKJIAJai0Th HOPMU, ITI0 BUSHAYAIOTH MeTY, 3aBAAHH,
GyHERUIil cyb’eKTa; CcmpyKmMypHo-opeaHizauiiHuil
0JIOK — HOpMU, TIOB’A3aHi 3 PETyII0BAHHAM MOPAIKY
CTBOPEHHSA, OpraHisamii, JiAJbHOCTI Ta MigIOPAIKO-
BaHOCTI Ccy0’€KTa; KomnemeHuiiiHuil 6JJ0K — HOPMH,
AKi 3aKpimIoTh chepy KOMIETeHITil Ta BigmoBi-
TAJTbHICTh MPAIiBHUKIB (YUACHWKIB) TPOMAICHKUX
(hopMyBaHb Ta IPABOOXOPOHHUX OPTaHiB.

Ilin momATTAM B3aeMojil MPABOOXOPOHHUX
OopraHiB 3 rpoMaJchbKuMu (POpMyBaHHAMU Y cde-
pi 0XOpPOHU I'POMAaACHKOTO MOPAAKY i Aep:KaBHOTO
KODPJIOHY CJiZ PO3YyMiTH NIPaBOBiJHOCWMHU, Yy fAKi
BCTYIAIOTh 3a3HaUeHi cy0’€KTH 3 METOO IIi [BUILeH-
HA e(eKTHBHOCTI AigabHOCcTi HamioHanbHOI mouri-
mii, ep:xaBHOI MPUKOPAOHHOI cay:KOu YKpaiuu,
iHITMX TPaBOOXOPOHHUWX OPraHiB II0A0 3abesIme-
yeHHA My0aiuHO0I 0e3IeKu, 0XOPOHU I'POMAICHKOTO
TMOPAAKY Ta MeP:KaBHOT'0 KOPAOHY YKpaiHu, ITIs-
XOM opramisamii i mraHyBaHHS CHiJIBHUX 3aXO0MIiB
y mii cdepi, ob’emHaHHA iHGOPMAIiAHUX, TeX-
HiYHUX, JIOJCHKUX Ta iHIINX PEeCypPCiB AJ CIIiIb-
HOTO IX BUKOPUCTAHHA. 3a3HAUeHa B3a€MOIid Mae
I'PYHTYBATHUCA HA NPUHYUNAX BEPXOBEHCTBA IIPABa;
3aKOHHOCTi; BiIKpuUTOCTi, Ipo3opocTi; Ge3nmepeps-
HOCTi; TOJEPAHTHOCTi; ZOOPOBiIbHOCTI; CHiIbHOI
yuacTi y po3poOIii Ta mpoBajJKeHHi 3aX0fiB; B3a-
€MHOT'0 Ta CYCILIBLHOTO KOHTPOJIO; YpaxXyBaHHA
moTped rpoMagn.

IToganblli MepPCIEKTHBU POSBUTKY TEOPETH-
KO-IIPABOBUX 3acajl yUacTi i B3aeMofil rpoMaaCchKuX
(hopMyBaHb 3 IIPABOOXOPOHHUMH OpPraHAMU IIOJI0
OXOPOHU TPOMAJICHKOI0 MOPAAKY i Iep:KaBHOTO KOp-
IOHY IOB’I3yEMO 3 PO3POOKOIO IIPo0IeMaTUKH (GOPM
1 MeTOZiB 3a3HAUEHOI B3a€MO/ii, 3 ypaxyBaHHIM HO-
BiTHIX (hopMaTiB BBAEMUH MisK ITOJIiITi€T0 i rpoMajoio,
a TaKOK BIIPOBAKEHHA KpallUX 3paskiB 3apydik-
HOTO JIOCBifTy.
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AHoTanis

Bonyiiko O. M. Yuactp rpoMaachkux (hopMyBaHb B
O0XOPOHi I'POMAICHKOT0 MOPAIKY TA IePsKaABHOTO KOPIOHY:
HOPMAaTHUBHI Ta TeopeTnyHi 3acagu. — CraTTa.

¥ crarri amamisyiorbca mpobieMu (GopMyBaHHA HOP-
MATHUBHUX Ta TEOPETUYHUX B3acaj ydyacTi I'DOMaACHKUX
(opMyBaHL y OXOPOHI T'POMAZCHLKOTO HOPANKY Ta HAep-
JKaBHOIO KoOpZoHy. OOGI'DYHTOBAHO PO3YMIiHHS IIOHSATTS
HOPMATHUBHUX B3acajJ ydYacTi TI'poMajchKuxXx (opMyBaHb
B OXOPOHI I'POMa/ICbKOI0 IOPAKY Ta AeP:KABHOTO KOPLOHY
AK CYKYIIHOCTi HOPM MiKHapOZHOTO IIPaBa, HalliOHAJIBHOTO
3aKOHOJABCTBA, ITi3aKOHHUX HOPMATUBHO-IPABOBUX aK-
TiB, IT1[0 BaKPIiILIIOIOTH OCHOBHI €JIEMEHTH IIPABOBOTO CTATY-
Cy rpoMajicbKux ()OPMyBaHb Ta TPABOOXOPOHHUX OpPTaHiB
y Ipoleci BBaEMOIi1 1010 0XOPOHY 'POMAACHKOTO TOPAIKY
i Iep:KaBHOT'O KOPJOHY, PerJaMeHTYIOTh OCHOBHI ITapame-
Tpu ii mexanismy. [oBefeHo, 1[0 BiACYTHICTH IiJIiCHOTO
HOPMATUBHOTO aKTy, IPOTAJUNHU Ta HEY3TOKEHOCTI MK
TIOJIOKEeHHSAMY YNHHOTO 3aKOHOJABCTBA Y 3a3HaUeHil ce-
pi 3yMOBIII0IOTH MOTPEOY B YAOCKOHATEHHI HOPMATUBHUX
3acaji yuacTi Ta B3a€MO/il rpoMajicbKuX ()opMyBaHb 3 IIpa-
BOOXOPOHHUMHU OpraHaMu y cepi 0XOpoHU IPOMaLCHKOT0
TOPAAKY Ta JeP:KaBHOI'0 KOPAOHY, 3 YPaXyBaHHAM IIPOIe-
ciB JereHTpaisaii, 3MiH y IpaBoBOMY cTaTyci 00’exHa-
HUX TepUTOPiaJbHMX TpOMaj B YKpaiHi Ta IO3UTUBHOI'O
IOCBimy 3apy0isKHUX KpaiH.

3ampomoHOBaHO PO3YMIiHHA MOHATTSA aAMiHiCTPaTHB-
HO-IIPABOBOT'0 CTATYCY I'POMAJACHKUX (HOPMYBAHb 3 0XOPO-
HU TPOMAJICHKOTO MOPAAKY i IepKaBHOTO KOPJOHY AK CHUC-
TeMHU 3aKOHOAABUO YPEryJbOBaHUX, TEPEBAKHO HOPMAMU
aIMiHICTPATUBHOTO IIpaBa, eJIEMEHTIB I[iJIbOBOTO, OpTraHi-
3aI[iffHOT0 Ta KOMIIeTEeHIIINHOTO XapaKTepy, AKi BU3HAUA-
I0Th IPABOBE CTAHOBUIIE 3a3HAUEHUX CY0 €KTiB y mporeci
B3a€EMOJIil 3 TPABOOXOPOHHUMU OPraHAMU ITIOAO OXOPOHU
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IPOMAJICBKOTO IOPAAKY i Jep:KaBHOTO KopnoHy. JloBene-
HO, IO IiJBOBUI OJIOK 3a3HAYEHOTO MOHATTA CKJIAJAI0Th
HOPMU, III0 BUBHAYAIOTH METY, 3aBJAHHA, QYHKIII cy0’ €K-
Ta; CTPYKTYPHO-OpraHisaIiiiHuii 610K — HOPMI, OB’ A3aHi
3 PeryJII0BaHHAM IOPAAKY CTBOPEHHS, opraHisarii, aidib-
HOCTi Ta MiATOPAIKOBAHOCTI Cy0 €KTa; KOMIETEHITIHHUII
0JI0K — HOPMU, AKi 3aKPiILIIOTE chepy KOMIETEHIil Ta
BiATIOBiJa/MbHICTS PaNliBHUKIB (YYACHUKIB) rPOMAAChKUX
(opMyBaHb Ta IPABOOXOPOHHUX OPTraHiB.

AprymeHTOBaHO, IO MiJ MOHATTAM B3a€MOii mpaBo-
0XOPOHHUX OPraHiB3rPoMaichbKUMU POPMYBaHHIAMU Y ce-
Pi 0XOPOHU IPOMAJICHKOTO MIOPAKY i Iep:KaBHOTO KOPAOHY
CJIiJT pO3YyMiTHU IPABOBiJHOCUHM, Y AKi BCTYIAIOTh 3a3HAUE-
Hicy0’€KTH 3 MEeTOI0 i ABUIIeHHA e(DeK THBHOCTI i IbHOCTI
Harmionanssoi mominii, lep:xaBHOI IPUKOPAOHHOI CIy:KOM
Yxpainu, iHIIMX MPABOOXOPOHHUX OPraHiB IIOZO 3a0es-
meueHHsd my6riuHoi 6e3meKu, 0XOPOHU IPOMAaAChKOIO II0-
PAOKY Ta AEpKAaBHOTO KOPAOHY, ILJIAXOM opraHisamii i
IJIaHYBaHHA CIOLIBHUX 3aXOMiB y ITift cepi, 00’eqHaHHA
iHpopMamiiHNX, TEXHIYHUX, JIOACBKUX Ta IHIINX pe-
CYPCiB AJIg CHiBHOTO iX BUKOpUCTAHHA. 3a3HaUeHa B3a-
€MOJIid Mae TPYHTYBaTHUCA HA TMPUHITAIIAX: BEPXOBEHCTBA
IpaBa; 3aKOHHOCTi; BIIKPUTOCTi, IPO30POCTi; Oe3mepeps-
HOCTi; TOJIepaHTHOCTi; H0OpOBiIbHOCTI; cmijbHOI yuacTi
y po3po0Ili Ta MpOBaJ:KeHHI 3aX0/iB; B3AEMHOI'0 Ta CYyC-
ILTHHOT0 KOHTPOJIIO; YPaXyBaHHS IOTPEO rPOMajIu.

BusnaueHo, 1110 IOAANbIIL TIEPCIEKTUBY POSBUTKY Te-
OPETHUKO-IIPABOBUX 3acaj yUIacTi i B3aeMofii rpoMaZicbKux
(hopMyBaHb 3 TPABOOXOPOHHUME OPTaHAMM IIIOJ0 OXOPOHHU
IPOMAaZICHKOTO MOPAAKY i IepKaBHOTO KOPAOHY CJIiJ| IOB’ d-
3yBaTH 3 PO3po0KOI0 mpobieMaTuky (GopM i MeTo/IiB 3a3Ha-
ueHOI B3aeMO/ii, 3 ypaxyBaHHAM HOBITHIX (popMmaTiB B3ae-
MUH MiXK TOJIIII€0 i TPOMAJ00, a TAKOK BIPOBAKEHHA
Kparmux 3pasKiB 3apy0isKHOTO IOCBimy.

Karouosi caosa: rpoMaachki (hopMyBaHHs, HOPMATHB-
Hi 3acaju, afiMiHicTpaTUBHO-IIPABOBUI CTATyC, B3BAEMOIid,
0XOPOHA TPOMAJICHKOTO TIOPAIKY.

Summary

Voluyko O. M. Participation of public formations
in the protection of public order and the state border:
normative and theoretical principles. — Article.

The article analyzes the problems of formation of
normative and theoretical bases of participation of public
formations in the protection of public order and the state
border. The understanding of the concept of normative
bases of participation of public formations in protection
of public order and state border as set of norms of the
international law, the national legislation, by-laws fixing
the basic elements of the legal status of public formations

and law enforcement bodies in the process of interaction
on protection of public order and state border, regulate
the basic parameters of its mechanism. It is proved
that the lack of a comprehensive normative act, gaps
and inconsistencies between the provisions of current
legislation in this area necessitate the improvement
of normative bases of participation and interaction of
public formations with law enforcement agencies in
the field of public order and state border, taking into
account decentralization processes. united territorial
communities in Ukraine and the positive experience of
foreign countries.

An understanding of the concept of administrative
and legal status of public formations for the protection
of public order and the state border as a system of
legally regulated, mainly by administrative law,
elements of target, organizational and competence,
which determine the legal status of these entities in
cooperation with law enforcement agencies public order
and state border. It is proved that the target block of
the specified concept consists of the norms defining the
purpose, tasks, functions of the subject; structural and
organizational unit - the rules related to the regulation
of the order of creation, organization, activity and
subordination of the subject; competence block - norms
that establish the scope of competence and responsibility
of employees (participants) of public formations and law
enforcement agencies. This interaction should be based
on the principles of: the rule of law; legality; openness,
transparency; continuity; tolerance; voluntariness; joint
participation in the development and implementation of
activities; mutual and social control; taking into account
the needs of the community.

It is argued that the concept of interaction of law
enforcement agencies with public formations in the field of
public order and state border should be understood as legal
relations entered into by these entities in order to increase
the efficiency of the National Police, State Border Guard
Service of Ukraine and other law enforcement agencies.

It is determined that further prospects of development
of theoretical and legal bases of participation and
interaction of public formations with law enforcement
bodies on protection of public order and state border should
be connected with development of problems of forms and
methods of the specified interaction, taking into account the
newest formats of relations between police and community.
introduction of the best samples of foreign experience.

Key words: public formations, normative principles,
administrative and legal status, interaction, protection
of public order.
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MEPEXIJI 10 E-HOTAPIATY K ITPOTHUEIIIEMIYHIN 3AXIJ TEP;KABU

ITocranoBka mpodoaemu. Ha gpymry Bimomoro
MaremMaTuka Ta Tpeiimepa Haccima Taneba, momu
CXWJIbHI ToMiuaTy Jjuie Ti mpobaeMu, Bif AKUX He
Oynu saxmuineHi sasgamerigs. HaromicTs sampoBap-
JKeHi 3amo0iKHi 3aX0auM HiXTO He moMiuae, af:Ke He
BimuyBae Ha co0i BILIuB mpo0JeM, Bil AKUX BOHU 3a-
XUIamTs. MOKJINBO, caMe TOMY BeJIHKa KiJbKicTh
3aKOHIB MPUUMAETHCA BiKE ITCJISA TOr0, AK BUABJII-
I0ThCA mpobiemu ix BigcyTHOCTI [1].

Tak cranocd i mif 4yac po3MOBCIOAYKEHHSA TOCTPOI
pecmipaToproi xBopo6m COVID-19, copuumzenoi
ropoHasipycom SARS-CoV-2 (mami — «COVID-19»).
CaiT nepeBa:xHO OYB He TOTOBUIL IO TAKOT'O PO3BUTKY
MOAi#, i OGiMBIIiCTL AEP:KAB BUMYIIEHO MEPETJISHY-
JIa CBO€ IIPOTHEIiJeMiuHe 3aKOHOAABCTBO. ¥ TaKUX
yMOBaxX 3MIiHWJIMCA i MiAXOAW KpaiH J0 3aCTOCYBaH-
HA CYYaCHUX TEXHOJIOTiH Y CYCIiNbCTBi. 3yMOBIEHMIH
COVID-19 nepexizx paxy kpail 10 e-HOTapiaTy MOXKHA
POSTIAmaTH K OMWH i3 IIPOTUEIiIeMiTHIX 3aX0/iB.

Cran pgocrimxenna. Ilpormemizemiumi saxomum
Jep:KaBU B YKPalHCBKiN HayIli mocaimsKyBasucd Ie-
PeBaXKHO 3 MeAWYHOI cTOpoHHW. IIpaBoBHWiI acmeKT
OpoTHUAil JAep:KaBu iHMEKIiMHNM 3aXBOPIOBAHHAM
JOCTiMKyBaBCA TaKUMHU BIiTUMBHAHUMU HAYKOB-
mamu, gk H.O. Bacioxk, 3.C. I'magyu, M.II. Jlixtep,
B.T. Yopna, B.B. lllagpanceruii Tormo. Kpim Toro,
e-BpANYBaHHA 3arajoM Ta e-HOTapiaT 30KpeMa He
posTiIAmaIuca AK IPOTHEIieMiuHi 3aX0mM JepiKa-
Bu. E-HOoTapiaT y cBOiX pO3BifiIKax Tak UM iHAKIIIe
anagmisyBamu Taki gocuiguumiu, ax O0.10. Kysbwmin-
cbka, X.M. Mapkosuu, B.M. Mapuenro, H.M. Ilas-
a0k, B.B. IIpuioschbkuii Ta OaraTo inmux. Bogrouac
BILIMB 30BHIIMHIX YMHHUKIB (TakuxX AK iH(GeKminHL
3aXBOPIOBAHHS) Ha 3alIPOBA/KEHHS e-HOTapiaTy He
JIOCJIiIKyBaBCH.

MeTo10 TOCTIMKEHHSI € BUOKPEMJIEHHSA IIEPEXOY
[0 e-HOTapiaTy AK IPOTHEMiJeMiuHOT0 3aX0Ay Hep-
JKaBU Ta BUBUEHHS Mi’KHAPOTHOTO ZOCBily 3ampoBa-
JIKeHHA e-HOTapiaTy IJ1d MOMKJIUBOCTI #0TO 3acTOCY-
BaHHA B YKpaiHi.

Bukmag ocHoBHoro Mmartepiamy. OcraHHIM
BUKJUKOM ChOTOJIeHHA AK IJIA YKpaiHu, Tak i mid

© B. M. 3ansorin, . C. Baduu, 2020

BCHOTO CBiTY cTaso crpiMke momwupenusa COVID-19.
Bigmosigao 1o cr. 30 3axkony Yipainu «OcHoBU 3a-
KOHOJABCTBa YKpPAiHW TIPO OXOPOHY 3I0POB’S» Bif
19.11.1992 p. Ne 2801-XII nep:xaBa sabesmeuye
IJIAHOMipHE HayKOBO OOT'PYHTOBaHE MOTEPeIKeHH,
JIIKyBaHHSA, JIOKAJIi3allifo Ta JiKBifgaImio MacoBux iH-
(exIitHUX 3aXBOPIOBAHb [2].

Bapro morogutmca i3 JOyMKOI YKPaiHCBKOI
nocraiguauni E.H. Opingu, sxa BKasye Ha Te, II[0 Je-
3indopmaris, HeJOCTATHICTh HAIIOHAJIBHUX PECcyp-
ciB emieMioTOTiuHOTO HATJIAAY i 3aC00iB CTPUMYBaH-
HA emifiemMi#l, a TaKOM BiJCYTHICTb MiKHAPOIHOI'O
MeXaHi3My HaJaHHA AOIMOMOTH, SK B IOPUIWYHIN,
TaK i B IpaKTUUHiN (hopMi, MOKe CIIPUATH TOMY, 1110
cnajax emimemii HaOyme xapaKTepy 3arposu MisKHA-
poxHOrO Macmrady [3, c. 199].

Caig 3asHaumTH, 10 AJSA IMOAOJAHHS MaHAeMil
rocTpo HeobxinHe eeKTHBHE ympaBIiHHA y chepi
OXOPOHU 3I0POB’d, AKe BKJIUAE B cebe HaIeKHE
3a0e3meueHHA AePIKABOI0 IIPOTUEIMieMIUHIX 3aX0-
IiB. BusHaueHHS TepMiHY «IPOTHENigeMiuHi 3aX0-
oW mep:kaBu» MicTuTheA y 3akoHi Yrpainm «IIpo
3aXMCT HaCeJeHHS Bif iHQeKIifiHMX XBOpoO» Bif
06.04.2000 p. No 1645-111 [4]. ITe moHATTSA BKIIOUAE
B cebe KOMILJIEKC OpraHisaliiuux, MeJuKO-caHiTap-
HUX, BeTePUHAPHUX, iHKEHEPHO-TeXHIUYHUX, aJMi-
HiCTPAaTWBHUX Ta iHIIWX 3aXO0MiB, IO 3AiACHIOIOTH-
¢ 3 METOI0 3amo0iraHHs MOMWPEeHHIO iHQeRIiHHIX
XBOpo0, Jokramisamii Ta mikBigmamii ix ocepeakis,
cnanaxiB Ta emigemiii. TakuM unHOM, MOKEMO KOH-
cTaTyBaTH, IO HaBeleHi 3aX0AM € 3araJbHUMU Ta
HEBUUEPIHUMH, III0 CBOEIO UePTy MOTPedye MOmab-
IIIOTO 3aKOHOJABUOTO P03’ ICHEHHS Ta BOTHOYAC JA€
IpoCTip A PO3POO0KM HOBMX IPOTHEIifeMiuHMX
3aXO0[IiB Iep:KaBHU.

Kaungunar megnunux zHayk O.B. PsaOokonb Haro-
JIOIITY€e HA TOMY, III0 TPOTHEIiIeMiuHi 3aX0/[1 MAIOTh
OyTu cupsaMOBaHI Ha HeHTpasisariro mKepes iHpek-
IIii, po3puB MIIAXiB i MexaHi3mMiB mepemaui 30yIHU-
KiB, IiIBUINEHHA HECIIPUAHATINBOCTI HACEJIEHHS 0
indeKmiTHNX 3aXBOPIOBAHb, IOCTA0IeHH Iii Ha JTT0-
Iell pisHMX eKCTPeMaJbHUX YMHHUKIB [5, ¢. 16—17].
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3 orAgy Ha BHINle3asHAUeHe MU BBAKAEMO, IO
3aIIPOBAJIXKEHHS e-HOTapiaTy AK CKJIaJHUKA e-Bpd-
IYBaHHA i3 3aCTOCYBaHHAM TeXHOJIOTiH eJIeKTPOHHO-
ro TOKyMeHT000iry Ta imenTudikamii ocodu B ymo-
Bax maugemii COVID-19 moske BBasKaTHUCA OSHUM i3
IPOTHeNiIeMiuHnX 3axXoxiB mep:kaBu. OcoOnuBicTh
IILOTO IIPOTHEIiJeMiUYHOTO 3aXO0Ay IOJIATAE Y MOMK-
JIMBOCTi TOTO IOJAJBIIOrO0 iCHYBaHHS AK YaCTUHU
HAIli0HAJBHOTO 3aKOHOJABCTBA HABITh MiCJId TOTO, AK
xBOpoba Oyae mprbopKaHa.

Orxe, BU3HAUUBIINCHL 3 TAKHUM IPOTHEIIie-
MIiYHUM 3aXO0J0M, POBKPHEMO HOr0 TEXHOJOTiUHL
ImiJBaJIMHU, a caMe eJeKTPOHHUH JOKYMeHTooO0ir Ta
imenTudikaIliio ocodu y IpaBoBiJHOCHHAX 3 €JIEKTPO-
HHUM JJOKYMEHT000iroMm.

3ampoBa KeHHSI eJIeKTPOHHOTO JOKYMEHTO00i-
Iy He 0yJI0 IOB’g3aHO i3 emizeMiosoriuHo0 cuTya-
i€l B KpaiHi, OCKiJBKU IOYaoCd 3aJ0Bro 10 IIO-
asu COVID-19. 3axon Yxkpainu «IIpo enrekTpoHHL
JOKYMEHTH Ta €eJeKTPOHHHUN JOKYMEHTO00ir» Bif
22.05.2003 p. Ne 851-1V [6] 3araaB (pyHmamMeHT I
ITOJJAJIBIIION0 PO3BUTKY €JIEKTPOHHOI IepKaBH.

H.O. JleBuIbKa JOIiIBHO 3ayBaMKye, 10 CHCTEMA
B0BHIIITHBOTO JOKYMEHTOO00Iry, y SKOMY JOCTYI IO
IOPUINYHNX JOKYMEHTIB HassBHUN yV OYAb-IKMIl Uac
tTa y OyAb-aKkoMy Miciii, Habupae oOeptie. Ilepexin
Ha OesmamepoBe IiJIOBOJACTBO 3MEHIIUTH BUTPATH,
a indopmalia posMimyeTbecsa B OLIBII ZOCTYIHOMY
JJId VIPaBJIiHHA Ta CIiJIbHOI podoTu Miciti[7, c. 63].

KnrouoBuM MUTaHHAM €JIeKTPOHHOTO TOKYMEHTO-
00iry e imentudirarisa ocid, 1m0 03HATOMIIOIOTHECA 3
JOKYMEHTaMH’, BHOCATD JO CHCTEMU HOBi JOKYMEHTH
abo sminm g0 Hux. ChOrofHi Ile MUTAHHSA PETyJIio-
eTbesa 3aKoHOM YKpaium «IIpo eneKTpoHHI moBipui
mocayru» Big 05.10.2017 p. Ne 2155-VIII [8]. 3ako-
HOJIABIIi ITepeA0aunIy TPU BUAU eJIeKTPOHHUX TiAITH-
ciB, KOJKHOMY 3 AKMX IIPUTaMaHHa BJIAaCHA TeXHOJIO-
risg mu@pyBaHHA TaHUX:

— IIPOCTUY eJIeKTPOHHUM MiINKC Ta ITIeYaTKa;

— VIOCKOHAJIEHWH eJIeKTPOHHU ITi ITTHC Ta TeYaTKa;

— KBaJi(hiKoOBaHWK eJeKTPOHHMI IigOuc Ta
mevaTka.

JIuire octaHHI# TPUPIBHIOETHCSA 0 BJIACHOPYYHOTO
mignucy ocobu. KBamidikoBanuil eIeKTPOHHUN IIif-
muc (zauai — KEII) 36epiraerscsa Ha cremiaabHOMY HOCIT
iropmarii y dpopmi USB-(iemn-HakomuuyBayua Ta Bu-
JAeThCs KOHKPETHi# ocobi. [[1a oTpuMaHHS BIaCHOTO
KBaJIi(piKOBAaHOI0 eJIEKTPOHHOTO MiINCY Tpeba HaJaTh
KOIlii OKyMeHTa, IO BCTAHOBJIOE 0co0y, Ta imeHTu-
(hiramiitmoro HomMepy 006IiKOBOI KapTKY ILIATHUKA II0-
natkiB. Burkopucratu KEII mo:xHa mix yac BBemeHHS
TapoJIio, KUY Mae 3HATH JIMIIe oro BiracHuK. Hapasi
BuropucTanis KEII € 000B’A3K0BUM AJIs ITOCAZOBUX
ocib oprasiB Jep:KaBHOI BJIagu Ta MiCI[EBOTO CAMOBPSI-
IyBaHHS, PEECTPATOPiB, HOTAPiyCiB TOITO. 3a ABa POKHI
CBOTO iCHYBaHHA TaKa cucTeMa imeHTH(iKaIii moxasa-
J1a ¢BOI0 e(heKTUBHICTD 1 MOKe OYTH OCHOBOIO I BIIPO-
BaJ’KeHHSA e-HOoTapiaTy B YKpaiHi.

Taxosx MaeMo BigmiTuTH, 110 e-HOTapiaT 6e3yMOB-
HO € CKJIAJHUKOM e-BPANYBaHHSA, ajiKe 3aCHOBAHMI
Ha B3a€EMOJIil Iep:KaBHUX PEECTPiB Ta iHGopMaIiiHo-
KOMYHiKaIiitHuX pecypcis. Bixrak 6e3 KoOMILIeKCHO-
T'0 3aCTOCYBAaHHA TeXHOJIOTiH V PYHKIIIOHYBaHHI fep-
’KaBU e-HOTapiaT HEMOKJIMBUH.

Bigmosizro 1m0 KeMOpHIKCHKOTO CJIOBHMKA
«e-BpALYBaHHA», a0b0 K <«eJIEKTPOHHE BPAAYBaH-
HS», — [Ie BUKOPUCTAHHS YPAL0M [HTepHEeTY 3 METOI0
HaJaHHA JIOJAM MOKJIUBOCTI OTPUMYBATH Jep:KaBHL
TIOCJIyTH Ta OpaTH y4acThb y IPUHHATTI pinteHs [9].

Tpagurifino Ta HebesmifcTaBHO B3ipleM e-Bps-
IyBaHHS BBa:KaroTh KCTOHIIO, fKa IOCTYIOBO PO3-
BuBasacsa y Bigmosigmomy mampami 3 2000 poxy.
Hapasi samicTh macmopTa Ko:KeH ecToHeIb 3 15 po-
KiB orpumye cmenianbny ID-kapTKy. 3aBASKHU Ipo-
rpami X-Road sabesmeuyeTbes B3a€MO3B SI30K MisK
peecTpaMu i uepes TaKy KapTKy MOMKHA OTPUMYBaTH
MpaKTUYHO yci nep:kaBHi mocayru [10].

Bapro sasmaumTm, 110 OCTaHHIM uyacoM YKpaiHa
CIPUSAE POSBUTKY e-BPANYBAHHA IOBOJI iHTEHCHBHO.
30KpeMa, Hapasi iCHye MOKJINBICTD IPONTH BECh MLIAX
BiJl TOZIaHHS II030BHOI 3a5BY JI0 IIPIMYCOBOTO BUKOHAH-
HS PiIlIeHHS CyAy BUKJIIOUHO uepes Aep:KaBHi iHpopma-
IifHO-KOMYHIKaIliiiHi cucTeMu. 3aBAAKY CAMHUM Aep-
JKaBHIM Be0-TIopTajaM eJeKTPOHHUX mocayT «Ouiain
OynuHOK foctuirii» [11] Ta «[is» [12] 8’aBmmach MOXK-
JIUBICTh AUCTAHIIIMHO PeecTpyBaTy (hisuIHUX 0CiO-1mif-
MIPUEMIIIB Ta IOPUIUIHUX 0Ci0, OTPUMYBATHU BifjoMOCTi
3 JIeP:KaBHUX PEECTPiB, OTPUMYBATH JIilleHBil Ta 103-
BOJIM, PEECTPYBATH TPAHCIOPTHI 3aC00M, aKTHU ITUBLIb-
Horo crany tomo. 3 mouatky 2020 p. sampoBamixe-
HUU MOOLTBHME mofaToK «[id», B AKOMY JOKYMEHTH,
[0 TOCBiAuyioTh 0co0y (ID-macmopT Ta mMOCBigueHHS
BOJIis1), IPUPiBHIOIOTHLCS [0 ATIEPOBUX OPUTIHAJIB.

Kpim Toro, Ha mep:kaBHOMY Ta PEriOHAJBHOMY
PiBHAX € MOKJIWBOCTI BifcaigkoByBaTu Imrpadu 3a
MOPYIIEeHHA IPAaBUJ JOPOKHBOI'O PYXY, €BaKyalito
TPAHCIIOPTHOTO 3aco0y, mMoJaBaTH eJIeKTPOHHI MeTu-
1ii Toirmo.

Ilonpu Takuii CTPIMKMI PO3BUTOK €JEKTPOHHO-
ro BpSAyBaHHA — B YKpaiHi e-morapiaT moci Bim-
cyruift. Ille y mroromy 2020 pory MiHicTp focTuIrii
I.JI. Mastocbka mOBiJoMUB, 1110 V MiHiCTEPCTBi po3-
poOMIM 3aKOHOMPOEKT, AKHU HAJAacTh HOTapiycam
MOKJIUBICTh 3aBipATH €JIeKTPoHHI HoKkymenTu [13].
Ha :xanb, y Bepxoswriii Paxi 1ei 3aKOHOIIPOEKT I0Ci
He 3apeecTPOBaHUIT.

Ilompu sarikaBieHICTh BITUMBHAHUX HAYKOBIIIB
y e-HOTapiari, Horo BU3HAUeHHA J0Ci He chopMOBaHe
Hi Ha 3aKOHOJABUOMY, Hi Ha JOKTPUHAJIBHOMY PiB-
Hax. Sk Bmasno 3asHauuB B.B. IIpuioBcbiuii, «iie
TTOKM 1110 abCTpaKTHe BU3HAUEHHSA OKPEeMOI JIAHKHU HO-
rapiajgbHOI HignbpHOCTI» [14, ¢. 130]. ¥V 3akopmoHHUX
I'Kepesrax B3HAXOAWMO BU3HAUEHHSA «e-HOTapiyca»
(eNotary) — Horapiyca, AKuii BUMHSAE HOTapiaabHi il
eJIEKTPOHHO (BiAIajieHo0) i3 3aCTOCYBaHHAM eJIeKTPO-
HHOTO migmucy [15].



Bunyck 5(34), 2020

107

Ha mamy gymKy, e-HOTapiaT MOXHA BU3HAUUTH
AK 3a0e3IeueHy Aep:KaBoi0 MOMKJINBICTD BiTaIeHOTO
BUMHEHHA HOTApiaJbHUX Ailh mpu inenTH(dikamii ycix
il yuacHUKIB Ta 3aBAAKY (PYHKI[IOHYBAHHIO JePiKaB-
HUX iH(popMAaiiHO-KOMYHIKAIliTHUX CUCTEM.

[Iporuenigemiuni 3axonu y cepi BUNHEHHS HOTA-
pianTbHUX Aill 3BOAATHCS JIHUIIE 0 0COOIMBUX MIPABII
poboTtu HoTapiycis. Bigmosizuo mo sucra MinicTep-
ctBa toctuiii Yrpainu «Illomo oprawisarii po6otu
JIep:KaBHUX HOTApiaJbHUX KOHTOP Ta IPUBATHUX HO-
rapiyciB Ha uac mii kapanTuny» Big 17.03.2020 p. HO-
TapiycaM peKOMeHIYEThCA OOMEKUTH IPUIOM I'PO-
MajgsaH (JTUIne IS HeBiAKJIagHuX HOTapiaJbHUX Iii)
Ta 3MINCHIOBATH yCi MOXKJIMBI Ipo(iJIakTHUHI 3aX0-
ou nas 0opoTs0u 3 XBopoOoio. Bigmanrenum momuHi
€ TLIBKY KOHCYJILTYBaHHA rpoManaH [16].

Bomaouac mocBim iHO3eMHHX KpaiH JeMOHCTPYE
MO3UTHUBHY MPAKTUKY 3alIPOBAJKeHHS e-HOTapiary.

Bigmosigmo g0 10 mpunmuny IIpuuiunis momo-
nanua kpusu COVID-19 €spomneiicbkoro iHCTUTYTY
IpaBa Jep:KaBy IOBUHHI 3a0e3MeUNTH MOXKJINBICTH
VKJIAJAaHHSA KOHTPAKTIB, IPUAHATTSA YIPABIiHCHKUX
pimeHs Ta 3ifiCHEHHA BCiX iHIMUX IOPUAWYHO 3HA-
yymux Aifl HA BificTaHi, BKJIIOUYAIOUM BUMHEHHS HO-
rapiasbaux miit [17]. Ak Mu mepecBiguumoch maui,
OKpeMi Kpainu €BpOIH Ta CBiTY HAMAraThCs JOTPHU-
MYBATHUCA IIHOTO IPUHITAIY .

30.04.2020 p. y Bensrii 6ymo mpuiiaaTo 3akoH
«IIpo pisHi moJOMKEHHS PO MPaBOCY/AA Ta HOTAPI-
aJbHY POOOTY B KOHTEKCTI O0POTHOM 3 HMOIMINPEHHAM
COVID-19». 3ampoBam:keHO 3MiHM 10 3aKOHOIAB-
CTBa, II[0 perjJaMeHTye MisabHicTh HoTapiycis. 3o0-
Kpema, cr. 11 sraganoro 3aKOHY THMYacOBO 3YIIH-
HEHO MOJIOJKEHHs IOA0 HeobXimHoCcTi saryueHHSA
HOTapiycoM ABOX CBifiKiB y pasi, KoJIu ofHAa 3i cTOpiH
He MOJKe IiAmmcaTuch, ciima ado rayxonima. Kpim
TOr0, CT. 6 3aKOHY JOIMyCKae BUMHEHHS HOTapiajb-
HUX Jiff Biggameno. Y 3B’A3Ky 3 HeoOXigHicTIO imeH-
rudikailii cropin 3akKoH BuMAarae, o0 CTOPOHU 3B’ -
3yBaJIKCs 3 HOTAPiyCcOM Y PesKUMi BimeoxkoH(pepeHIii
Ta BUKOPUCTOBYBAJY OAWH i3 TBOX METOiB JJI ileH-
tudikamii:

— OesbprifichbKa eJeKTpoHHA izenTr(diKaIifina Kap-
ta abo “eID” — moctymHa pesugentam Bexabrii (Hesa-
JIEXKHO BiJ rpoMajsgHCTBa) Ta OAbriCHKMM TpOMa-
ITHAM 34 KOPJOHOM;

—itsme, MObiTBLHUN NOJATOK, KU Hi€ BUKJIIOUHO
B Beubrii.

ITap. 6 cr. 6 3akoHY TP IILOMY BKAa3YE, III0 TOJIO-
JKeHHA IIPO TEPUTOPiaJbHY KOMIIETEHI[iF0 HOTapiyca
i yac BUMHEHHS HOTapiaabHUX Iif BigmajeHo He
3acTocoByThCA [18].

COVID-19 cTaB mprunHOIO 3aIIPOBAKEHHS €-HO-
rapiary y Bpasmirii. MinicTepcTBo 1octumii npuitnsa-
a0 moctaroBy Ne 100 Big 25.05.2020 p., Bigmosizuo
JI0 IKO1 TOCTYII 710 eJIEKTPOHHOT'O HOTapiary 3mificHo-
€THCA 3 BUKOPUCTAHHAM ITU(PPOBOTo migmucy abo 3a
JIOTIOMOT010 6iOMEeTPUYHUX TeXHOJIOTiH (HampuKJIas,

ymap. 3 ct. 18 3a3HauaeThes BifduTOK mauabis). IIpo-
Te IJIA HOTapiyciB BcTaHOBJIEHI KpuTepil TepmTopi-
aJbHOI KOMIIeTEHITii:

— SKIIO B MeXKaxX OfHiel BigmameHol HoTapiaabHOI
nii girypytoTh 06’€KTH HEPYXOMOT0 MaliHa, II0 3Ha-
XONATHCS B PisHUX 00JIACTSAX, BUNHATH HOTAPiaIbHY
Iit0 MOJKe HoTapiyc 3a MiciieM peecTpaiiii 0yab-sIKOT0
3 00’eKTiB Hepyxomoro maiiHa (map. 1 cr. 19);

— SKIINO HEPyXoMe MaifHO 3HAXOIUThCA B JepiKa-
Bi IPOKMBAaHHS IOKYIIA, HOTAPiaJbHY Ail0 MOXK-
HAa BUMHATH y HOTapiyca Aep:KaBU IPOMKUBAHHSI
mokymiisa (map. 2 cr. 19);

—inmi HoTapianmbHi Al BUMHSAIOTHCS HOTApiycoMm
3a MicIleM IIPOBeJeHHI PeecTpaIiiHol mii;

— AKIO0 BHACJTIJOK BUMHEHHS HOTapiambHOI mii
y peecTpu 3MiHM He BHOCATHCSA — HOTapiaJbHi mii
BUMHSIOTLCA 34 MicIleM MPOKMBAHHA 3asdBHUKA
(ct. 20)[19].

IlepciekTBa BOPOBAIKEHHA €JEKTPOHHOT'O HO-
rapiaty Hapasi posriazaerbea y Crmonyuenux Ilra-
rax Amepuxu. 18.03.2020 p. mo mapiameHTy 6yJjo
OaHO 3aKOHOMPOEKT Ne 3533 (3aKOH mpo 3aXHUCT
1 migTPUMKY TOPTiBJIi 3 BUKOPUCTAHHAM AUCTAHITiN-
HOTO Ta €JeKTPOHHOTO HOTApiaJbHOTO 3aBipeHH:),
KM 3aIIPOIIOHOBAHO O3BOJIUTH BiJfaieHe BUMHEH-
Ha HoTapianpauUX mii [20]. Bigmitumo, 1o exexTpo-
HHUU HOTapiaT nie Ha piBHI OKpeMux mratiB. CTraHoM
Ha 12.11.2020 p. B:xe y 29 mrarax i3 50 meraizosa-
He BijjajeHe BUMHEHHA HOTapianapHux rii [21].

IloBHiCTIO BiZIMOBHUTHCH BijJ ITAmepoBOr0 AOKY-
MeHTOo00iry y HoTapiaTi mMOKM 1[0 He MOMKYTh Ha
®ininminax. BigmoBizao mo TumuacoBux IpaBmI
TUCTAHIIAHOTO HOTApiaJbHOTO 3aBipeHHS IMalepo-
Bux noxkymentiB AM Ne 20-07-04-CK moxymeHTH
MOXKYTh OyTH HOCTaBJIeHi HOTapiycy B sameuaTa-
HOMY Iakeri ocobucto abo Kyp’epom. Hamiomans-
He 3aKOHOJABCTBO BUMAarae, Imo0 B TaKOMY HakeTi
s3HaxoguBcsas KoMmmakT-nuck (CD) abo uern-Hako-
nuuyBau (USB), akwuii mictuts Bifeo mipnmucanHa
0c00010 TOKYMeHTa (Bifleo TaK0K MOKHA HaAicJaaTH
€JIEKTPOHHOIO MOIITOI0 a60 iHmuMu Iu(PPOBUMHU 3a-
cobamu 3B’ABKY). AKIO ocoba, 110 3BEPTAETHCA 3a
BUMHEHHAM HOTapiagbHOI Aii, HOTapiycy HeBimoma,
HeoOX1THO TaKOK BigmpaBuTu 2 KOmii BUJAHUX Aep-
JKaBOI0 MOCBimueHb ocobu. Taka K BHMOTa PO3IO-
BCIOIKYEThCA 1 Ha cBimKiB [22].

Bigsmaummo Toi (akT, IO B AeAKHX KpaiHax
eJIEKTPOHHUH HOTapiaT 3aIIpOBAIKEHO ITIe 10 PO3IIOB-
ciomienns COVID-19, npore y 3B’ 43Ky i3 emizemieio
BiH 3a3HAaB IIEBHUX 3MiH.

3okpema, B ABCTpii e-HOTapiaT 3ampoBaKeHO
y 2018 pomi [23]. Bomnouac ct. 34 PenepaibHO-
ro sakony Bim 04.04.2020 p. m03BOJIEHO BUMHATH
HOTapianpHi mii BigmaseHo He guIle y pasi BigcyTHO-
cTi oxHiel 31 cTOPiH mpaBOUMHY y HOTapiyca, aje i 3a
OasKaHHAM CTOPiH 3arajom [24].

PoskpuBatounu TeMy eJeKTPOHHOI'0 HOTapiaTy, He
MOKHA He 3TraJlaTy IepefoBy KpaiHy B 0O3HAUEHOMY
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nuranHi — Ecroniro. [Tap. 44-1 3axkony Ectomnii «IIpo
HOoTapiar» y 2007 p. 3ampoBajKeHO eJEeKTPOHHY
imdopmariitny cucremy HoTapiyciB (e-HoTapiar).
ITe cramo MOMKJIMBAM BaBAAKU ABOM KJIOUOBUM
TOJIOKEHHAM:

— yce IiJI0BOACTBO HOTapiyca 30epiraeTbesa y eek-
TpoHHOMY BUTIALi (1. 1-2 map. 16).

— HOTapiaJbHi Iil MOKYTh BUMHATHUCSA BigmaieHO
mix yac izenTudikamii ycix yuacHuKiB Takoi HoTapi-
anbHOI mii (mm. 5-1 map. 36) [25].

Bigmitumo, mo 3 06.04.2020 p. yci 6e3 Bu-
HATKY HoTapianbHi il (0e3 iHO3eMHOro eeMeH-
Ty) CTAJ0 MOXKJIWBMM BUMHATH Bimmameno (m. 6-1
nap. 12Horapianbaux npasuit Ectonii)[26]. E-Hora-
piaT Tak i He cTaB 61 peanbHicTIO, AK0u B EcToHil He
BIIPOBAJMJIN €JEeKTPOHHE BPALYBAHHA, PO AKE MU
BiKe MICAJIH BUIIIE.

Or:xe, COVID-19 mo:kHa BBAXKATH CTUMYJTIOIOUNM
(bakTOpOM, 3aBAAKU AKOMY IOIMOBHIOETHCA CIIMCOK
Iep:kaB 3 e-HoTapiarom. [losuTuBHUM € Te, 110 ¥ ITUX
KpaiHax eJIeKTPOHHUY HOTapiaT IPOIOBKUTH CBOE ic-
HYBaHHS HaBiTh IiCJII IepPeMOru Hajl XBOPO0OIo.

BucuoBku. Takum umHOM, BapTO KOHCTATYBa-
TH, IO Hallla KpaiHa He OyJia roTOBa [0 BUKJIUKiB
maagemii. IloHATTA mOpoTHemizeMiuHMX 3aXO0mdiB
xo0u i mictuThca B 3akoHi Yrpainu «IIpo indexiiii-
Hi XBOPOOU», MPOTe Ma€ 3arajlbHUI Ta HEBHUUEPII-
HUI XapakTep. BBakaeMo 3a mOIiJbHE 3BEePHYTH
0CcOo0JIMBY yBary camMe Ha Ti, gKi J03BOJSIOTH BU-
KOPHUCTOBYBATH AOCATHEHHS HAYKOBO-TEXHIUHOTO
Iporpecy ChOTOJeHH:A. 3 OTJIANY Ha IIPOBeJeHe J0-
CIOiMKeHHI HeoOXigHicTh e-HOTapiaTy (HaBiTh 0es
PUBUKY PO3MOBCIOAKEHHSA iH(MEKIiHHUX XBOPOO)
He BUKJHNKAE JKOOHUX CYMHiBiB. EXoHOMia uacy
Ta MaTepiaJbHUX PECYpPCiB y JOBTrOCTPOKOBIiH mep-
CIEKTHBI OUEBHUIHO CIPUATUMYTL PO3BUTKY JAep-
JKaBU Ta Ii rpomMansaH. BpaxoByiouu cBiTOBUH HOC-
BiZl Ta po3BUHEHEe e-BpANYBAaHHA B YKpaiHi, BapTo
3aIPOBAJUTH BifmajeHe BUMHEHHA HOTApPiaJbHUX
nift. Ile crane MOJKJIMBUM 3aBIAKMU:

1. ImenTu(ikaIii yuacHUKiB HOTapialbHUX [il i3
3aCTOCYBaHHAM KBaJi(hiKOBaHMX €JeKTPOHHUX IIij-
IKCiB Ta Bifie0s3B A3KY;

2. [lucraHIiiHOMY AOCTYIY Y4YacHWKiB HOTapi-
aJbHUX Jill 10 yciX HeoOXiMHUX PeeCTpiB;

3. IloBHiCTIO €IEKTPOHHOMY IiJIOBOACTBY HOTAPI-
yciB.

3aBIAKM e-HoTapiaTy B3 ABISIOTHCA MOXKJINUBO-
cTi y0OesmeumTH T'POMAAAH Bil 3aliBUX KOHTAKTiB,
a BiATak BIVIMHYTH Ha 3MEHIIIEHHA KiJbKOCTi 3aXBO-
proBanocri. IlepekoHani, 110 mepexig Ha e-HOTapiaT
€ e(eKTUBHUM IMPOTUEIiJeMiUHUM 3aX0A0M, AKUH
IIOCTYIIOBO MA€ BIIPOBAMKyBaTUCA B YKpaiHi.
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Anoranis

3anvomin B. M., Babuu A. C. Ilepexin mo e-HoTapiaty
SK MpoTHenmiTeMiuyHui 3axin nepsxasu. — CrarTr4.

Iocmim:xeHHS TPUCBAYEHO BILIMBY iH(EKIIifiHOI XBO-
pobu COVID-19 ma QyHKUIiOHYBaHHA HOTapiaTy B YKpaiHi
Ta cBiti. OxapaKkTepm3oBaHO 3aKOHOJABUE PETJIAMEHTY-
BaHHS TPOTHUIIl Jep:KaBu iH(QEKIiNHUM 3aXBOPIOBAHHAM
3a 3aKOHOJABCTBOM YKpainu. BpaxoBywoun HeBUUEPIHICTD
MIPOTUENiIEMIUHUX BaXOMiB [ep:KaBM Ha PiBHI B3aKOHO-
IaBCTBA, JOBEJEHO, IO 3aIPOBAKEHHA e-HOTapiaTy MOXK-
HA pO3IIANATH SK OJUH i3 IIPOTHEMiJeMiYHUX B3aXOfiB
Jep:KaBi. BHOKpeMJIeHO 0COOJIMBICTH €JEeKTPOHHOTO HO-
TapiaTy AK IOPOTHENifIeMiuyHOr0 3aXOAy — IICJA IepeMo-
TH HaJ XBOPo0OI0 e-HOTapiaT He MOTpedye CKacyBaHHA.
KomncrarosaHo, 1110 e-HOTapiaT € YaCTUHOIO e-BPAAYBaHH,
aJi’Ke 3aCHOBAHMII Ha B3a€MOJil JepP:KAaBHUX PEECTPIB Ta
indopMaIiiHO-KOMYHIKaIiHUX pecypciB. PoskpuTo Tex-
HOJIOTiYHi CKJIQHUKY €JIEKTPOHHOTO BPAAYBAHHA Ta €JIEK-
TPOHHOTO HOTapiaTy 3a 3aKOHOJABCTBOM YKpaiHU, a caMme
eJIeKTPOHHMI JOKYMeHTOoobir Ta imeHTm@ikamiio ocodu
y TpaBOBiIHOCHHAX 3 EJNEeKTPOHHUM JTOKYMEHT000iroMm.
PosruiaryTo cyuacHuii cTaH e-BpAAYBaHHA B Y KpaiHi Ta 3po-
0JIeHO BUCHOBOK IIPO TOTOBHICTh YKpaiHu [0 3aIPOBaKeH-
H4A e-HOTapiaTy. HafaHo BU3HAUEHHA e-HOTapiaTy SK 3a0es-
IeUYeHoi Jep:KaBOI0 MOKJIMBOCTI BiJfaleHOr0 BUMHEHHS
HOTapiaJbHUX Ail mif yac izenTu(ikaii yeix ii yuacHuKiB
Ta 3aBAAKN (YHKI[IOHYBAHHIO Nep:KaBHUX iH(popmaiiii-
HO-KOMYHIKaIifiHuX cucTeM. 3raJiaHO0 perJaMeHTyBaHHS
pobotu HoTapiaTy B ymoBax posmnoBciomkennsa COVID-19

B YKpaiHi Ta KOHCTaTOBAHO 10r0 HeJOCTaTHICTh. PO3KpuUTO
iHO3eMHUI JOCBiJ 3aCTOCYBaHHS IPOTUENiIEMiUHIX 3aX0-
IiB JepsxaBaMu y 3B’ 3Ky i3 posmosciomxenasam COVID-19:
BHECEHHS 3MiH y 3aKOHOJABCTBO, ITI0 PETYJII0E PYHKIIIOHY-
BaHHA Horapiary (@inminminm, Ascrpida, Ectonia), abo x
3aTPOBA/IKEHHS eJIeKTPOHHOTO HoTapiaTy saranom (Bejb-
rig, Bpasumisa, Cmonyueni Illtaty Amepuku). 3pobieHO
BUCHOBOK TIPO HEOOXiMHICTH 3aIpOBAsKEHHS €JeKTPOHHO-
TO HOTapiaTy AK MPOTHemiieMiuHOTO 3axomy B YKpaini
Ta HEBiJIiNMBHOIO CKJAAHUKA €JEKTPOHHOTO BDANYBAHHS
3arajoM. BuokpeMieHO Taki 000B’sI3KOBi eIeMeHTH Maii-
OyTHBOTO YKPaiHCBKOIO e-HoTapiary, AK: imeHTudikaiiis
YYaCHUKiB HOTapialbHUX [iif i3 3aCTOCYBaHHAM KBaJi(hiKo-
BaHUX eTeKTPOHHUX TiAMNCIB Ta Bifeoss’ A3KY; BiggateHuit
IOCTYII YUYACHUKIB HOTApiaapbHUX Al 10 yciX HeoOXimHMX
PeecTpiB; IOBHICTIO €JIEKTPOHHE iJIOBOJICTBO HOTApPiyCiB.

Knwouosi cnosa: mpoTuemineMiuHuii 3aXim mep:kaBu,
e-BpAIyBaHHS, e-HOTapiaT, eIeKTPOHHUHI JOKYMEeHTOO00iIT,
imenTudikais ocodu.

Summary

Zalyotin V. M., Babych Ya. S. Transfer to e-notary as
the state anti-pandemic measure. — Article.

The study is focused on the impact of infectious disease
COVID-19 on the functioning of the notary in Ukraine
and worldwide. Legislative regulation as the state's con-
traction against COVID-19 is analyzed. Considering the
inexhaustibility of the state anti-pandemic measures at
the legislation level, it is proved that the implementation
of e-notary can be treated as one of the functional an-
ti-pandemic state measures. The peculiarity of electronic
notary as an anti-pandemic state measure is highlighted:
after overcoming the consequences of COVID-19, e-nota-
ry does not need to be abolished. It is stated that e-notary
is an essential part of e-government, because it is based on
the interaction between state registers and information/
communication resources.

The technological elements of e-government and e-no-
tary according to the legislation of Ukraine are revealed,
namely electronic document circulation and personal
electronic identification in the context of electronic docu-
ment management. The current state of e-government in
Ukraine is considered and a conclusion about Ukraine’s
readiness for e-notary’s introduction is made. The defi-
nition of e-notary as a state-provided opportunity to re-
motely perform notarial acts in the identification of all its
participants due to the functioning of state information
and communication systems is proposed. The regulation
of the notary's work in COVID-19 pandemic conditions in
Ukraine is mentioned and its insufficiency is stated.

Foreign experience considering the implementation
of states’ anti-pandemic measures because of COVID-19
is highlighted: amendments to the legislation governing
the operation of notaries (Philippines, Austria, Estonia)
or the introduction of electronic notaries in general (Bel-
gium, Brazil, United States). It is concluded that there is
a strong need to introduce e-notary as an anti-pandemic
measure in Ukraine and an integral part of e-government
in general. Mandatory elements of the potential Ukrain-
ian e-notary such as: identification of participants in
notarial actions with the use of qualified electronic sig-
natures and video communication; remote access of par-
ticipants of notarial actions to all necessary registers; full
electronic record are described.

Key words: anti-pandemic measure of the state,
e-government, e-notary, electronic document circulation,
personal identification.
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HOPMATHBHO-IIPABOBE PEI'YJIIOBAHHS PEAJIISAIIIIZIHI/IX ITPOLIEAYP
¥ AIAJAbHOCTI MUTHUX OPTAHIB YKPAIHN

AxryanasHicTh TeMH gocaimkenna. MuTHi opranu
Yxpainu BigmoOBiHO 10 MOKJIATEHUX HA HUX 3aBJaHb
3000B’s13aHi TPOBOAUTH OOJIIK, 30epiraHHs, OIIHKY
BUJIYUEHOTO, MPUAHATOr0 Ha 30epiramus, posmilie-
HOT'0 Y MUTHUH PEKUM BiIMOBU Ha KOPUCTD JeP:KaBU
MaiiHa, a TaK0XK MaliHa, BUSIBJIECHOT'0 B 30HI MUTHOTO
KOHTPOJIIO, BJIACHUK AKOTO HEBiIOMMUII, Ta PO3IOPS-
IxeHHSI HUM. TakoK y BUIAJKaX, Iepef0daueHux 3a-
KOHOM, MUTHi OpraHu 3[ilCHIOIOTH ITPOBAJKEHHA Y
CIIpaBaXx IIPo MOPYIIEHHI MUTHUX IIPABUJI Ta Y CIIpa-
Bax IIPO aAMiHiCTpAaTMBHI IPABOIOPYINEHH, III0 Ta-
KO MOXKe IIOTATHYTH 3a 00010 HaAXOMKeHHSI MaliHa
V POBTIOPAIKEeHHA MUTHUX oprauis [1].

AKTUBHUI PO3BUTOK iH(MOPMAIIHHUX TeXHOJOTIH
CTBOPIOE HOBi MOKJIMBOCTI IJIS 3iliICHEHHS ITOBHOBA-
JKeHb MUTHUX OpPraHiB YKpaiHM y yacTuHi peaisairii
MaifHa, AKe mepe0dyBae y iX posnopAlKeHHi. ¥ IpyaHi
2019 poxy KMY migTpumas pospobieny Mimictep-
cTBoM (hiHaHCiB cminbHO 3 Jlep:kaBHOIO (hiCKAIBHOIO
cIy:k0010 IIOCTAHOBY IIOZI0 3aTBEPIKEHHS HOBOI'O
IOPAAKY peasisaifii ToBapiB Ha MUTHHX ayKI[iOHAX,
pexnykitionax. 3oxpema, y ITocramosi KMY «Ilpo 3a-
TBepIKeHHA IlopAnky peasisarii ToBapiB Ha MUT-
HUX ayKI[iOHAX, PeAYKIIIOHAX Ta BU3HAHHA TAKUMIU,
IIT0 BTPATHJIM YMHHICTH, AedKux mocranHoB Kabimery
Minictpis Vrpainm» Big 4 rpyzusa 2019 p. Ne 1050
HAIeThCA PO 3aTBEPIKEHHA BUKJIIOUHO eJEKTPOHHO-
ro (OHJIAMH) IOPAAKY peasisallii ToBapiB Ha MUTHHUX
ayKIlioHax Ta pexykiioHax. Boguouac IlocramoBy
KMY «IIpo sarBepa:xenns [Topsaaky opramisairii Mut-
HUX ayKIiOHiB, peajisailii ToBapiB i TpaHCIOPTHUX
3acob0iB HA MHUTHHUX ayKIlioHAX, TOBapHUX Oiprrax
a0o0 uepes MMiAMPHUEMCTBA TOPTIiBIi, & TAKOMXK POIIOPS-
IPKeHHS OKPeMUMH BUJAMH TOBApiB, IO He Iijsdra-
10Th peaisartii» Ne 607 Bix 26 kBiTHa 2008 p. Ta irmi
IIOCTaHOBH, AKUMU 10 Hel BHOCUJINCSA 3MiHU, BUSHAHO
TaKWMHU, 1110 BTpaTUIX YnHHicTh. HOBUI MOPAIOK 3a-
MIPOBAJPKYE CydYacHi eJeKTPOHHI TexHoJoTii peasisa-
IIii ToBapiB, IO IEPEHILIN Y BJIACHICTH AepPKaBU 3a
MOPYIIIeHHS 3aKOHOJABCTBA 3 IINTaHb MUTHOI CIIPaBH,
Ha MUTHHUX ayKI[iOHAX, PeIYKIIIOHAX ILIAXOM BHKO-
PUCTaHHA €JeKTPOHHOI TOPTOBOI CUCTEMU.

BignoBijanmbEuM 3a 3abe3neueHHS (QYHKIIOHY-
BaHHA eJIeKTPOHHOI TOPIOBOI CUCTEMU IIOCTAHOBOIO
nepenbaueno susHaunTu I «IIposoppo.mpomaski».
[Ipu mpoMy mOPAAKOM TIependaueHo MPOIeaAyPH Mij-
TOTOBKHM Ta IIPOBeNeHHS MUTHUX ayKIIiOHIB Ta pe-
IYKITiOHiB, BUBHAUCHHSA ITEPEMOKIIA Ta 0(DOPMIeHHS

pesyJbTaTiB TaKWX TOPTiB TOIo. Peasisamis moJo-
JKeHb IIOCTAHOBY JO3BOJUTEL MiJBUINUTH BiIKpHU-
TiCTB Ta MPO30PiCTh MPOAAKY TOBAPIB, II[0 IEePEHIILIN
y BJIACHICTH JeP:KaBU 3a IOPYIIEeHHA 3aKOHOaBCTBA
3 MATaHb MUTHOI CIIPaBH.

Bogmouac TOITMpeHHS HOBOIO HOPMATHUBHO-
IIPaBOBOTO MOPANKY IIPOBEeIeHHA MUTHUX ayKI[iOHIB
MPU3BEJIO [0 BUHNKHEHHA HU3KYU BA/KJIUBUX MUTAHDb
110710 e)eKTUBHOCTI 3a3HAYEHUX ITPOIIEAYD. ¥ 3B’ A3KY
3 UM JOCJiIKeHHI TUTAaHHA e(eKTUBHOCTI UMHHIX
pearisamifHUX MPOIEIYP, BCTAHOBJIEHHSA PEe3epBiB i
(baxTiB ix MOKpaIleHH € HAJ3BUYaHO aKTyaJIbHIIM.

Ananis ocranmix mociigmens. Iluranusa om0
HOPMATHUBHO-IIPABOBOT'0 PET'yJIIOBAHHSA IIPOIECY pea-
nisarmii ToBapiB (MaitHa), AKi mepe0yBaOTh y PO3IO-
PAIKeHH] opraHiB Jep:KaBHOI BJaagu, Y TOMY YMCJL
CYTHOCTI Ta BU/[iB TOBapPiB, 1110 BUJIYYAIOTHCSA YU IIPHU-
WMaroThCsd HA 30epiranud MUTHUIISMMY, Ta OIepalii 3
HUMM BHCBITJIIOBaNK ¥ ¢Boix poborax I. Bepe:xHIOK,
H. Binak, O. Bakyasuuk, I1. ITamko, C. Tepemienko,
JI. ITicemauenko, JI. IIpyc, A. Bepsan, O. I'pauos,
H. Kanapb6aeBa, M. Kaneucokuii, C. Konaga, V. Po-
mauok, €. Kopuieuko, M. Pasymeii, JI. Ilicbmauen-
ko, H. €cummuyk, T. €qunax, B. ®oMeHKo Ta immmi.
Heari mpobmemu, moB’a3aHi 3 HepKaBHUM MaNHOM,
JTOoCTimKyBaau y cBoix mparngx A. IaapumHCBKHUI,
I. Jlykinos, O. IlacxaBep, M. YeueroB. AHamis
OCTaHHIX JOCTiKeHb i mybaikaIifi TOBOAUTL HeJO-
CTaTHiZ piBeHb HAYKOBO-TEOPETUYHOTO Ta IPAKTHUU-
HOTO OIPAIIOBAHHSA Ipo0JeMaTUKU e(eKTHUBHOCTL
HOPMATHBHO-IIPABOBOTO PETYII0BAHHABITHOCHHIIIPO-
mecy peanisamii ToBapiB (maiiHa), sSKe mepeOyBae
V PO3IOPSA/IKeHHI MUTHUX OpPraHiB.

Mertoro cTaTTi € BU3HAUEHHSA BiJIOBiTHOCTI HOP-
MAaTHBHO-IIPABOBOI0 PEryJII0BaHHSA IIPOIeCy peasisa-
11ii ToBapiB (MaiiHa), AKe MepedyBae y PO3MOPAIKEH-
Hi MUTHUX OpPraHiB, Cy4aCHUM CYCIiIbHIM IOTPedaM
y Iifl YacTHHI 3AifiCHeHHA Jep:KaBHOI MUTHOI ITOJIi-
TUKYM. Pe3yibTaTé I03BOJATH OTPUMATU KOMILIEK-
cHe 0OaueHHS MPOOJEMU Ta CTBOPATH MOXKJIUBICTH
o0 (opMyBaHHA BiAIOBIZHMX IOKTPUHAJIBLHUX Ta
MPAKTUYHNAX IPOIMO3UIii M HOro MOJAJbIIOT0 BHU-
KOPHCTAHHA y MPAKTUYHIN AisSJBHOCTI Aep:KaBHUX
cIy:0, mocamoBuX 0ci0 MUTHUX OPTaHiB Ta cy6 €KTiB
MiAIPUEMHAIBKOL TiAJIBHOCTI.

BurnamocaoBHOromMaTepiany.Bigmosizromomoo-
skeHb MutHoro Komexcy Yipainu (gani — MK Vkpai-
HM) TependaueHO TPU CIOCOOM PO3MOPAIKEeHHS

©B. C. Kuases, 2020
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MaiHOM, SKUM MUTHUIA B YCTAHOBJIEHOMY 3aKOHOM
mopaAaKy HalyJia IIpaBa pOSMOPANKEHHS, a caMe:
1) pearisamis; 2) 6e3omaaTHa mepenada; 3) mepepoo-
Ka, yTurisarnisa [2].

3 IpaBOBUX IMO3MUIIiH peasisalisa MaiiHa € 0fHi€0 i3
e(eKTUBHUX (DOPM PO3MOPAIKEeHHSA, OCKLIbKY T03BO-
JI€ He JIUIIe 3BiIbHUTY CKJIAJChKi MPUMIIIeHHA Bif
TOBapiB, 3eKOHOMUBIIK KOIITK Ha iX 30epiraHusa Ta
CKJIQJICBKI omeparii, JIIOACbKUN pecypc AJs iHBeH-
rapusaiii, ame # IOMOBHUTH Jep:KaBHUN OOIKeT
KOIIITaMM, OTPUMAHUMHU Bif ix mpogaky. Bogmouac
HeoOXimHO maM’ATaTH, 10 PO3MOPAIKEeHHI TOBapa-
MU, TPAHCIOPTHUMHU 3ac00aMM KOMEPIIIHHOTO MpH-
3HAUEHHA B KOHTEKCTi AiAJIBHOCTI MUTHUX OPTaHiB
€ CKJIAJHOKI0 TPOIEeIYPOI0, HAAiJEeHOI PAIOM OCO-
OJMBOCTEH, IPUTAMAHHIX caMe IIUM afMiHicTpaTuB-
HO-ITPABOBUM BiTHOCHHAM.

Cnig 3asHauuTH, IO cepel HAYKOBIIIB BifCcyTHil
€IUHUY TiIXiJ BITHOCHO BUBHAUEHHSA «pPeaisalisay.
¥ cydacHi#l muBiMicTUYHIN Ta rOCIOZAPCHKO-IIPABO-
Biff JOKTPMHI OiIBII MOIINPEHNM € TEPMiH «PO3IOP-
IKeHHsS» . BomHOUAC KaTeropis «peasisaiia maitHa»
mepenbauaeo00B’ A3K0BEIIATHE POSTIOPAIKeHHAMA -
HOM [JIS JOCATHEHHS HANOiJBIIOr0 eKOHOMIYHOI'O
edekTy (OTpMMAaHHA MaTepiaJbHOTO 3aJ0BOJIEHHS).
Komu % imeTbesa mpo 3gificHeHHS peasisailii ToBapis,
AKi OMUHUNNCA Y POSNOPAIKEHHI MUTHUX OPTaHiB,
HeOOXiHiCTh MOCATHEHHSA HAWKPAIOr0 eKOHOMiu-
HOTO e(peKTy I HAIIOBHEHHA JePXKABHOTO OOIKe-
Ty IJ 4ac 3OiCHeHHd peaisarmii Takoro MaiHa
B Me:KaxX BHU3HAUEHWX 3aKOHOJABCTBOM IIPOIEAYP
€ OasKaHUM Pe3yJIbTaToOM.

Ilixg peamisaIifinoro mpoIeAypOI0 Y IEePCIEeKTHB-
HOMY 3aKOHOZABCTBi Ille TEeCATUIITTA TOMY IIPOIIO-
HYBaJIOCS BBAsKATU IPOIEAYPY IPOJAKy MaiiHa Ha
KOHKYPCHMX 3acajax Ta KOHKYDPEHTHill OCHOBi, 3a
pesyJIbTaTaMu KOl CTOPOHAMM YKJIAJA€ThCA MIPaBO-
YMH NIPO Iepefayvy MaitHa y BiaacHicTb [5]. Take Bu-
3HAUEHHI 00’ €IHYBAJIO HA TOI Yac AK IMUBLILHO-IpAa-
BOBi esleMeHTH (BKasiBKa Ha cmoci6 HaOyTTs mpaBa
BJIACHOCTI Ha MalHO), TakK i rocrmogapchbKo-opraHisa-
MifHWH acmeKT (I00 IPoIe Iy Py IPOoJaKy MaiiHa Ha
KOHKYPCHUX 3acaZiax Ta KOHKYPEHTHIN OCHOBI).

¥ cyuacHOMY MUTHOMY 3aKOHOZABCTBi He HaBe-
JeHO BUBHAUEHHA TEPMiHY «peaJisailis», aje HaTO-
MmicTh y ct. 4 MK Vkpainu HaBOAUTHLCA BU3HAUEHHSA
«BUIYCK TOBapiB», ImiJ AKUM CJIiJ] PO3yMiTu HaJaH-
HS OpraHOM JOXO[iB i 300piB IpaBa HAa KOPUCTYBaH-
Hd Ta/ab0 pO3MOPSAKEeHHS TOBapaMu, ION0 SKUX
3IiACHIOETHCA MUTHE 0(POPMJIEHHS BiTIOBiJHO /0 3a-
AaBJeHoil Metu [2; 4, ¢. 120].

Cnig Bigsmaumrtw, 10 TpuBanuii uac (#AmeTbcs
mpo nepiox Bix 2003 ;o 2019 poKy) 3aK0OHOJABCTEO,
SKUM BPeTryJIbOBaHU OPANOK peaisallii MmaiiHa, He
3a3HABAJIO 3MiH, II[0 HETATUBHO BiJoOpaskaeThcsa Ha
3araJbHUX IOKA3HUKAX B IboMY Hampamy. CKiagu
MUTHHAIIb IIOCTifHO 3alI0BHEHI MaiiHOM, AKe, 3 YaCOM
BTpavaiouy CBOi BJACTHBOCTI, MMajae B IIiHI Ta crae

KOMepIliiiHo HempuBadausuM. IIpomenypu posmops-
IoKeHHs OyJau 3aHAATO OIOPOKPATMUYHUME Ta IIOTpe-
OyBaJ HATAJIBHOTO CIIPOIIEHHS.

Posraamemo X piBeHb TaKOr0 HOPMATHBHO-IIPA-
BoBoOro 3abesmneuenus. Tak, Bigmosinuo go 1. 8 IToso-
JKeHHd (cTaHgapTy) 6yxraarepcbkoro o0miky 15 «o-
Xim» «Peamisamia mpoxykiii (pobit, mocayr) — 1e
rocmojgapua oImepaiis cy0’eKTa TiANPUEMHUIBKOL
TidgIbHOCTI, 10 Iepefdavae mepefayvy mpaBa BJIaCHO-
cTi Ha TPOAYKITito (poboTH, MOCTYTH) iHITOMY CY6’ €K-
Ty HiATPUEMHUIILKOL AiAJbHOCTI B 00MiH Ha eKBiBa-
JIGHTHY CYMY KOIITiB 800 60proBux 30008’ 13aHb.

Peamizamis B posyminmmi 3akony VYkpainu
«IIpo OCHOBHI MPUHITUTIM Ta BUMOTH IO 0e3meTHOCTi
Ta AKOCTI XapuoBMX MpoAyKTiB» Ne771/97-BP Big
23.12.1997 p. — me mepenaua, o0OMiH, IIOCTAaBKa 3a
JOTOBOPOM Ta BifUy:KeHHA IHIINM IIIJIIXOM Xapuo-
BOT'O TIPOAYKTY Bif oxHiel ocobu mo iHIMOI Hesaex-
HO Bij TOTO0, UM Bif0yacsa peanisaria miaTao Ta/abo
B immiit opwmi [6].

Ilopamox o00IiKy, 36epiraHHs, ONMIHKM BHIyYe-
voro mutHuNAMU [IPC MaitHa, 11010 AKOTO BUHECE-
HO pilleHHA cyAy Ipo KoH(icKallito, mepeaaui #oro
opraHaMm Jiep:KaBHOI BUKOHABYOI Cay:KOu i posmops-
IoKeHHS HUM, 3aTBep/KeHo moctaHoBoio KMY Bifg
26.12.2001 pory Ne 1724 [7]. O6mik, momepemHs
OLiHKA, a TaKOXX BiAmOBimanbHicTL 3a 30epiramms
Busyuenoro mutHunamu [[PC maiina 10 TpUAHAT-
TS CyJOM pillleHHA IIPO Horo KoH(GicKaIlifo MmoKJja-
JTaloThed Ha I[i opranu. Ilopsamok poOOTH CKJIALy
vutHuni [JPC saTeepaxeno nakazom Minicrepersa
(imancis Yrpainu Big 30.05.2012 pory Ne 627, 3a-
peectpoBaHuM B MimicrepeTBi ocTuilii YKpaiHu
03.07.2012 poxry 3a Ne 1097/21409 [8].

3 aHaylisy YMHHUX HOPMATHBHO-IIPABOBUX AKTiB
MOKHA TiATH BHCHOBKY, 1o g0 rpyxua 2019 pory
ToBapu (MaiHO), HAOYTI MUTHUMYU OpraHAMU, MOTJIN
OyTHu peaizoBaHi Ha MHUTHUX ayKIiOHAX, TOBAPHUX
Oipaxax abo uepes migmpuemcTsa Toprisii. Tpusamnit
yac IpoIeaypa opramisamii Ta yMOBM IPOBeEHHS
MHUTHHUX ayKIiOHiB, peamisamii Ha MHUTHHUX ayKIIio-
HaX, ToBapHUX Oip:xax abo uepes miAIpueEMCTBA TOP-
riBji ToBapiB i TpaHCIOPTHUX 3aC00iB, IO ePEeHIILIN
y BIIACHICTBL Jiep:KaBH, i ToBapiB, CTPOK 30epiraHus
AKUX ITiJT MUTHUM KOHTPOJIEM 3aKiHYMBCH, a BJIACHUK
He 3BepHYBCS 3a HUMH B ycTaHoBaeHnin MK YKpainu
CTPOK, MEXAaHi3M OIiHKY Ta YIiHKKM TaKUX TOBapiB i
PO3paxyHKiB 3a pealizoBaHi ToBapu, a TAKOM CIOCi0
PO3IOPAIKeHHA OKPeMUMU BUJAMH TOBApiB, IO He
MAIAraoTh peasisalfii, BperyJboBaHi ITOCTAHOBOIO
KMY Bix 26 kBitaa 2003 p. Ne 607 [9].

Cama pearisamis KoH(picKoBaHOrO 3a pilIeH-
HAMHU CYIiB MaiHa 3filficHIOBajacsa BiAIOBITHO IO
Ilopanky peasmisarii apemroBaHoro mMaiiHa, 3aTBep-
Io:xeHoro HakasoMm MinicTeperBa foctuiii YKpainu
Bix 29.09.2016 pory Ne2831/5, sapeecTpoBaHOTO
B Minicrepersi roctuirii Yrpainu 30.09.2016 poxy
3a Ne1301/29431 [10], mep:xaBHUM IiATPUEMCTBOM,
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AKe HaJIeXKUTh A0 cepu ymnpaBiinHa MiHicTepcTBa
focTulii YKpaiHu Ta yImOBHOBaKeHe BiIOBiTHO 10
3aKOHOZABCTBA HA 3MiMCHEHHS 3aXO/iB 3i CTBOPEHHA
Ta CYIPOBOJKEHHS IIPOIPAMHOTO 3a0e3IeueHHs CHC-
TeMH peajisallii aperToBaHOTO MaliHa, TeXHOJIOY-
HOTO 3a0esmeueHHs, 30ePe:KeHHS Ta 3aXUCTy JaHUX,
II[0 MIiCTATBCA V Il ccTeMi, Ha opraHisallito Ta Ipo-
BelleHHA eJIeKTPOHHUX TOPTiB Ta TOPTiB 3a (pikcoBa-
HOIO I1iHOI0, 3a0e3meueHHs 30epe:KeH s MaiiHa.

Ha mpaxTtumi moHemaBHa B VYEKpaiHi peasisa-
miero KoH(ickary saiimaetnca wmrictb Gipm: IIII
«HUBA - B.I11. », IIII CmemiaaizoBame migIpreMCTBO
«HOcrunisa», TOB «¥0nop», TOB «TI Exit Cepgic»,
TOB «Toprosuii gim VYrpcmemnpeanizaiisg», TOB
«Kent Croyu». Bci Bouu Oysium Bimibpami Ha ocHOBi
KoHKYpcy MinicTepcTBa foctuiii Yirpainu. Ilismimie
ayKI[IOHM 3 IPOJAaXKy apeIIToBaHOr0 MaiHa B Y Kpai-
Hi IIouaJsIu Big0yBaTuCA 3a JOIIOMOT0I0 CUCTEMHU eJIeK-
TpoHHUX TOpriB apemrropanuM MaitHoM (CETAM) ue-
pes mepexky IuTeprer. Cucrema mouaja mpamoBaTh
B ycix perionax Ykpainu 3 cepnua 2014 p. Cucrema
CETAM - ny6JiuHa Ta 3araJbHOJOCTYIIHA, III0 JOCH-
raeTbCsd 3aBIAKY Mepe:xi IHTepHeT. YuacTb y TOprax
Bif0yBaeTHCA BimaeHo v peKuMi OHJIAlH, TAK CAaMO
BimOyBaeThCA CHOCTeperKeHHd 3a HuMu. JlocTym Ha
CaiT CHUCTEMH € BiIBHUM JJId YCiX 0X0UMX 34 YMOBU
000B’13K0B0I peecTpatii. PeecTpamia Ha caiiTi € 6es-
KOIIITOBHOIO. [H()opMaIlisa mpo ymMoBH, IpeIMET Ta pe-
3YJIbTATH TOPTiB JOCTYIIHI A1 0yAb-aK0i ocobu. Oxo-
ui mpugbaTu KoH(picKoBaHe MaiHO MOJAIOTh 3aABKU
OHJIAWIH, OCHOBHOIO BUMOTOI0 € JOCTYI 10 Mepe:Ki
Iarepner. IIpuiiManHa 3aABOK Ha yUacTh B €JIEKTPO-
HHUX TOpPrax IOYMHAETHCA 3 MOMEHTY PO3MilleHHSA
iE(opMaIlifiHOTO MOBiZOMJIEHHS i TPUBaE IO 3aBep-
IIIeHHS eJeKTPoHHuX Toprie. Komrry, axi Hagifnimn
HA PaXYHOK OPraHy Jep:KaBHOI BUKOHABUOI CIYKOU
Bijm peasisamii maitHa, micJsa BiAIIIKOAYBAaHHA BUTPAT
BUKOHABYOI'0 IIPOBAKEHHA IiJJIATAIOTh Iepepaxy-
BAHHIO [0 JepKaBHOTO OIOMMKeTy IMPOTATOM TPHOX
0aHKiBCbKUX MHIiB.

Curyamia sasHama 3MiH Iicad BCTymy y [Iio
ITocranosu KMV «IIpo sarBepmxenus Ilopagxy
pearisaiiii ToBapiB Ha MUTHUX ayKIIiOHAX, PEAYK-
IIi0HAX Ta BUSHAHHSI TAKMMU, IT[0 BTPATIJIN YNHHICTD,
nearux nocrtanoB Kabinery MinictpiB Ykpainu» Bif
4 rpyaaa 2019 p. Ne 1050 [11]. MurTHi ayrmionu mpo-
BOJAATHCS CHOTOHI 38 HACTYITHOIO IPOIEYPOI0: peri-
OHAJIBHI MUTHHUI YKJIaAaI0Th forosopu 3 OmepaTopa-
Mu, yepe3d AKi mybrikyioTs JoT B IlenTpanbuiil 6asi
nmauux I «IIposopo. IIpogaskis. 3aMOBHUKOM eJIeK-
TPOHHOTO ayKI[IOHY € MUTHUIIA, B AKili Iepe0yBae Ha
00JIiKy ToBap, IO MiJadArae peaisamii uepes eyex-
TPOHHY TOPTOBY CUCTEMY, i KA YKJIAJa 3 0IIepaTopoM
eJIeKTPOHHOTO MalJaHUYMKAa JOTOBip PO IIPOBeJeHHSA
eJIeKTPOHHOTO AayVKIlioHYy. AVKIiOHM TIPOBOASATE-
cA 3a KOXKHUM OKpeMuM JoToM. IlaTa mpoBejeHHSA
BUBHAUAEThCA 3a pimeHHAM Kowmicii. Ileprmuit mur-
HUH ayKIlioH a00 peIyKI[iOH IPOBOAUTHCA Uepes

15 xanengapHUX AHIB, a I[OL0 TOBAPiB, AKi MIBUIAKO
IICYIOThCA a00 MalTh 00Me;KeHUl CTPOK 30epiraHus,
TIPOBOJUTLCS Uepe3 ciM po0oumxX AHIB Micas OmpH-
JIIOHEHHS OTOJIOIIEHHSA MPO IPOBEJEHHA. ¥UYaCHU-
KaMU eJeKTPOHHOTO ayKIIiOHY MOMKYTb 0yTH (hismu-
Hi a00 ropuauuHi ocoOu (pesugeHT a00 HEPe3UJEHT)
B 0c00i YIIOBHOBA/KEHOTO IIPEACTABHUKA. ¥ UaCHUKH
TIOBUHHI CILIATUTU PEECTPAIliiHUU Ta rapaHTiiHWI
BHECKM Ha PaXyHOK OIepaTopa, MOCAYyraMu SKOTO
BOHU KOPHCTYIOTHCA AJIA yUacTi B ayKIIiOHi, Ta Ipo-
WTHU MPOIEAYPY peecTparii ajid ydacTi B ayKI[ioHi.
IlepemosKIIEM €JIEKTPOHHOTO AyKIIIOHY BU3HAETHLCS
VYaCHUK, KUY HA MOMEHT 3aBepIIeHHSA eJIEKTPOHHO-
T'0 ayKI[iOHY 3aIpOIIOHYBaB: HAWBUIIY IIiHOBY IIPO-
MO3UIIiI0, TPU TOMY, II[0 MM YYACHUKOM 3PO0JIEHO
II[OHAMMeHIIIe OIWH KPOK ayKI[iOHY; HACTYIIHY 3a Be-
JINYMHOIO I[IHOBY IIPOIIO3UILiI0 yV pasi AucKBami(ika-
il yuacHUKA, AKUI 3aIPONIOHYBaB HANBUITY IIiHOBY
MIPOIO3UITiI0. ¥ pasi 0JHAKOBUX I[iHOBUX IIPOIIO3UITii
IepPeMOXKIIeM BU3HAUAETHCA YUYACHUK, AKUM IIOLaHO
IIiHOBY IPOIO3UINiI0 paHilie. 3a pe3yabTaTaMU ayK-
ioHY (POPMYETHCA ITPOTOKOJ Ta ONPUJIIOAHIOETHCSI
B €JEeKTPOHHIN TOProBifi cumcrTemi AaBTOMATUYHO
B JeHb Ioro 3aBepiineHHsd. IloTeHIilHI yuacHUKU
PEECTPYIOTHCA AJIA YUYacTi B TOpPrax uepes OyIb-aKo-
ro OmepaTopa Ta 6epyTh yuacThb B ayKitioHi. ITepemo-
JKellb 3000B’ A3aHUI IPOTATOM OZHOTO POOOUOTO THS
mepepaxyBatu Bcio cymy Omepatopy, uepes SKOTO
nybaikyBaBes ot [11].

OmepaTop Mae IPOTATOM TPHOX POOOUUX THIB IIe-
pepaxyBaTH KOIITH Ha PaxyHOK BigmoBigmoi perio-
HaJbHOI MuUTHHuI. BMHAropomomo BciM ydyacHHKAaM
mporecy € 5% Bix mimm peasnisamii sory, saramzom
B II0 CyMy BXOIWUTL TIapaHTIHHWN BHECOK, AKWI
orpumye OmepaTop, uepe3 MaJaHUUK AKOTO 3apee-
CTPYBABCS HA TOPTY IEPEMOKEIb.

lapanTiiitHN! BHECOK MOKe OyTH OiNBIINM 3a BH-
HAropopy, TOAi Pi3HUIA CIIAUYETHCA 3aMOBHUKOM.
SIkmo BiH MeHImui, To IlepeMorKeIb qomIauye Bif-
IMOBiZIHY cyMy, ajie 3arajioM Iie 3aBxau 5% Bif miHu
mpojaky. 3 cymu BuHAropoau 5% cmirauyerbes 30%
III «IIposopo. Ilpogaski» na possurox ETC. BogHo-
yac 3 3anumky cymu 30% orpumye Omepatop, de-
pes AKU perioHaTbHA MUTHUILA OMyO0JIiKyBaia JoT,
a 70% orpumye OmepaTop, uepes AKuii 6yaa 3podiie-
Ha HaHBUIIA IIiHOBA IIPOIIO3UITid.

Pearmizamis maliHa Ha MUTHHX ayKIlioOHaAX IIe,
0e3yMOBHO, 0araTOCTOPOHHIM Ta CKIAagHWI IPaBoO-
YWH, B AKOMY CJiJl BUIIJIUTH IIPABOBIAHOCUHU, IO
BUHUKAIOThL MiK BiJIOBiJHMM MWMTHHM OpPraHOM
Ta OIEePATOPOM, Uepes AKUH HMyO0JMiKYIOThCS JOTH B
OB (Ueurpanbui 6asu manux). I[i mpaBosigmo-
CUHW, BPAaXOBYIOUM OTPHMAHHS OIEPATOPOM BcCiel
CyMH 3a peatiszalilo MaiHa, MAlOTh YiTKi 03HAKU
JIOTOBOPY KOMicii 38 yciMa moJaTKOBUMY HACTiJKaMuT
mozo crratu ITJ1B.

Baxxnuso BigmiTmTm, 1[0 TOBap, AKHI HAOy-
Ba€ CTaTycy TaKOTO, IO MifJIArae PO3MOPIIKEHHIO
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MUTHUM OPraHOM, IIOBWHEH BiAMOBizaTHm BuMMOTaM,
BCTAHOBJIEHUM 3aKOHOZABCTBOM CaMe 10 TAKOT'0 BULY
ToBapy. SIKINO Ie MPOAYKT XapuyBaHHSA — BUMOTaAM
mono 0esleKy XxapuyBaHHSA; AKIO AWTAYA irpari-
Ka—BiTmoBigHUM cTaHZapTaM, 0yTH cepTU(iKOBAHUM
iTak maxi. [lna peamisanii KopMy AJis TBapUH IIOBUH-
Hi OyTH CBOI [O3BiIbHI JOKYMEHTH, BUJAHI CIeIiaab-
HUMU YIOBHOBasKeHMMU opraHamu. [lo mpuiiHATTA
pimeHHA PO mepejavyy B peasisaiiito MaiiHa Ta BU-
Oopy muIaxiB Takoi peasisarlii Takmii ToBap mMpoxo-
JIUTH 3a3BUYAN JOBIUH ILIAX Ta OFOPOKPATUYHI KOJIa
IIOTOJKeHb Ta OTPHMAHHSA BiIOBIZHWX [O3BOJIIB.
IIpu mboMy AJIS KOMKHOTO TOBapy Iie cBiil mrax. Ha
IIel yac He iCHy€e €JMHOI MeToJ0JIOril 3 IIbOTO IHUTaH-
HA. [lo MUTHUIID HAAXOIATH JIUIIE TOOJUHOKI JTMCTH
po3’ACHEeHH IIIOL0 peaisalii oKkpeMux ToBapis.

Y 3B’d3Ky 3 I[IM BBAXKAEMO 3a HEOOXigHe Po3po-
OJeHHA €IWMHUX METOJUUYHUX PEeKOMEeHAIlill IO
PO3IOPAMKEHHSI OCHOBHUX BHIB TOBapy, IO JACTh
MOJKJIMBICTh HA MPAKTUII OBOJOITH HEOOXiZHUMMU
3HAHHAMU Ta IIPUCKOPUTHY PO3MOPAMKEHHA OKPEMUX
BUJIiB TOBapYy.

Bogrouac cyuacHi HOBOBBeAEHHS He I1030aBJIeHi
i meBHUX ImpobaeMHUX MOMeHTiB. [lesKi 3 HUX ITeKaTh
y IOZaTKOBiH cdepi i IPsIMO BILIMBAIOTH Ha OI[IHKY
e()eKTUBHOCTI IOAi0OHMX EeJeKTPOHHUX AayKIIiOHiB.
Vnerbca mpo mpoGieMy ONOJATKYBAHHA IifJIbHO-
CTi omeparopa, AKUI ITPOBOJUTH €J€KTPOHHI TOPTH.
Omneparop (mnatauk IIJIB) mig wac 3pificHeHHS orle-
parmii mocrauanHa (peanisamii) maitHa (ToBapy) Ha
€JeKTPOHHOMY AayKIIiOHi, IIepejaHoro MUTHHUIIEIO
(3aMOBHUKOM), Ha JaTy MepepaxyBaHHS ITEPEMOK-
IIeM eJeKTPOHHOTO ayKI[iOHY KOIITiB Ha HOro paxy-
HOK fAK OILIATH 3a IpudaHe MaiHO (ToBap) 30008’ -
3aHUU HapaxyBaTW NOAATKOBi 3000B’a3anud 3 [1]1B
3a TaKOIO OIepallielo BiAmoBiAHO 0 06a3u OIMOJATKY-
BaHH:, BcTaHOBJIeHOI myHKTOM 188.1 crarTi 188 Ilo-
TATKOBOTO KOJEKCYy YKpaiHu, a came 3 yciei cymm
TaKWX KOIITiB.

Kpim Toro, omepaTop 3000B’sA3aHMiI HapaxyBaTH
mogaTkoBi 30008’ a3anu 3 II]IB Ha cymy Komicifimol
BUHATOPO/Y, OTPUMAHUX fAK OILIATY BApTOCTi Haja-
HUX HUM IIOCJIYT i3 mocrauaHHs (peasnisamii) maii-
Ha (ToBapy) Ha eJeKTPOHHOMY ayKilioui. Ile Tarme
3a €000 HACTYIHUN HACJIOK: KOJM HA MUTHOMY
aykmioni Omepatop (miaatauk IIJIB) ykmaB morosip
3 MUTHHUIIEI0 Ta OMyOIiKyBaB JIOT, AKKi OYJI0 peaJi-
3oBaHo mpumipom 3a 100 000 rpH, To TaKkuil omepa-
top, orpumasiu 100 000 rpx 3a 0T, 30008’ A3aHMiA
ctatutu 3 Hboro 20 000 rpu (20%) IIJIB Ta mpo-
TAroM 3 poboumx OHIB ImepepaxyBaTH HA PaxXyHOK
mutHuti 100 000 rpa. ITorim, oTpuMaBIIn Bif ole-
paropa, uepes AKui 0YJI0 MOJAHO HAXOIIBIIY I[iHOBY
IIPOIO3UILiI0, CBOIO KOMICiiHY BUHATOPOAY B PO3Mipi
1050 rpH, mae cratutu 3 Hux 210 rpa. (20% ) ILIB.
Takum umHOM, omeparop (maarauk I1/1B) Ha MuTHO-
My ayKiioHi 3apo6asde 840 rpH, a TiTBKHU TOJATKY
Ha pojany Bapricth Mae cmatutu 20 210 rpu [12].

¥ mi#i curyarnii BuHUKAaE mpodieMa, SKa BUMarae Bu-
pillleHHA BUKJIOUHO uUepe3 3aCTOCYBaHHA TeXHiKO-
IOPUIUYHNAX 3aC00iB, TOOTO IIIIXOM BHECEHHS 3MiH
IO TEKCTY HOPMATUBHO-IIPABOBOTO aKTYy.

Ile omHUM TUTAHHAM, SKe 3aTUIIAETHC 1032 YBa-
T'0I0 HOPMATUBHO-IIPABOBOTO PETYJIIOBAHHHA, € BU3HA-
YeHH Iepesiky MaiiHa, dKe He IMiJjarae peajisairii
yepes CUCTEMY MUTHUX ayKilioHiB. Armio y ITocrano-
Bi KMV «Ilpo sarBepmxenns Ilopaaky opramisarrii
MUTHUX ayKI[iOHiB, peasisalii ToBapiB i TpaHCIOPT-
HUX 3ac00iB HA MUTHUX ayKII10HAX, TOBAPHUX OipiKax
a00 uepes miJIPHEMCTBA TOPTiBJIi, & TAKOMK PO3IOPS-
I'KeHHSA OKPeMUMHU BUJaMU TOBapiB, 1110 He Mifiara-
10Th peanisamii» Ne 607 Bix 26 xBitHa 2003 p. Takuit
Tmepesik MicTuBesA, To y HuHi mitouiit [Tocranosi KMY
«IIpo sarBepmxenHa Ilopagky peasrisarii ToBapis
Ha MHUTHHUX ayKI[iOHAX, PeAYKIIOHAX Ta BU3HAHHSI
TaKMMH, I[0 BTPATUIN YMHHICTD, TeSAKNX ITOCTAHOB
Kab6inery MinmicTpiB Vipainu» Bix 4 rpyauaa 2019 p.
Ne 1050 Bin BigcyTHIi.

Paninie HopMaTUBHUY mepesik BKJIOYAB Taki
TOBApHU, SAKi He MiAJIAraioTh peasisaifii: mpeame-
TH, III0 MAIOTh iCTOPUYHY, HAYKOBY, XYI0KHIO a00
iHITY KYJAbTYPHY IiHHICTH; IPEAMETH PeIiriiHoTo
KYJbTY; JiKapcbKi Ta MeAwuHi mpemapaTu; Hap-
KOTHYHI 3ac00u, IICUXOTPOIHI PEUOBUHU, IIPEKYP-
copu; BaJIOTHI IiHHOCTI (BasdioTa YKpaiHu Ta iHo-
3eMHA BaJI0Ta); AJKOTOJbHI HAmoi Ta THIOTIOHOBL
Bupo6u; ToBapu, 3a60poHeHi 0 pearisarii B YKpa-
iHi 8rigHO i3 3aKOHOZABCTBOM; TOBapu, BKJIIOUEHI
0 HOMEHKJATypH MaTepiaJbHUX IiHHOCTEH aep-
JKaBHOTO Pe3epBY, 10 3aTBepaKyeThca KabimeTom
Minicrpis Vkpainm, 3a mepenikoMm, BU3HAUEHUM
Hep:xpesepsoM [9].

Bucnosku. TakuM umHOM, MH MOKEMO HATOJIOCH-
TH HA TOMY, 1110 MUTHHUH ayKI[i0H — IIe ¢1rocib 0608’ A3-
KOBOTO Ipogaxxy (peauisaifii) ToBapis (MaiiHa), AKe
OTIMHUJIOCS V POSIOPAMKEHHI MUTHUX OPraHiB 3 Me-
TOI0 IOCATHEHHA HAWKPAIIIOro EKOHOMIYHOTO e()eKTy
IJIS HATIOBHEHHS JIeP:KaBHOTO OI0MKETY (BIAaCHUKOM
TOBAPiB CTa€ IMOKYIIeIh, IIT0 B XO/1 TOPTiB 3aIIPOIIOHY-
BAaB 33 HUX HAWBUIY LIiHY).

BpaxoByiourn HeOJHO3HAUHICTL BU3HAUEHHSA TEp-
MiHY «peaJidallisg» B HaAyKOBi#l Ta IOPUAWYHIN JiTe-
paTypi, BBa)KaeMo 3a HeoOXiJHe 3aKpinmuTu Ha 3a-
KOHOJIaBUOMY piBHi B MHTHOMY B3aKOHOZABCTBi IIe
MOHATTS, III0 JaCTh MOMKJIUBICTL YiTKO PO3YMiTH, UM
MOXKe peasisallisg MaiiHa OyTH BUKJIOUHO ILJIATHOIO
ra/abo 3xificHioBaTHCA B iHIIi# (hopmi. I3 ypaxysan-
HAM iCHYBaHHA B MUTHOMY 3aKOHOJABCTBi OKpeMoi
(hopMu PO3MOPSIKEHHS MAHHOM y BUTJIAAL 0e30Im-
JIaTHOI mepejgaui migTPpUMyeMO IYMKY, IO peasisa-
I € BUKJIIOYHO IJIATHOIO IIPOIIeIyPOIO.

Y Merax MepCIeKTHB MOJANBIINX AOCiIKeHb
HAaroJIOCUMO Ha MOJKJHMBOCTI JOCJTiI/KeHHA iHO-
3eMHOT0 JOCBiIy IMOZO peasisaifii ToBapiB (MaiiHa)
MUTHUMY OPTaHAMHU Ta BUKOPHUCTAHHA IIePEIOBOTO
IocBimTy YKpaiHoio.
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AHoranis

Knaszee B. C. HopmaTuBHO-IPaBOBE DEryIHOBaHHS
peanisamiiHUX MPOIEAYP V TiAIbHOCTI MUTHHX OPraHiB
Yxpainu. — Crarr4.

CraTTss TpHCBAUYEHA NUTAHHAM HOPMATHUBHO-IIPABO-
BOTO DPEryJIOBaHHA peaisalifiHUX IPOIEAYypP V Jifab-
HOCTI MMTHMX OpradiB YKpainu. AKTUBHUN PO3BUTOK
inopManifiHuX TeXHOJOri!l CTBOPIOE HOBI MOMKJIMBOCTI
I 3[iiCHeHHS ITOBHOBAa)K€Hb MUTHHUX OPTaHiB YKpainu
y uacTuHi pearisarmii maiina, gke mepedysae y iX posrmo-
pamxenHi. PosmopamikeHnHsa ToBapaMu, TPAaHCIOPTHUMU
3ac00aMu KOMePIiiHOTO IPU3HAUEHHSA B KOHTEKCTI JifIb-
HOCTi MUTHUX OPTaHiB € CKJAJHOI0 IIPOLEAYPOI0, HATije-
HOIO PAOM 0cOOJIMBOCTEH, IPUTAMAHHIX CaMe UM a[Mi-
HiCTpaTHBHO-IPABOBUM BigHOcHHAM. IloIupeHHs HOBOTO
HOPMATUBHO-IIPABOBOI'O IIOPAAKY IPOBEJEHHS MUTHUX
ayKITIOHIB TIPWBBEJIO [0 BUHWKHEHHS HU3KU BaKJIUBUX
TUTaHb 0710 e()eKTUBHOCTI 3a3HAUEHUX TpoIenyp. Komau
3K ieThesa mpo 3ailicHeHHSA peasisaiii ToBapis, AKi mepedy-
BalOTh ¥ POSMOPAMKEHHI MUTHUX OpPraHiB, MOKeMO Haro-
JIOCUTH Ha HeO0OXiZHOCTI HOCATHEHHS HAMKPAIIOoro eKOHO-
MiyHOTO e(eKTy I/ HAIIOBHEHHS [EepP:KAaBHOTO OOIKeTy
i "ac peasisallii Takoro MaiHA B MeXKax BU3HAUEHUX
3aKOHOJIABCTBOM IIPOIIEAYD.

3asHaueHo, IO peaJisalisd MaliHa HAa MUTHHUX ayK-
mioHax 1e, 0e3yMOBHO, 0AraTOCTOPOHHIM Ta CKJIagHUI
mmpoliec, B AKOMY OKPEMO CJIiJ BHJIJATH IIPABOBiIHOCH-
HU Mi¥ BifIIOBiIHMM MUTHUM OpPraHOM Ta OIIEPATOPOM,
yepes Axuit myoaikyiorses gotu B IIBIl (ernTpansHi 6a3u
naHux). BpaxoByoun oTpUMAaHHS OIEPATOPOM BCiel cymu
3a peasisalfifo MaiiHa, MOKHA TOBOPUTH, III0 TaKi IpaBo-
BiIHOCWHU MalOTh YiTKi 0OBHAKM JOTOBOPY KOMicii 3 ycima
moJaTKOBUMHU Hacaigramu mozxo cmiatu IIJIB. Haroso-
IIIeHOo, IM0 MUTHHUN ayKIioH — Ie cmoci6 000B’sI3KOBOTO
mpojaxy (peasnisarii) ToBapiB (MaiiHa), AKe OMMHUIOCA
V POBTOPAMKEHHI MUTHUX OPTaHiB, 3 METOI0 IOCATHEHHS
HaWKPAIOro €eKOHOMIYHOTO eeKTy JJId HAIOBHEHHS Jep-
JKaBHOTO OIOKeTy (BIACHMKOM TOBApiB CTA€ MOKYIIEIh,
1[0 B IIPOIleci TOPTiB 3aIpOIOHYBAaB 3a HUX HAWBUIIY
miny). BpaxoByouu HEOTHO3HAUHICTh BU3HAUEHHS Tep-
MiHy «peaJizalifg» B HAYKOBill Ta I0pUAUYHiN JiTepaTypi,
BBAKAEMO 3a HEOOXiJHe 3aKPilluTH HA 3aKOHOJABUOMY PiB-
Hi B MUTHOMY 3aKOHOJJQBCTBI 1€ TIOHATT, 1[0 AaCTb MOXK-
JIUBICTH YiTKO PO3yMiTH, UM MOKe peasisanisa Maitna 6yTu
BUKJIIOYHO IJIATHOIO Ta/a00 3mificHIOBATHCA B iHIIIH (op-
Mmi. I3 ypaxyBaHHAM icCHYBaHHS B MUTHOMY 3aKOHOJAaBCTBi
OKpeMoi (hopMU PO3MOPALKEHHA MAaHOM y BUTJIAL] 6e30-
ILJIATHOI Iepefaui MiATPUMYeEMO AYMKY, IO peasisaiis
€ BUKJIIOYHO IIJIATHOIO IIPOIEYPOIO.

Earwouosi cnosa: MaitHO, MUTHI OpraHm, MarepiaibHi
IiHHOCTI, peatisaIlis, PoSMOPAIKEeHHA, TOBApPH, KOHTPA-
(haxTHI TOBapHu, KOHTpabaH A, MUTHI ayKI[i0HH, JIOT.

Summary

Kniaziev V. S. Normative and law regulation of
procedures of sale in activities of customs authorities of
Ukraine. — Article.

The article is devoted to the issues of normative-legal
regulation of realization procedures in the activity of
customs bodies of Ukraine. The active development of
information technologies creates new opportunities for
the exercise of the powers of the customs authorities of
Ukraine in terms of the sale of property at their disposal.
Disposal of goods, commercial vehicles in the context of
customs authorities is a complex procedure, endowed with
a number of features inherent in these administrative
and legal relations. The spread of the new legal
procedure for conducting customs auctions has led
to a number of important questions about the effec-
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tiveness of these procedures. In the case of the sale of
goods at the disposal of customs authorities, we can
emphasize the need to achieve the best economic effect to
fill the state budget in the sale of such property within the
procedures prescribed by law.

Itisnoted that the sale of property at customs auctionsis,
of course, a multilateral and complex process, in which the
legal relationship between the relevant customs authority
and the operator through which the lots are published in the
CBD (Central Databases) should be singled out. Given the
operator's receipt of the full amount for the sale of property,
we can say that such legal relations have clear features of the
commission agreement with all the tax consequences for the
payment of VAT. It is emphasized that the customs auction
is a method of mandatory sale (sale) of goods (property),

which was available to customs authorities in order to
achieve the best economic effect to fill the state budget (the
owner of the goods is the buyer who offered the highest bid
for them price). Given the ambiguity of the definition of the
term “sale” in the scientific and legal literature, we consider
it necessary to enshrine at the legislative level in customs
legislation this concept, which will clearly understand
whether the sale of property can be exclusively paid
and/or otherwise. Given the existence in the customs
legislation of a separate form of disposal of property in
the form of free transfer, we support the view that the
implementation is an exclusively paid procedure.

Key words: property, Customs Authorities, tangibles,
sale, ordering about, goods, counterfeit goods, smuggling,
Customs Auctions, lot.
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Hayxoso-0ocnidnozo incmumymy nybaitHozo npasa

MMATEHT K OB’E€KT AIMIHICTPATUBHO-IIPABOBOI 0XOPOHH B YKPAIHI

AxryansHicts Temu. OXOpoHa Ta 3aXHUCT IIPas,
cBOOOJ i BAKOHHUX 1HTEPeCiB 0c00M € MPiOPUTETHUM
HaIpPAMOM JeMOKPATUYHOI COIliaJbHOI JepiKaBu,
OCKiJIBKM IIpaBa i cBOOOAM JIOAMHM Ta IX rapaHTii BU-
3HAYAIOTh 3MIiCT i CIIPAMOBAHICTD JiAJIBLHOCTI JepiKa-
BH, SIKa BIAINIOBifae mepex JIOIUHOI 3a CBOIO Tifjb-
HiCTh. YTBepAKeHHS 1 3a0esleueHHs mpas i ¢BoOOS
JIIOIWHY € TOJIOBHUM 000B’ A3K0M Jiep:kaBu [6].

Onnielo 3 OCHOBHMX (YHKIIii BMKOHABYOI BJa-
ou y Oyab-akif gep:kaBi € QyHKIIS agMiHicTpaTHB-
HO-TIPABOBOi OXOpPOHM IpaB, CBOGOA Ta 3aKOHHUX
inTepeciB (ismunmx i opupmuHuUX 0ci6. Ocobause
3HAUEHHS MA€E Te, 1110 ChOTOAHI 3HAUHOTO OCMUCJIEH-
Hd moTpe0ye CIiBBiIHOIIEHHS iHTepeciB Jep:raBu Ta
iHTEpeciB rpoMajifgH, BUKOHAHHS OpraHaMy BUKOHAB-
yoi BIagu iXHiX (QYHKIIH HA AKiCHO HOBOMY piBHI,
1[0 BiiITIOBifjae BUMOraM ChOTOIeHH . 3a3HaueHe CIIo-
HYKa€ HaYKOBI[iB JI0 MOIIYKY e(DeKTUBHUX Ta AKiCHO
HOBUX ILIAXIB YyperyJjaloBaHHA aJMiHiCTpaTUBHUX
BiTHOCHH, YTOUHEHHS IIOHATH, CYTHOCTI 11 3HAUCHHSA
OCHOBHUX IIPABOBUX KAaTeropiii, po3pobKu cTaHzap-
TiB BUKOHAHHS OpraHaMu BHKOHABYOI BIagu (PYHK-
IIi#l Jep:KaBU 3 OXOPOHU IIPaB, CBOOOJ Ta 3aKOHHUX
inTepecis rpomagau [7, c. 66—67].

Oraan ocraHHiX mocaim:kens. [Ipobaemui muran-
HS IaTeHTHOI TiAJIbHOCTI ZOCJTiIKyBaIN TaKi BUEHi,
ak I'. Aagpomyxk, B. Bypauok, €. Baixskosa, M. T'a-
aaatud, C. TomoBans, I. 3amopoxxens, C. 3omora,
I. Kamys, O. Kopotys, I. KpaBuenko, K. Kypxosa,
A. Tlumna, B. Ilonikapos, I'. Pumapuyxk, II. Cmep-
aunskui, O. Tamgup, €. HOprosa Ta immi. Ilpnm
IIbOMY KOMILJIEKCHUX JOCJiIKeHb ITaTeHTYBaHHA AK
00’€KTy agMiHiCTpAaTHBHOIO PEryJiOBaHHSA B YKpai-
Hi, Ha XaJb, 3aMaJio, 110 KOMILIEKCHO 0OI'PYHTOBYE
aKTyaJbHiCTh 00paHOi TeMH CTATTi.

Mera crarTti mosdArae B TOMY, 100 Ha OCHOBI
CHCTEMHOTO aHaJi3y HOPM 3aKOHOJABCTBA, HO3UITili
BUEHUX-AIMiHiCTPATUBICTIB Ta HAYKOBI[iB iHTeJEK-
TYaJbHOTO IIPaBa, CTATUCTUYHOI AiANTBHOCTI Cy0’ €K-
tiB myOsiumoi agmimicrpamii maTeHTHOI AiAIBHOCTL
BUBHAUUTH IIATEHT AK 00’€KT afMiHicTpaTHBHO-IIpa-
BOBOI 0XOPOHY B YKpaiHi.

Buknang ocHoBHux moxaoxeHb. Illomo cyTHOCTI
po3yminaa «00’exkT», To C.I'. Cremenxko 006’eKTOM
VIPABJIIHHA CJIYIITHO BBA)KA€ KEPOBAHWI CKJIAJHUK
CUCTEeMHU YIPABJIiHHSA, T€, HA IO CIIPIMOBAHO YIIPaB-
ainHdg. o 00’ €K TiB yIpaBIiHHA BiH TAKOK BiTHOCUTH
i mpomec BUpPOOHUIITBA, POCAMHHUN 1 TBApUHHUI

cBiT, TexHiuHi mpumcTpoi Ta 3acodu [6, c. 41].
C.B. Kisamos ta JI.P. Bina mix 06’exTom agminicTpa-
TUBHUX IIPABOBIMHOCHH pO3IMNIAZAIOTL Te, 3apaju
YOoro BUHMKAIOTH IIi BiTHOCHHM, — MOBEJiHKA, BOJ,
cBiflomicTb, MaTepiajbHi IiHHOCTI, HeMaTepiajdbHi
6aara roiro [5, c. 66].

A.l. Bepmau cTBepaKye, 110 00’€KT agMiHicTpa-
TUBHHUX IIPABOBIJHOCHH — Ile IOBEAiHKA CYy0’€KTiB
IPaBOBiTHOCHH, CIPAMOBaHA Ha 3a0e3MeUeHHS IITH-
pokoi cdepu ix mpaBoBux iHTepecis [1, c. 58].

To0OTo 00’€KT — ITe CyCIiMbHA MIHHICTB, IOA0 K01
cy0’eKTH IIpaBa BCTYIAIOTh Yy NPABOBiAHOCHMHU Ta
CTBOPIOETHCS CUCTEMA OXOPOHH.

BasknuBuMm g aHamisy € popMyBaHHSA CYyTHOCTI
«IATEHTY» AK 00’€KTy mpaBoBigHOCHH. Bimmosizao
0 3aKOHOJIaBCTBa, a caMe 3aKoHy YEKpaimu «IIpo
OXOPOHY IIpaB HA BUHAXOAW i KOPHUCHI Mopesi» ma-
TeHT (MaTeHT Ha BWHAXiN, AeKJapalliiHWi maTeHT
Ha BUHAXiJ, IeKJapariifHuii maTeHT Ha KOPUCHY MO-
IieJib, IATEHT (JeKIapaliiHui IaTeHT) Ha CeKPeTHIH
BUHAXiM, JAeKJapaliiHu{ IaTeHT Ha CEeKPeTHY KO-
PUCHY MOJeNb) — OXOPOHHUU TOKYMEHT, IO 3acBii-
Yye IPiOpUTET, aBTOPCTBO i IPaBO BJIACHOCTI HA BUHA-
xinm (kopucuy momens) [12]. II.M. [TubynboB BBazKae,
110 TIATEHT — IIe BUJ iHTeJIeKTyaabHOI (ITPOMICIOBOI)
BJIACHOCTI, AKUH BUKOPUCTOBYIOTHCA AK iIHCTPYMEHT,
III0 PETYJIIOE CTBOPEHHSA i mepesauy HOBUX TE€XHOJIO-
rizt [13]. Opuguuna ennukionexnia FO.C. Hlemmry-
YeHKa BU3HAYAE NATEHT AK BUAAHUN KOMIIETEHTHUM
IepKaBHUM OPTaHOM JOKYMEHT, IO HAJA€ BIACHUKY
BUKJIIOUHE NIPABO Ha BUHAXiJ (KOPHUCHY MOZeNb) Ta
sBJIsE c00010 ()OPMY OXOPOHM 00’€KTiB iHTEJIEKTY-
anbHOI BiacHocTi. Tako B eHIIUKJIONEeAil MiCTUTLCS
IyMKa IO Te, IO MaTeHT HOTPiOHO PO3I[iHIOBATH AK
TiATBEPIKeHHS JePKAaBOI0 TOTO, IO AaHa MPOIO3M-
11is € BUHAX00M (KOPUCHOI0 Mozeso) [14].

Ha mamr morsang, maTeHT — Iie IPaBOBH3HAUAJD-
HUI JTOKYMEHT IIpaBa IIPOMUCJIOBOI BJIACHOCTI, IIIO
OTPUMYETHCA Y BCTAHOBJIEHiH 3aKOHOJaBCTBOM IIPO-
Ieaypi 3 MeToo JieriTuMisamii naTeHTHOI AisJIbHOCTI
Ta Mifaarae TpaBoBifl OXOPOHI AK IiHHICHUN 00’€KT
TIPaBOBiIHOCHH.

Hacrynaum € anamis MOHATTA «0XOpoHAa». Be-
JVKUH TIYMAuHUR CJIOBHUK Cy4acHOI YKpaiHCBKOI
MOBH TJAyMauuTh aK: 1) oOepiraTu Bij HeOesmeKu
KOT0, I110-He0y b, yOeameuyBaTH BiJ 3arpo3u HATIa1y,
3aMaxy i T. H.; 2) cTOoSTH Ha BapTi 0ind KOTO0-, YOro-
HeOynb, BapTyBaTH, CTEPertd; 3) 3a0e3meuyBaTH,
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rapaHTyBaTH HETOTOPKAHHICTh KOTO-, YOTO-HEOYIb;
4) obepiratu Bif pyiiHyBaHHA, 3HUIIEHHS, 3aB/IaBaH-
HA IIKOM; 5) 3aXUIIATH Bij yoro-uedbyas [2, c. 825].

Ha nymry y M.B. Bitpyk, «oxopoHa mpaBa» — 1ie
TifIbHICTD, CIPSIMOBAHA HA YCYHEHHS IIePeIIKo[
y peanisarii mpaB Ta 000B’A3KiB, Ha 60pOTHEOY 3 HEBU-
KOHaHHAM 000B’I3KiB i 3/I0BXKMBaHHAM IIpaBaMu, Ha
npoiTaKTUKY 1 momepeaKeHHA MOPYIIeHb IIPaB Ta
000B’A3KiB, a 3200 3aXUCTy 3aCTOCOBYIOTHCA ¥ pasi
HEBUKOHAHHA 000B’A3KY a00 3JI0BJKMBAHHS MIPABOM
Ta BUHUKHEHHS MePeITKo] A iX 3MilicHeHHS 4u ic-
HYBaHHA CYIIePeUYKH PO HAABHICTH CAMOTO ITpaBa abo
0060B’A3KY [3, c. 54].

M.O. JlerenueHKo BKa3ye, 10 TEPMiH «IIPaBOBa
OXOPOHA» CJIiJi POSTJIALATH He TiJIbKU K YCTAHOB-
JIeHHA IOPpUIUYHUX 3ac00iB, CIPAMOBAHUX Ha pea-
JIisariio cy0’eKTUBHOTO IpaBa Ta 3amo0iranus #oro
IOPYIIEHHIO, a # AK IpaBOBe PeryJI0OBaHHS IIpa-
BoBigHOCHKH. [lilicHO, HOpDMY IIPO 3aXMCT IpaB cTa-
HOBJIATH JIWIE TEeBHY YaCTUHY OXOPOHHUX HOPM,
0 AKUX HaJle:KaThb 3alM00iraHHsa MOPYIIeHHaM i Ti,
1[0 BCTAHOBJIOIOTHL iMIEpAaTUBHUN MeXaHi3M ix
pearizamii [8, c. 62].

Or:xe, IpaBOBa OXOPOHA 34 CBOEK IOPUANYHOIO
IPUPOJIOI0 € KOMILJIEKCHOIO CUCTEMOIO I0PUIUIHO-0D-
raHisaliifHux iHCTPYMeHTiB, 3aco0iB Ta IpoIexyp
OpoTUAil mocAraHb Ha IIeBHI NPABOBIZHOCUHM, IO
BKJIIOUAE MeXaHi3M BifIHOBJI€HHS MOPYIIEHUX IpaB
Ta HaKJaJeHHA IeBHUX 3000B’dA3aHb 3 METOI0 IIPHU-
IMHEHHS IOPYIIeHb IPAaBOBOTO PETYJIIOBAHHSA Y KOJIL
IIPABOBiTHOCHH.

IMomo cyTHOCTI «aaMiHiCTpATUBHO-IIPABOBA 0XOPO-
Ha», To HayKoBIli B.B. I'aryasko ta B.I. Omedip BBa-
JKAIOTh, III0 AAMiHICTPATHBHO-IIPABOBA OXOPOHA — I
JisIbHICTD YIIOBHOBA:KEHUX OPTaHiB MyOJIiuHOI BIagN
00 TPO(IIaKTUKY IPABOIOPYIIEHb Ta BiTHOBIIEH-
Hs TOPYILIEHUX IIpaB, cBOOOJ Ta 3aKOHHUX iHTepeciB
(pisrunmx i OpUAMYHUX 0Ci0, IO 3AiHICHIOITHCS 3a-
cobaMy aaMiHiCTPaTUBHOIO IIpaBa 3 MOXKJIUBICTIO 3a-
CTOCYBAHHSA 3aXOJiB aAMiHICTPATHUBHOTO IIPUMYCY Ta
BIiMCHIOEThCA B TPHOX (DOpMax: MPaBOTBOPUill, KOJIU
CTBOPIOIOTHCSA 3aKOHM Ta IIiI3aKOHHI HOPMaTUBHO-IIPa-
BOBi aKTH1; TPABO3aCTOCOBHIH, KOJIM BTLIIOIOTHCS B K-
TTS BCTAHOBJIEHI AaAMiHiCTPaTHMBHO-IIPABOBI HOPMIU;
IIPaBOOXOPOHHII, 1110 BKJII0OUAE 3ac00U agMiHicTpaTHB-
HOTO BILIMBY [0 IOPYITHUKIB ITpaB, CBOOOZ Ta 3aKOH-
HUX iHTepeciB QisnunuX i opuaryHUX 0cib [4, c. 76].

CBo€10 ueproo afMiHiCTPaTHBHO-IPABOBY 0XOPO-
Hy 0.10. CanmaHoBa PoOBTIIAAE, BPAXOBYIOUM BaK-
JIUBe 3HAUEHHS OXOPOHHOI (PYHKIIII, AKOI0 HamileHa
IIpaBOBa CHCTEMAa Aep:KaBu. AIKe BOHA HE TLIbKU
CIPSAMOBAHA Ha 3am00iraHHs IOPYIIEHHAM HOPMAJIb-
HUX IIPOIECiB PO3BUTKY CYCIIIbHUX BiTHOCHH y Pi3-
HOMaHITHEX cdepax Ta YCYHEHHS TaKUX MOPYIIeHb,
aJie it BUCTyIae AK e()eKTUBHUM opraHisyouuii i 3a-
OesmeuvyBanpHui 3aci6 [10, ¢. 25-26].

Amanmisyloun Taky TpPaBOBY  KaTeropiro, fAK
«aIMiHiCTpaTUBHO-IIPABOBA 0XOPOHA», 1. Kopocrarmosa

Iifilia BHUCHOBKIB, IO B 3arajJbHOTEOPETUYHOMY
3HAYEHHI Ta B HAYIi aAMiHICTPATMBHOTO IIpaBa IO
KaTeropito BapTo PO3IJIANATA B UOTHUPLOX ACIEKTaX,

a came fK: 1) omgHY 3 (PYHKIIH mep:kaBu (IIPaBOOXOPO-
HHa QYHKIIig); 2) 3aBIaHHA aAMiHICTPATUBHOTO IIpaBa;
3) dyHKIII0 agMiHiCTpATMBHOTO mpaBa; 4) AiAJbHICTH
OpraHiB Jiep:KaBHOI B[, OPTaHiB MiCIIEBOI'O CAMOBPS-
IyBaHHS, a TAKOXK 0Ci0, 1110 HAJAI0Th MyO IiUHI ITOCTYTH.
¥ meprioMy BUNAJKY aAMiHiCTPaTHBHO-IIPABOBA 0XOPO-
Ha POBTVIANAETHCS AK OMHA 3 BHYTPIIIHIX (DYHKITIH mep-
JKaBU (ITPaBOOXOPOHHA (DYHKITIS), 1110 POSKPHUBAE i corti-
aJIbHY CYTHICTb 1 MPU3HAUEHHA B CYCITLIBCTBi, OCKiTBKY
aJMiHiCTpPAaTHBHE IIPABO € TIEBUM BaKeJIeM BTiJeHHS
Iep:KaBol0 B 0C00i YIOBHOBAKEHWX HEIO JEP:KaBHUX
oprauiB Biagu (myOsmiunoi ammimicTparrii), cBoei pery-
JIATUBHOI TA OXOPOHHOI POJIi. ¥ APYroMy BUIIAKY aMi-
HiCTPaTUBHO-TIPABOBA 0XOPOHA POSIUIANAETHCH, K OTHE
3 OCHOBHUX 3aBJlaHb afMiHiCTpPaTHBHOIO IIpaBa (AK ra-
JIy3i mIpaBa) MO0 3MiMICHEHHS PEryJII0BAHHS CYCIILIb-
HUX BiIHOCHH YIIPABJIiHCHKOTO XapaKTepy, AKi CKJIaza-
0ThCS Y cepi VIPaBIiHHS i BUKOHYIOTHCS Cy0’ €KTaMUI
BJIAJHUX ITOBHOBAKEHb, BHYTPIITHLO-OPTaHi3aIiii il
JiATBHOCTI iHIITKUX JeP:KaBHUX OPTaHiB, a TAKOMXK Y IPO-
11eci 3IiiCHeHHSA FPOMAJICEKIMU OPraHi3aIliaMu, IXHiMuT
OpraHaMU 30BHIIITHIX IOPAANYHO-BJIAJHIX TOBHOBAYKEHD
3 METOIO peastisalrii 3aBIaHb i (PYHKITIN nep:KaBu. ¥ Tpe-
THOMY — K (DYHKIIiA afMiHiCTPATUBHOTO IIPaBa, 110 I10-
JIIra€ y 3AilicHeHHI IIpaBOBOI OXOpPOHHU IIpaB, CBOOO
i 3aKOHHUX iHTepeciB GisMUHUX Ta IOPUANYHUX OCI0 —
yUaCHUKIB afMiHiCTpaTUBHUX ITPABOBiAHOCKH (peasisy-
€ThCSA NIIAXOM 3aCTOCYBAHHSA CHEIIATBHUX OXOPOHHUX
HODPM, a TAKOK JiI0UMX B OXOPOHHOMY PEXKUMI peryJis-
TUBHUX (3000B’S3yI0UMX) HOPM. ¥ UETBEPTOMY BUIIAJ-
Ky aJMiHiCTpPaTHBHO-IIPABOBA OXOPOHA — IIe CHCTEMa
BIIOPSAZIKOBAHOI aMiHiCTPATUBHO-IIPABOBIMY HOPMAaMU
TisIbHOCTI cy0’€KTiB BJIAJHUX TOBHOBAKEHb (ITy0TiYHO1
anmimicrparnii) [7, ¢. 7T1-72].

Ha mam morsan, agrMiHicTpaTHBHO-IIPABOBA 0XO0-
pPOHA — I KOMILIEKCHA CHCTeMa BJIATHO-PO3IOPAL-
yMX iHCTPYMeHTiB, 3ac00iB Ta mpoIeayp cy0 e€KTiB
BJIAJHUX MOBHOBAKEHD IIOJ0 IIPOTUMil MOCATAHHAM
Ha KOHKpeTHI IiHHicHI 00’€KTH IIpaBOBiJHOCHH,
10 mependavaioTh 3aCTOCYBAHHS 3aXOJiB agMiHi-
CTPATUBHOI'O IPUMYCY 3 METOI0 BiflHOBJEHHS IIO-
PYIIeHUX IIPaB Ta 3acaj IPABOBOTO PEryJOBaHHSI
y CYCHiTBHIH cdepi.

Ha ocraHoK Bapro 3asHAUWTH, PO IO3UIIiI0
II.M. ubynboBoi, aKa BKasye, 110 OCHOBHUM CIIO-
co00M OXOpOHU IIpaBa iHTeJeKTYaJbHOI BIACHOCTI €
BHUaUa aBTOPY abo iHIIoMy cy6’eKTy mpaBa 00 e€KTa
IHTeJIeKTyaJbHOI BJIACHOCTI OXOPOHHOTO JOKYMEH-
Ta — HATeHTy uM CBimomTBa. BoHa HaswBae 4OTHUPHU
MPUHIONIN IIPAaBOBOI OXOPOHM IIpaBa iHTEJIEKTY-
asbHOI BiacHOCTi: 1) 060POHOCIPOMOXKHICTE, TOOTO
KO 00’€KT IPaBOBOi OXOPOHM IIOBMHEH BiJIOBi-
ATy BUBHAUEHUM 3aKOHOM BUMOraM (HAIpPHUKJIAZ,
BUHAXiJ BiJIIOBiZa€ yMOBaM ITaTE€HTOCIPOMOIKHOCTI,
SAKINO BiH € HOBUM, Ma€ BUHAXiTHUIbKUN PiBeHb
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i € IPOMMCIOBO MPUAATHUM); 2) BUBHAHHSA 3a IIpa-
BOBOJIOZLIBIIEM BUKJIIOUHOIO IIpaBa Ha 06’ €KT mpaBa
iHTeJNeKTyaIbHOI BIACHOCTi; 3) Joep:KaHHSI IIpaB He
TLIBKY IPABOBJIACHUKIB, ajie i JiiCHIX PO3POOHUKIB
(aBTOpiB, BUHaXimHWKiB); 4) momep:kaHHA OamaHCy
iHTEpeciB MpaBOBIACHWKA 3 OJHOTO 0OKY i CyCIijb-
CTBa 3 iHIIOTO IJIAXOM OOMEKEeHHSI MOHOIOJII Ha
00’eKT IpaBa, HANPHUKJIAM, ILJIAXOM BCTAHOBJIEHHS
PO3YMHOTO CTPOKY il 0XOPOHHOT0 ToKyMeHTa [12].

Takum umHOM, V cepi agmMiHicTpaTUBHO-IIPABO-
BOI OXOPOHM IATeHT Bifiirpae moABiHY POJIb:

1) maTeHT BuCTyIae K iHCTPYMEHTAIBHUN CIOCI0
aIMiHiCTPATUBHO-IIPABOBOI OXOPOHU IIpaBa IIPOMIC-
JIOBOI BJIACHOCTI, aJj)Ke JIETITUMi3ye IIPaBOBi BigHO-
CUHU TATeHTHOI MisJbHOCTi, CTBOPIOIOUM AJSI HUX
CHCTEMY TIPABOBOI OXOPOHU 3 METOI0 IOTepelKeHHsA
Ta IPUINHEHHA MMOCATAHb i BiJHOBIEHHS IPaB IIPO-
MMCJIOBOI BJIACHOCTI K IiHHICHUX 00’ €KTiB IPaBOBO-
T'0 peryJTioBaHHS,

2) maTeHT € IiHHICHUM 00’€KTOM aaMiHicTpaTuB-
HO-IIPaBOBOI OXOPOHM B YKpaimi, axe cyd eKTH
BJIATHUX IIOBHOBAKEHb Uepe3 BUNHEHHA afMiHicTpa-
TUBHOI TifIbHOCTI OXOPOHAIOTh KOHKPETHUM, iHIU-
BiZlyaJbHO-IEePCOHI()iKOBAHUN JOKYMEHT IIpaBa Ipo-
MUCJIOBOI BJAcHOCTI (IIATEHT), MOCATAHHA HA AKUH
3YMOBJIIOE 3aCTOCYBAHHS 3aX0/iB aMiHiCTPATHUBHOTO
IPHUMYCY 3 METOIO 3aXMCTY IIPaB IIPOMUCJIOBOI BJac-
HOCTi, IT[0 HOPMATUBHO 3aKPiIlJIeH] UM ITATEHTOM.
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Anoranis

Kyodin A. B. IlaTeHT K 00’€KT agMiHiCTPaTHBHO-IIPa-
BOBOI 0X0poHU B YKpaini. — CraTT4.

AKTyaJIbHICT CTATTI IOJIATAE B TOMY, II[0 OXOPOHA Ta
3aXMUCT TIpaB, cBOOOJ i 3aKOHHUX iHTepeciB 0co0u € IIpi-
OPUTETHUM HAIPAMOM JIeMOKDPATUYHOI COI[iaJbHOI mIep-
’KaBU, OCKiJbKM IIpaBa i cBOOOAM JIIOAWHU Ta iX rapaHTii
BU3HAUYAIOTh 3MICT i CIPAMOBAHICTH MisILHOCTI AeprKa-
BM, SKa BiAIOBifae mepej JIOAUHOI 3a CBOIO AifJbHICTB.
YTBepmxeHHd i 3abesmeueHHs IpaB i ¢BOOO JIOUHN € TO-
JIOBHUM 000B’ A3K0OM Jiep:kaBu. MeTa cTaTTi 0JI4Tae B TOMY,
1100 Ha OCHOBi CHCTEMHOTO aHAJIi3y HOPM 3aKOHOJABCTBA,
MO3UIIM BUEHMX-aAMiHiCTpATHBICTIB Ta HAYKOBIIB iHTe-
JIEKTYaJIbHOTO IpaBa, CTATHCTAYHOI JisABHOCTI Cy0’€KTiB
mybsriuHol agMiHicTpalii maTeHTHOI AiAJbHOCTI, BUSHAUM-
T TATeHT AK 00 €KT aaMiHiCTPATMBHO-TIPABOBOI OXOPOHU
B YKpaini. B cTaTTi po3KpUTO MATEHT AK IMiHHICHUI 00 €KT
aaMiHiCTPaTUBHO-IPABOBOI 0XOpoHU B YKpaini. Chopmona-
HO CYTHICHI IOHATTA «IIPaBOBA OXOPOHA», «aAMiHiCTPATHUB-
HO-ITPABOBA OXOPOHA», «IIATEHT». BusHAUEHO, 1110 CY0’€KTH
BJIQJHUX IIOBHOBAKEHb Uepe3 BUMHEHH aJMiHiCTpaTUBHOI
IiAJBHOCTI OXOPOHAIOTh KOHKPETHUM, iHAUBIAyaIbHO-TIED-
coHiikoBaHUN MOKYMEHT IIpaBa IIPOMUCJIOBOI BJIACHOCTI
(maTeHT), HOCATAHHSA Ha AKWH 3yMOBIIIOE 3aCTOCYBAHH 3a-
XOZiB afMiHiCTPAaTUBHOIO IPUMYCY 3 METOI0 3aXUCTy IIPaB
IIPOMMUCJIOBOI BJIACHOCTI, 1[0 HOPMATUBHO-3aKPillJIeHl I[UM
maTeHToM. 3pobJeH0 BUCHOBOK, IO Yy cdepi agminicTpa-
THBHO-IIPABOBOI OXOPOHU IIaTeHT Bifirpae MOABiHY pOJIb:
1) mareHT BUCTyIA€ AK iHCTPYMEHTANbHUH CIOCi0 agMiHi-
CTPATUBHO-IIPABOBOI OXOPOHM IIPaBa IIPOMMCJIOBOI BJAac-
HOCTi, ajKe JIETiTUMi3ye MpaBOBi BiTHOCWMHU IATEHTHOI
JiAMBHOCT, CTBOPIOOUM I HUX CHCTEMY IIPaBOBOI 0XO-
POHU 3 METOI0 ITIOIepeKeHHA Ta IPUIUHEHHS II0CATaHb
i BifHOBJIEHHA IIPaB IIPOMUCJIOBOI BJACHOCTI AK IIHHICHUX
00’eKTiB IIPABOBOTO PEryII0BAHHS; 2) MATEHT € MiHHICHUM
00’eKTOM aJMiHiCTPaTMBHO-IIPABOBOI OXOPOHU B YKpaiHi,
ajsKe Cy0’€KTM BIAJHUX MOBHOBAYKEHbL UePe3 BUMHEHHS
aaMiHiCTPATUBHOI MisIJIBHOCTI OXOPOHSAIOTh KOHKPETHWUH,
IHIUBiTyaIbHO-IEPCOHI(GIKOBAHUN MOKYMEHT IIpaBa IIPoO-
MMKCJIOBOI BJIACHOCTI (IIATEHT), IOCATAHHA Ha KU 3YMOB-
JII0E 3aCTOCYBAHHS 3aXO[iB aAMiHiCTPATHBHOTO IIPUMYCY
3 METOI0 3aXUCTY IIPaB IIPOMUCJIOBOI BJIACHOCTI, III0 HOPMa-
TUBHO-3aKPiIlJIeH] UM IIaTeHTOM.

Kamwouosi cnosa: agmiHicTpaTHBHO-IPaBOBe 3adesIe-
YeHHSA, €JEeKTPOHHEe BPAAYBAaHHA, IHCTPYMEHTH, MeXa-
Hi3M, TaTeHT, MaTeHTHA JiANbHICTh, IPUHININ, Ty0TiuHa
agMiHicTparis, cratyc, cyo’eKT.

Summary

Kudin A.V.Patent as an object of administrative and
legal protection in Ukraine. — Article.

The relevance of the article is that the protection and
defense of the rights, freedoms and legitimate interests
of the individual is a priority of a democratic welfare
state, as human rights and freedoms and their guarantees
determine the content and direction of the state responsible
to man for his activities. The establishment and protection
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of human rights and freedoms is the main duty of the state.
The purpose of the article is to define a patent as an object
of administrative and legal protection in Ukraine on the
basis of a systematic analysis of legislation, positions of
administrative scientists and scholars of intellectual law,
statistical activities of public administration of patent
activity. The article reveals the patent as a valuable object
of administrative and legal protection in Ukraine. The
essential concepts of “legal protection”, “administrative
and legal protection”, “patent” are formed. It is determined
that the subjects of power through the performance of
administrative activities protect a specific, individual-
personalized document of industrial property rights
(patent), encroachment on which leads to the application
of administrative coercion to protect industrial property
rights, which are regulated by this patent. It is concluded
that in the field of administrative and legal protection

the patent plays a dual role: 1) the patent acts as an
instrumental method of administrative and legal protection
of industrial property rights, because it legitimizes the
legal relations of patent activity, creating a system of
legal protection to prevent and stop encroachments, and
the restoration of industrial property rights as valuable
objects of legal regulation; 2) the patent is a valuable
object of administrative and legal protection in Ukraine,
because the subjects of power through the performance of
administrative activities protect a specific, individually
personified document of industrial property rights
(patent), encroachment on which causes the application
of administrative coercion to protect industrial property
rights, which are regulated by this patent.

Key words: administrative and legal support,
e-government, tools, mechanism, patent, patent activity,
principles, public administration, status, subject.
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Vuigepcumemy mummnoi cnpagu ma Qinaucie

ICTOPIS CTAHOBJIEHHA il PO3BUTKY AJIMIHICTPATHBHO-IIPABOBUX 3ACAJ] OPTAHI3AIIIT
TA JIAJbHOCTI IIPOKYPATYPH HA PETTOHAJBHOMY PIBHI

Berym. IIpokypaTypa YKpainu sHaXOAUTHCS Y CTa-
nii akTrBHOTO pe()opMyBaHHs, III0 BUMATa€e He TLIbKI
YiTKOTO aAMiHiCTPAaTHBHO-IIPABOBOTO 3abesmedyeHHs,
ajie ¥ 3ycuJib HAYKOBIIB ¥ cepi aaMiHicTPATHBHOTO
IIpaBa, AKi CTBOPIOIOTH TEOPETUYHY OCHOBY [JIA pe-
(bopmarriiHMX IEPETBOPEHD Ta YAOCKOHAJIEHHS CUCTe-
MU oprauisariii Ta JisIbHOCTI OPraHiB MPOKYypaTypH.
BaxxuBe miciie B I0pMAWYHINA JOKTPUHI IIOCiZar0Th
JOCTi:KeHHd icTopii mpaBoBuUX ABUII i mporecis. [o-
CTim:KeHHd icTopii cTAaHOBIEHHS TAa PO3BUTKY aIMiHi-
CTPATUBHO-IIPABOBUX 3aCa]] OpraHisallii Ta JisJIbHOCTL
IPOKYpaTypu € HeoOXiZHOI yMOBOW e(eKTHBHOTO
Mi3HABAJIHHOT'O Ta TBOPUOT'O IIPOIIECiB 3 METOI0 (hopPMY-
JIIOBaHHSA MEPeBipeHNX iCTOPUYHOIO MPAKTUKOIO IIPO-
MO3UIIN II0/I0 BJOCKOHAJEHHS YMHHOTO Ta (opMmy-
BaHHA MEPCIEKTUBHOTO 3aKOHOJABCTBA. ¥ KOHTEKCTL
JelleHTpatisamii [ep:KaBHoro yIpaBIiHHSA 0CO0JIMBOI
aKTyalbHOCTI HaOyBae AoCHaimKeHHA icTopil agmimi-
CTPATUBHO-IIPABOBOTO 3a0e3meueHHsA AiATbHOCTI IPo-
KypaTypH Ha PerioHaJIbHOMY PiBHI.

I[IuranHs agMiHiCTPaTUBHO-IPABOBOTO  3a0es-
MeYeHHs [isSJbHOCTI IMPAaBOOXOPOHHMUX OPTaHiB
JTOCTiIKYIOTEC B poboTax (axiBmiB y cdepi az-
MiHicTpaTHBHOTO IIpaBa, cepel axux poboru O. BaH-
nypku, B. Beesenka, M. Bixunsesa, C. I'ycaposa,
P. Kamomxuoro, T. Komomoens, B. Kosamaxosa,
B. Kypuna, 1. Jyx’ aunsg, P. Mensuuka, II. Ilpu-
nmauenka, I0. Cepyka, C. Cremenko, M. Turres-
ka, H. Xoumoguumnsrkoro, A. Illkosmka Ta iHmmMx
BUEHUX-aIMiHiCTPATHUBICTIB.

I3 ocramHix mocaif:KeHb icTOpil cTAHOBJIEGHHS Ta
POBBUTKY OpPTaHiB IMPOKYPATYpPHU CJiI BigsHAUUTH
po6oru M. Hipogu «I'emesuc oprauiB mpoxrypary-
pu B KpaiHax poMaHO-repMaHChKOI mpaBoBoi cim’i:
KOPOTKUH icTopwunuii ekckype» [1], B. Cyxonoca
«IIpokyparypa B cHCTeMi Jep:KaBHUX OpraHiB
YKpaiHu: TeopeTMUYHMN aHAaJ i3 CydyacHOTO CTaHy
Ta TepCHeKTUB pO3BUTKY» [2], JI. I'pumaenko
«IHCTUTYT TPOKypaTypum B CBiTOBi#i icTOpPHUKO-
mpaBoBiit perpocmexktuBi» [3], O. JlurBaka Ta
II. Illymcbkoro «CraHOBIEHHS Ta PO3BUTOK IIPO-
Kyparypu Yrpainuw» [4]. IIpore muranua icropii
CTAHOBJIEHHS TAa PO3BUTKY aiMiHiCTPATUBHO-IIPABO-
BUX 3acaj opranisarii Ta g1isibHOCTI perioHaabHUX
IPOKYPATyP AOCTiIKeHO hparMeHTapHO, B paMKaXx
OiJBII 3araJbHUX TEM, II[0 AKTyaidye IPOBeIeHHA
JTaHOTO NOCIisKeHHs.

Meronomorias gaHOTO JOCTif:KEHHA T'PYHTYETh-
cd HAa KOMILIEKCHOMY IIO€THAHHI (imocochKux,
3araJbHOHAYKOBUX Ta CIIEIiaJlbHO-IOPUIUYHUX METO-
IiB mociimkeHHSA ((POpMAaTbHO-IOPUIUIHOTO METOIY,
METO/I0JIOTii TMOPiBHAJILHOTO IPABO3HABCTBA, METO-
Iy IOPUIUYHOI CTATUCTUKU Ta METOLY HOPUAUYHOTO
MO/IeJIOBAHHSA TOIIO), MPUHIUIIB 00’ €KTUBHOCTI Ta
icropusmy. KiiouoBy posib y mporieci JaHOTO JOCJIi-
I"KeHHSABIIirpacicTOPUKO-IIPABOBUIMETO]T, SKUI T03BO-
JISI€ PO3IJIAHYTU PO3BUTOK aMiHiCTPATHBHO-IIPABO-
BOT0 3abe3IeueHHs JisIbHOCTI OpraHiB MPOKypaTypu
Ha perioHaJbHOMY DiBHI B pisHi icTopmuni mepiogu,
BUBHAUWTH OCHOBHI TeHAEHII Ta 3aKOHOMipHOCTi
B IIPOIIeCi CTAHOBJIEHHS CHCTEMU OPTaHiB MIPOKYpPaTy-
DU Ha YKPaiHChKUX 3eMJIAX, & TAKOK BUOKPEMUTH II0-
BUTHUBHUH iCTOPUYHUY JOCBif agMiHicTpaTHBHO-IIpa-
BOBOTO PETryJIOBaHHA IIPOKYPOPCHKOI islIbHOCTI.
3acTocyBaHHS IPUHITAITY iCTOPHU3MY B IIPOIIECi JaHOTO
JocIimKeHHsa mepexbadae 000B’A3KOBE ypaxyBaHHS
TUX icTOpUYHUX (PaKTOPiB, AKi BILIMBAIN HA (GOPMY-
BaHHSA i PO3BUTOK CHCTEMH OpPraHiB IPOKYpPaTypH, iX
OCHOBHUX (DYHKI[ilf Ta HOPMATUBHOI OCHOBH [isJIbHO-
cti. [IpuHIUn 06’€KTUBHOCTI BUMArae 3aCTOCOBYBATH
y TIpOIIeci JOCTimKeHHS aBTeHTUYHI TeKCTU icTopuy-
HUX JOKYMEHTIB, IepeBipeHi Ta o(imiitHi mKepesa
indopmarrii, pernpeseHTATUBHI Pe3yJbTaTH COIi0JIO-
TiYHMX JOCTiIKeHb TOII0.

IlocranoBka 3aBmanHA. MeToi HAayKOBOI IIy-
oamikamii e gocruimkenusa icTopii craHoBieHHA Ta
PO3BUTKY aAMiHiCTpAaTMBHO-IIPABOBUX 3acaj opra-
Hisamii Ta misapHOCTI OpPraHiB IPOKypaTypu Ha pe-
rioHaJIbHOMY PiBHI.

PesynbpraTi TOCJIiIeH . Iocmimxenns
OyIb-AKOr0 MPOIECY UM ABUIIA HEOOX1[HO PO3IOUH-
HaTH 3 aHAJIBY icTopii iX BUHUKHEHHS Ta PO3BUTKY,
aJiKe TiJIbKM B iCTOPMYHOMY ACIeKTi € MOKJIMBICTH
BUSABUTH Ti KJIIOUOBI UMHHUKM, SKi 3yMOBUIM IOS-
BY HOBUX CYCIiIbHUX BigHOCHMH. @PyHKIII cydyacHoi
IPOKypaTypu Oyau MpUTaMaHHi M0CaZoBUM 0ocobam
MepIINX JeP:KABHUX YTBOPEHbD, ajike B 0y Ab-AKill op-
raHisarii moiTHYHOI BJIa Ay BCTAHOBIIOIOTHCI HOPMU
IMOBEJiHKY Ta B3a€MOBiTHOCHH 3 myO0/IiUHOIO agMiHi-
CTpaIlieto, a TAKOK BUHUKAE MOTpeda HATJIALY 34 J0-
TPUMAaHHAM BKa3aHUX HOPM.

TakyuM uUWHOM, BUHUKHEHHA MPOKYpaTypu
B icTOpMYHOMY KOHTEKCTi He OyJIO IIITYYHUM, ajKe
IIHOTO TOTPe0yBalyM pPeasbHi CYCIiJbHI BimHOCHHH,
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OB’ sA3aHi 3 AiAMBHICTIO opraHiB myOsmiuHOi amMiHi-
crparii. Tomy Joriumoio Oyja mosBa MEPIIMX II0CA-
JOBUX 0Ci0, IKi (haKTMUYHO BUKOHYBAJIH JeAKi PYyHK-
mii mpokyparypu y CrapomaBubomy Pumi. IlonarTsa
«procurator» € IOXiIHNM BiJf IATHHCHLKOT'O curare, Io
o3HAUaJ0 — miKJayBaTucs. Ilepiri mocaau mpoKyparo-
piB AK Jep:KaBHUX UYMHOBHUKIB OyJIM 3alpOBajKeHi
B CrapomaBubomy Pumi immepatopom Asrycrom [5].
ITporkypartopu (hakTuuHO OyJaU YIPABUTENAMU HEBe-
JVKNX TPOBIHIINA 1 IpeACcTaBIANN IMIIEPCHKY BJIa-
oy Ha micugax. Ilocaga mporkypaTopa 0yJia 4acTHHOIO
Kap’epH BePIIHUKIB — IPUBiIe0BAHOI YACTHHY apMil
CrapomaBuboro Pumy. 3a mpaBiinHHA immepaTopa
KnaBmia mpokypaTropu oTpuMaau CyTTEBE IIPABO BU-
HOCUTHU CYJOBi pillleHHs, II[0 3HAKIILIO CBOE BimoOpa-
JKeHHS Y XPUCTUSHCHKIN ifieoIorii, 3TiIHO 3 KOO BU-
pok Icycy Xpucry BuHic mporyparop Ilonrii ITinar.

TaxuMm yuHOM, BiKe i3 CAMOT0 IMOYATKY IPOTOTHUII
IPOKYPATypPU PO3BUBABCA caMe Ha PerioHAJIHLHOMY
piBHi, TpexacTaBiAluUM NYONiUHY agMiHiCTpaIliro
B IIPOBIHITIAX, HA MiCIIeBOMY PiBHi.

Y cki(ebKuX MicTax-fep:;kaBax icHyBaJia mocaja
«HoMo(inaka» [5], ymoBHOBasKeHOI 0ocobu, AKa Har-
JAgana 3a JOTPUMAHHAM 3aKOHIB, IO TAaKOMK IIifI-
TBEPKYE HEeOOXiTHiCTh MOSBM iHCTUTYTY IPOKYpa-
TYPH BiKe Ha PaHHIX CTaAigX IeP:KaBHOCTL, IPUUOMY
HaMOiIBII BaKJIMBOIO € peasisaimisa (PYHKIIHA Ipo-
KypaTypu Ha MiCIAX, HA pPerioHaJbHOMY PiBHI, TaM,
Jie HeoOXimHuii OesmocepefHiil KOHTPOIbL MyOIiuHOI
agMiHicTpanii 3a BUKOHAHHAM HOPMATUBHUX IIPUIIH-
CiB rpoMajgHAMY.

IToxasoBoro € icTopisfs BUHMKHEHHA IIPOKYPaTypu
y ®panrmii, ge i3 caMoro mouaTKy mpoKypopu OyJIm
IpeICcTaBHUKAMHU KOPOJIBCHKOI BJIaAM, NPEACTAB-
JIAIOUM Ta 3aXUINAUYM iHTepecu KopoJd. I mwurme i3
YacoM, i3 PO3BUTKOM TPOMAJAHCHKOIO CYCIIiIbCTBA,
IPOKYypaTypa MOUYWHAE PENCTABIATH iHTEpecHu nep-
JKaBMU B I[LIOMY.

Sk sasuauarors B. Cyxomoc Ta M. [[oaromoJios, 1o
mouaTky XVII cr. mpokyparypa ®panirii ocTaTouHO
CKJajacsa IK CUJIbHA Jep:KaBHA YCTAHOBA i3 UiTKO
BUBHAUEHUM KO0JIOM 000B’A3KiB i IIIPOKOIO cepoio
misapHOCTI. PaKTUYHO IIe OyJI0 Imepile CTBOPEHHS
«KJIACUYHOI» TPOKYpaTypu y cBiToBi# icTopii. Hna
iMmmeparopa Hamoseona mpokypaTypa crana edex-
TUBHUM 3aC000M yPAZOBOTO BILIMBY Ha cyx. CraTyT
1808 p. i 3akon Bixg 10 ¥BiTHA 1810 p. OCTATOUHO Bi-
JOKpeMusn i1 BiJi agBOKaTypu, 3ampoOBaAWIN B Hill
iepapxiunuii ycrpiit 3 cyBopoio cybopaunaiieio. I1i
TOKYMEHTH IIOpAn 3 000B’I3KaMM KPUMiHAJILHOT'O
mepecilyBaHHA HAILINIM IPOKYPATypPy IIOBHOBA-
JKeHHSAMM IPeJCTaBHUKA YPAIY B YCiX IUTAHHAX IIe-
pex ycima cyZoBAMM OpraHaMu, PO3MIUPUIIN i1 (PYHK-
mii Haraagy sa misabHicTio cymis [6, c¢. 105-107;
7, c. 165-167]. Takum UyMHOM, TepIIa «KJIACHUIHA»
CHCTEeMa OpraHiB NMPOKypaTypu BWHHUKJIA y PpaH-
IIii, 110 € IiJIKOM JIOTiUHMM, YPaXOBYIOUM PEIeIIliio
PUMCBKOTO IIpaBa, JOMiHyIOUe IMOJOKEeHHA Y CBiTi Ta

PO3BMHYTHH amapaT my0JiuHOi
y @pannii XIX cr.

@paHIy3bKy MPOKypaTypy 3a yaciB Hamosneona
OYO0JTI0BAB MiHIiCTp IOCTHUIIII, IKOMY MiATOPAIKOBYBA-
sgmcd Bei ii mamnku. Ilpu kKacamiHux i anmexdaminEIx
cyZax IpalfloBajy TeHepaa-IIPOKYPOPH Ta IXHi ToBa-
PHIIIi, IT0 MOAIMAMNCA HA IIOMIUYHUKIB (CyOCTUTYTIB),
AKi 3aiiMasmcs MUCbMOBUM O(OPMJIEHHAM CIIPaB,
i reHepa-aJJBOKATIB, AKi BUCTyIAJIY B CY/i i3 TpoMo-
Bamu. IIpokyparypa mpu Ko:KHOMY cyai OyJa mpes-
CTaBJIeHA IPOKYPOPOM, AKOMY ITiATIOPAIKOBYBAINCH
MIOMIYHUKHU. ['eHepay-mpoOKypop ameNAIiiiHOTO Cyay
MaB y CBOEMY IiATOPAAKYBAHHI MPOKYPOPiB peciy-
OJIIKK CBOTO OKPYT'Y, IIPOKYPOP PECIyONiKM — KOMi-
capiB mouritii. JIuire mpoxypaTypy KacaiiifHoro cyay
Oy0 BuokpemsieHo. OCHOBHI MpMHIIAIN opraxisaiii
Ta OiAJbHOCTI ()PAHITY3bKOI IIPOKYPATypU HAIIOJIEO-
HiBCBKOT'O IIepioqy 30eperncs 10 TeIepillHLoro uacy
[6, c. 105-107; 7, c. 165-167]. ¥ cyuacuiit @paniii
CIIOCTEPiraeThes €IHICTD CYIAiBCHKOTO Ta MIPOKYPOP-
CHKOT0 KOPIYCiB, MPOKYPOP MOXe OYTHU B Oy Ib-AKMI
MOMEHT cBOel Kap’epu OyTH IpU3HAUEHUM Ha ITOCaTy
Cynni, Ipu KOKHOMY CYAi iCHYIOTH BifiTIOBifHI mpo-
KYPOPCBKi mocaau, 1o 3abesneuye eeKTUBHY B3ae-
MOJi0 IPOKYPOPIiB BI3 CYAAAMHU Ta HAJTEKHe QYHKITI-
OHYBaHHS BCi€l CyZ0BOI CHCTeMH HA PErioHATLHOMY
piBHIi Ta B mijoMy.

Tagwuit mosuTuBHUM icTopuuHuil KocBix Ppanmii
1010 (PpaKTHYHOI €JHOCTI IPOKYPOPCHKOI Ta CyZI0BOL
TiSTBHOCTI € IMOSUTHUBHUM A YKPAiHU B KOHTEK-
cti pepopMyBaHHS CHUCTEMHU OPTaHiB IPOKYPaTypu
Ta OpraHiB MpaBOCYANA HA PerioHAJBHOMY piBHI.
Opramisarfiiiie po3MillleHHA Ta 3aTBEPAKEHHS IIO-
caJl MPOKYPOPIiB IIPU KOXKHOMY CYAi 3a (hpaHIIy3bKOI0
MOJEJIJIIO JO3BOJUTH 3a0€3IeUnTH peasisaliio IpuH-
IUITY JOCTYIHOCTI IPaBOCYIAS Ta HigBUIUTE edex-
TUBHICTh CYZOYMHCTBA B IIijioMy. PamioHaJabHUM,
30KpeMa, € (GpaHIly3bKUI JOCBiJ IMiTOTOBKYU CYAIiB
Ta IIPOKYPOPiB 3a €JMHOIO IPOI'PAMOI0, 8 TAKOMK MOK-
JIUBiCTH IPU3HAUEHHS MPOKYPOPiB HA IOCAAK CYAIIB
B OyIb-aKuMit uac ix Kap’epu, 10 € aKepesom 30ara-
yeHHA NMPoQeciiiHOTO AOCBiAy Ta MOAOJAaHHA Kaapo-
BOTO T0OJIOLY B 000X CHCTEMaX.

®panHiy3bKuil AOCBiA opraxisamii Ta migabHOCTL
IPOKypaTypu 0yB 3amosuuenuii [lerpom I, Axuit Bu-
KOPHCTaB HOT0 JJI CTBOPEHHS aHAJOTIYHIX OPTaHiB
y Pociticbkin immepii, HagiuBmiM iX IpaliBHUKIB
IIOBHOBAKEHHAMM, IEIN0 BiIMiHHMMW Bifi IIOBHO-
Ba)KeHb (PpaHIy3bKUX IPOKYpopiB [6, c¢. 105-107;
7, c. 165-167]. ¥ Pocificpki#i iMmmepii mporyparypy
HA3WBalIM «TOCYAapeBUM OKOM», IO IIiJKpPecJoBa-
JI0 ii HarIAM0BY (DYHKITIIO 34 TOTPUMAHHAM 3aKOHIB
YMHOBHUKAMH, OiJIbII0I0 Mipoio y cdepi dinamcis.
Y misomy pocificbKa IpoOKypaTypa i3 yacoMm crajia
IPOMi3IKOI0 3a0I0POKPATM30BAHOI0 CUCTEMOIO, AKa
He 3aTHa 0yJia MoZ0JIaTH TOTalbHY KOPYMIIOBaHICTh
YMHOBHMKIB Ta caMa CTaja YacTHHOIO KapaJIbHOI
CHCTEeMHU POCiCHKOT0 IAapu3My.

agMiHicTpamii
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Y Himeuuwnni mpoxyparypa 0y;ia BBeJeHa B IIPHU-
peitncekux nposinmiax IIpycii, T'ecceni # Basapii.
ITig uac pepopm 1848-1850 pp. mpoKypaTypu yTBO-
piotoTbes B yeix semuax Himeuunnu. Ik mpu immep-
CBKOMY CYi, TaK i B 3eMJIAX, IPOKypopH (IIi Ha3BoIO
«(ickammy») HATiISIMCS KOMIETEHITi€I0 OXOPOHHU iH-
TepeciB ¢icKy (KasHU), a MOTIM IOCTYIIOBO B PisHUX
3eMJIAX OTPUMAJIY IIPABO KPUMiHAJBHOTO ITePeCcIiay-
Banus. Taxk, y:xe B 1813 p. Buepie B BaBapcbkomy
IIpoIleci BUCTYIUB IIPOKYypop-00BUHYBaY [8, c. 268].

Y Bageni 3 1832 p. mo gedAKux KaTeropifax cipas
crae 000B’A3KOBOIO yUaCTh IPOKYpOpa i3 umcaa ue-
HiB cyny. Uepes UOTHPU POKHU MPOKYPOP MOBUHEH
O0yB OyTH IPHUCYTHIM y BCiX CY[ZOBUX 3acifaHHIX i3
IIPaBOM BMHECEHHS IPOTECTy Ha BHUPOK. ¥ 1843 p.
y Bioprem6iop3i 6yJI0 CTBOPEHO MPOKYPATypy s
(opmynoBaHHS OO0BMHYBAUeHHA IICId 3aKiHUeH-
Hs IOmepegHsoro ciigzcrsa. ¥ 1845 p. B Bageni na
IPOKYPaTypPy MOKJAAAEThCA 3MiHCHEHHA ITepecIiay-
BaHHA ITifT yac cigcTsa i cyay [ 2, c. 14].

Takum YWHOM, VypaxoByouu QenepaTuBHUN
yerpitt, B HiMeuuwHi aKTWMBHO pPO3BUBANNCH PisHi
(yHKIIII perioHAIbLHUX TPOKYPATYP, IPOTE B PO3BUT-
Ky HampAMiB Ta GopM iX JifATbHOCTI IPOCTEKYIOTHCA
i saraJibHi TeHIeHIII].

OcobmuBocTi GopMyBaHHSA Ta PO3BUTKY OPraHiB
IPOKYPATYPH Ha YKPAIHCHKUX 3eMJIAX OYyJIU 3yMOB-
JIeHI BXOM)KeHHAM YKpainum mo ckjaamy Pocifichk-
Kol immepii Ta Pagaucbkoro Coosy, mpoTe CYyTTEBE
3HAUEHHS JJIS CTAHOBJIEHHS CYYacHOI IPOKYpaTypu
Mae€ iCTOpMUYHME MOCBij opranisarlii Ta mifJIbHOCTL
IIPOKYpaTypu B TEpiof BiApOMKeHHA YKpaiHChKOL
nep:xaBHOCTi yacis YHP.

H. Hayuxik Buginse BiciM OCHOBHUX IIepiofiB cTa-
HOBJIEHHSA Ta PO3BUTKY IIPOKYpPaTypu ¥YKpaiHuU: IPo-
KypaTypa 3a uaciB JaBHMHH; IPOKypaTypa B dacu
KO03aIlbKOol Jep:KaBy; MPOKypaTypa Ha YKpaiHCbKUX
semyax 3a yaciB Pocificbkoi immepii; mporypartypa
B lasunuwni; mpokypaTypa B mepion Bigpom:KeHHA
Yxpainceroi nep:xaBu; mpokyparypa YPCP; mo-
CTpagdHChbKaA IPOKYpPATypa; HPOKypaTypa CydacHoOi
Yxpaiuu[9, c. 167].

BaxuBy posb, Ha fymry H. Hayiik, y hopmyBaH-
Hi IpPOKypaTypu YKpaiHy Bifirpajo yTBOPeHH Ta [i-
sabHiCTh IpoKkypaTypu B Mamnunni y ckaani AscrpiiTa
Asctpo-YropuiuHi B mepioz 3 1849 p. mo 1918 p. 3ua-
YUMiCTh NMPOKypaTypu B l'aauumHi 3yMOBJIeHA THUM,
110 BOHA OyJia YTBOpeHa 3a 3pasKaMé €BPOIeHChKOL
IpaBoBOi cucTemMu. Brepire mocagu nep:KaBHUX IIPO-
Kypopis Oyau sampoBag:xeni 8 1840 p., a 8 1855 p.,
0yJI0O CTBOPEHO €IWHY CHUCTEMY HEP:KABHUX IIPOKYpa-
TYP, AKA CKJIAJAJNACA 3 BUIIKMX JePKaBHUX IPOKYpa-
TYP Ta TiAIOPATKOBAHNX IM Jep/KaBHUX IIPOKYPATYP.
BaxxsuBuM actexToM € cTBopeHHs B 1851 p. Tanuiib-
Koi (hiHaHCOBOI IPOKYypaTypu y M. JIbBOBI 3 migmopa-
KOBaHNMU i#i ekcriosutypamu (Biggimam)[9, c. 168].

Takum umHOM, BiKe y XIX crToaiTTi Ha yKpaiH-
CBKUX 3eMJIAX 0yJia CTBOPEHA PO3TANY:KEHA CUCTEMA

OpraHiB IPOKYpaTypu €BpoIleiickKoro 3paska. Ilpo-
Te HaNOiNbIlle 3HAUEHHS B icTOpii cTaHOBIEHHS Ta
POSBUTKY HAIiOHAJBHOI IPOKYPATypPH MAaJi0 YTBO-
PEHHS CHCTeMM OpPraHiB IMPOKypaTypu ¥YKpaiHChbKOI
Hapoguoi Pecniy6.riku. 4 ciuna 1918 p. IlenTpansua
Paga mpuitasana 3akon «IIpo ypamxeHHs mpokypa-
TOPCHKOI'0 HAIJIAAY Ha YKpaiHi», Ha HiJCTaBi AKOT0
MIPOKypaTopii cTBOpIOBANIMCSA IPU aIeNAIiNHUX Ta
OKPY:KHUX cymax. IIpokyparopu mpusHauaaucs [e-
HEpaJILHUM CeKpeTapeM cymoBuXx cmpas [9, c. 168].
Takum ynHOM, B YKpaiui OyJsa 3amosuyeHa Ta BIPO-
BaJyKeHa (PpaHIy3bKa MOJEJIb Opramisaimii Ta [i-
SIIBHOCTI MTPOKYpATypH Ha IEHTPAJbHOMY Ta perio-
HAJBHOMY PiBHAX, ITI0 € MOSUTUBHUM JOCBiIOM IJIs
pedopMyBaHHSA CyUacHOI IPOKYPATYPH.

I3 mpuxonom pagauckkoi Baagu Ilekperom Pamu
Hapozuux Kowmicapis Big 19.02.1919 p. ckacosano
BCi cyMOBi ycTaHOBU i MPOKYPOPCHKUI HATJIAL, AKi
Iisgmu Ha TepuTopil YKpainu. PagsaHcbKa Biajsa cTBO-
puja BJIACHY iepapXiuHy cHCTeMY OpraHiB IPOKypa-
TypH, IKa 3 yacoM OyJa MiAmOpAIKOBAHA €TUHOMY
IEeHTPY.

28 uepBua 1922 p. BYIIBK sarsepaus Iloio-
JKeHHS IPO IPOKYypopchKumit Haruax. lepsxkaBHa
nporyparypa YCPP Bxoguna go ckiaany Mimicrep-
crBa ocrunii. KepiBHuKoM mpoxyparypu, ax IIpo-
Kypop pecny06xriku, 0y Hapoguuit Komicap ocTu-
uii YCPP [4, c. 11].

ITomo hopMyBaHHSA CUCTEMU PETiOHAJBLHUX IIPO-
KypaTyp, To mocranoBoio BYIIBK Bim 21 Gepesmsa
1934 p. B ycix paitonax Yipaincbkoi PCP nepen0a-
YaJocsd CTBOPEHHS PAalOHHUX IIPOKYPaTyp i3 MeTo
TOJIIIITeHHSA HATISAAY 3a 3MiHICHEHHAM PeBOJIIOIIl-
Hoi 3axkonHOCTi [9, c. 168].

Y mopganbimomy mpokyparypa YPCP mana osHa-
KU IIeBHOI aBTOHOMHOCTI, IIpOTe, AK 1 B iHImIUX che-
pax CyCHiJIbHOTO JKUTTH, BCA CHCTEMAa OpraHiB KpH-
MiHaMbHOI IocTHIil YKpaiHu MmiAIOpPAIKOBYBalach
[EeHTPAJIbHOMY alaparTy KOMYHICTMYHOI maprii Ta
BUKOHYBajJa B OCHOBHOMY (MYHKIii migTpuMaHHS
IepKaBHOTO 0OBUHYBAUEHHS Ta 3araIbHOT0 HATIIALY
34 HEYXWJIBHUM JOTPUMAHHAM PafAHCHKUX 3aKOHIB
ycima inmmMu opramamu my6siuHOi agMinicTparii,
IepKaBHUMH IIiTIPUEMCTBAMY Ta YCTAHOBAMU, a Ta-
KOK rpoMagaHamu. Ha periomambHOMy piBHI Oyia
CTBOpEHA PO3TANYIKeHA CHCTeMa PalOHHUX IPOKypa-
TYpP, MapajejbHO i3 CHUCTEMOI0 PAMOHHUX CYIiB Ta
BimiyiB pagAaHCHKOI MLTimii, 1[0 J03BOJIAIO JOCTAT-
HbBO e()eKTUBHO 3[iICHIOBATH KPUMiHAJIbHE CYI0UNH-
CTBO, BPaX0OBYIOUM ()aKTUUHY BiZICYTHICTH iHCTUTYTY
aJBOKATypu Ta OOBMHYBAJILHMII XapaKTep KPUMi-
HAJBHOTO IIPOIIECy.

I3 mporosomennam HesanekHOCTi BepxoBHa Pana
Vrpainu 4 BepecHa 1991 poky mpunuHWIA TOBHO-
BaskeHHA mporypatypu ¥YPCP. Ilporo x muaA mpu-
3HAUEHO IepIoro 'eHepaJbHOrO IPOKypopa YKpai-
uu — Bikropa lllumkina (Bepecers 1991 p. — :KOBTeHD
1993 p.), a uepes aBa MicsIri, b TucTonaga, IPUHHATO
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3akon Ykpainu «IIpo mpokypaTypy» i HUSKY iHIIIX
HOPMATUBHUH aKTiB, AKi I yTBOPMUIM IIPAaBOBY 6asy
IisILHOCTI OpPraHiB IIPOKYPATYPH He3a e KHOI YKpai-
Hu [4, c. 11]. IIporkyparypa mepIiux poKiB He3aJIerx-
HOCTi YKpainu (aKTUYHO YCIafKyBaJa CTPYKTYPY Ta
Kaipu PaJdHChKOI MPOKYPaTypPH, a TAaKOXK (PYHKITII0
3araJIbHOTO HAIJIAMY, dKa cTaja 00’€KTOM KPUTUKU
€BPOIEHChKUX iHCTUTYIIIH ¥ 8B’ A3KY i3 BUCOKUM CTY-

14 xoBrHa 2014 p. BepxoBma Pama Vrpaina
npuiiHAAa HOBUH 3aKoHi YKpainu «IIpo mpoxypa-
typy» Ne 1697-VII, aKkuM opramu IpPOKypaTypu
Yrpainu Oynu mosbaBieHi GyHKIII «3araibHOTO
Haraany» [10].

Taxwum YrHOM, cyUacHa HAIliOHAJIbHA CHCTEMA Op-
TaHiB IPOKYypaTypu He BiTHOCUTHCSA 0 *KOTHOI 3 TLIOK
BJIAAH, i TaapKu GopMaiabho cTaTTio 131-1 KorceTuTy-
mii Ykpainu, AKa BU3HAUae OCHOBHI 3acaJy opramisa-
Iii Ta ZiAIHHOCTI MIPOKYPaTypH, BigHeceHo 10 Posmiry
VIII «IIpaBocyansas OcuoBHoro 3akony. Tomy, Bpaxo-
BYIOUM IIPOAHATi30BaHUI BUINE TO3UTUBHUY icTOPUY-
HUU JTOCBiZ agMiHiCTpAaTHBHO-IIPABOBOTO 3a0e3IeueH-
HA opramisarii Ta AiAJbHOCTI OpraHiB IPOKypaTypu
Ha IIEHTPAJbHOMY Ta PerioHaJIbHOMY pPiBHAX, IIep-
CIEKTUBHUM HAIPAMOM VIOCKOHATEHHA UHHHOIO
HAaIliOHAJBbHOTO 3aKOHOJABCTBA € BHECEHHS 3MiH 0
Koucturynii Ykpainu, 3akoniB Yxpainu «IIpo cy-
Joycrpiiticraryc cyani» Ta «IIpo mpokypaTypy» oo
BIIPOBAsKEHHSA (DPAHITY3bKOI MOJEJNi €THOCTI CyI0BO-
T'0 KOPIIyCY, B AKil mpo@eciiiHa miAroToBKa Ta mpaBo-
BUH CTATyC CYA[iB i TPOKYPOPiB OYAYTh OMHAKOBUMMU
i IPOKypop 3MoKe B OyIb-AKWIT MOMEHT CBOET Kap epu
IpeTeHayBaTu i OyT MpuU3HAUEHWM Ha MOCamy CyImi
i maBmagu. Ile 3a6e3meunTh POBBUTOK CYAOBOI CHCTE-
MU B IIiJIOMY, IIOJOJIaHHA KaIPOBOT0 TOJOIY Ta mIpode-
ciliHe 3pOCTaHHA IIPECTaBHUKIB 000X mpodeciii.

I3 mpuitnarram 3axkony Ykpainu «IIpo BHeceH-
HA 3MiH [0 AedKHX 3aKOHOJABUMX aKTiB YKpaiHu
010 TIEPIITOUEPTIOBUX 3aXO[iB i3 pedopMu opraHis
npokyparypu» Bix 19 Bepecus 2019 poxy Ne 113-IX
[11] B Vkpaini posmouary macmrTabuy pedopmy op-
raHiB IPOKYpaTypHu, B AKill 3HAUHA yBara mpumijeHa
peOopMyBaHHIO perioHAJILHUX IPOKypaTyp. Hosi
o0yacHi IpPoKypaTypu MOBMHHI OyTH c(hopMoBaHi 3a
pesyJbTaTaMu arectaiii mpokypopiB. Bakausum
3aBIAHHAM IOPUIUYHOI HAYKU € TEOPETUKO-MeTOI0-
JIOTIUHUY CYIIPOBiJ BKasaHoi pe)opMu Ta CTBOPEHHS
(pyHZaAMeHTaJIbHOI HAYKOBOI OCHOBHU IJIA TOJAJIBIIIO-
IO BJOCKOHAJEHHS aAMiHiCTPaTUBHO-IPABOBOTO 3a-
OesmeueHHA opraHisallii Ta IifJIbHOCTI OPraHiB mpo-
KypaTypu Ha perioHaJIbHOMY PiBHi.

BucHoBKM. VYIOCKOHAJEHHA aaMiHiCTPaTUBHO-
IIpaBOBUX 3acaj opraHisaiii Ta AidJbHOCTI perio-
HaJIBHOI IPOKYPATYpPU € HEMOMKJIUBUM 0e3 mOCJIi-
IKeHHs icTopii, OCHOBHMX eTalmiB Ta 0COOJIMBOCTEH
PO3BUTKY IIPOKYPATYPH B PisHi icTropuuHi mepionu.

B icTopii craHoBIeHHA Ta PO3BUTKY IIPOKypa-
Typu YKpPaiHU TOIiTbHO BUAIIUTHU I’ ATh OCHOBHUX

mepiofiB: mmepmiuii, IOB’S3aHMWE i3 MOABOK Ha
VKpaiHChKUX 3eMJIIX MepINuX I0cafoBUX 0cil,
AKi BUKOHYBaau (YHKIII MPOKypaTypud y Tpelb-
KUX IOCeJeHHAX Ha MiBAHI YKpaiHu, cKipchbKux
MicTax-mep:KaBax; APYruil, OB’ sA3aHUN i3 3ampo-
Ba/KEeHHAM Ta HACTYIIHOIO JiKBimamiero (PyHRIil
HarJIAAY OPOKYpaTypu Ha YKPAIHCHBKUX 3eMJAX
y craani Pocii y XVIII - XIX cr.cr.; Tperiii, moB’ -
3aHuit i3 cranoirenuam Y HP Tta yrBopeHHAM opra-
HiB IPOKYpaTypu mpu cynax (GhpaHIy3bKa MOIENhb
opranisaifii Ta AiAJABHOCTI OpraHiB NPOKYypaTy-
pm); 4eTBEPTHU mepiof — pagdHCBEMI (IPOKypa-
rypa VYrpaincbkoi PCP daxktuuno mnepebyaia
B cTaTyci perioHaJabHOI MPOKYpaTypH); I’ ATUH IIe-
piox, moB’ A3aHUII i3 MOSABOIO TA PO3BUTKOM IIPOKYpa-
TYpU HesasekHOol YKpaiHu, cKacyBaHHAM (YHKIIiI
HaIJIAAY Ta HOJadbIIuM Ped)OpMYyBaHHAM OpTraHiB
IPOKYpPaTypH (BKJIIOUAIOUN PETiOHAJBHUN PiBEHB).

IIpoBesenuit HayKOBUH aHAJII3 icTOPii BUHUKHEH-
HA Ta POSBUTKY aAMiHiCTpaTWBHO-IIPABOBUX 3aca
oprasisarii Ta AiAJBHOCTI NMPOKYypaTypu Ha perio-
HaJIbHOMY DiBHI ITOKasye, 1[0, BpaXoByuu (ejpepa-
TUBHUH yCTpi#i 6araThox 3apybisKHUX KpaiH, opranu
MPOKYpaTypu Ha perioHaJIbHOMY PiBHI B pisHi icTo-
PUUHI TepiofyW YTBOPIOBAJIUCH i3 PiBHUMHU (DYHKIIi-
sAMH Ta DOPAAKOM OpraHisarii ix misibHOCTI, IIpoTe
MIPOCTEKYIOThCA 1 3arajbHi TeHAeHIii y iX cTaHOB-
JIEHH] Ta PO3BUTKY, MOABI QYHKITIH, AKi mpuTaMaHHi
CyYacHUM OpraHaM IIPOKYypaTypH.

YpaxoByouu IpoaHaTi30BaHM MOBUTUBHNIH icTO-
PUYHUN [OCBiA agMiHiCTpATHBHO-IIPABOBOTO 3abes-
TeyeHH opraHisailii Ta [iAapHOCTI OpraHiB MpoKypa-
TYpPU Ha IeHTPaJbHOMY Ta PerioHaJbHOMY DPiBHAX,
MepPCIEeKTUBHUM HAPAMOM YJOCKOHAJEHHA YMHHO-
ro HaIliOHAJIHHOTO 3aKOHOAABCTBA € BHECEHHA 3MiH
no Kormcrurymii Yrpainum, 3akoniB Ypainu «IIpo
cyzmoycTpiit i crarye cyami» ta «IIpo mporyparypy»
IIIOI0 BIIPOBAIKEHHA (DPAHITY3bKOI MOZENi €THOCTi
CYIOBOT'O KOPITYCY.

IlepceKTUBHICTS TOAATIBIIOTO JOCTiIKEHH a-
HOI TeMaTHUKH 3yMOBJIeHA HEOOXiTHIiCTIO eTaIhbHOTO
aHaJisy JocBigy icTopii cTaHOBJIEHHA Ta POSBUTKY
agMiHiCTPAaTUBHO-TIPABOBOTO 3a0e3MeUeHHA OpTaHi-
3arii Ta AiAJbHOCTI OpPraHiB IPOKYpaTypHW Ha peri-
OHAJIBLHOMY PiBHi B MpOBigHUX mep:kaBax 3aximmoi
€sponrn, CHIA, kpaimax Bamsproro Ta [amexoro
Cxomy 3 MeTOI0 3alO3WYEHHSI HAWKPAIIOro IO3U-
THUBHOTO JOCBifly Ta BH3HAYEHHA MOJKJHMBOCTI Ta
TOIITBHOCTI F10T0 BIPOBAAKEHHSA B HAIliOHAJIbHE 3a-
KOHO/JJaBCTBO Ta IOPUANYHY MPAKTUKY y chepi mpa-
BOBOT'O PeTyJIIOBaHHA ITPOKYPOPCHKOI AiAIbHOCTI HA
perioHajbHOMY PiBHI.
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Anorania

Masypux P. B. Ictopia craHOBIeHHA W PO3BUTKY
aIMiHiCTpPaTMBHO-IIPABOBUX 3acaj OpraHizamii Ta mifias-
HOCTi IPOKYpATypH Ha perioHaabHOMY piBHi. — CTarTs.

Y mayxkosiit myOmikarii gocaimskyerbea icTopis cra-
HOBJIEHHS Ta PO3BUTKY aJMiHiCTPATHBHO-IIPABOBUX 3aca
opraHisarii Ta misSJIBHOCTI NMPOKYpaTypu Ha perioHalb-
HOMY piBHi.

3a3HauaEThC, IO JOCIiKeHHS icTopii cTaHOBIEHHS Ta
POSBUTKY aMiHiCTpaTHBHO-IIPABOBUX 3acaj OpraHisarii ta
TiAMBHOCTI TPOKYpaTypu € HeoOXifHOI0 YMOBOIO eeKTUB-
HOT'0 IIi3HABAJIBHOI'O Ta TBOPUOTO IIPOLECiB i3 MeToI0 (hopMy-
JIIOBaHHA TIEPEBiPEHUX iCTOPUYHOO TPAKTUKOIO IIPOITO3HITI T
II0/I0 BAOCKOHAJIEHHA UNHHOTO Ta (DOPMYBaHHSA IEPCIIEKTUB-
HOT'O 3aKOHOJABCTBA. ¥ KOHTEKCTI JeIeHTpaIisallii Iep raB-
HOTO YIpPAaBJIiHHA 0COOJMBOI aKTyaJbHOCTI HaOyBae MOCIi-
IPKeHHA icTopii agMiHiCTPaTUBHO-IIPABOBOTO 3a0e3IeueHHs
JisTBHOCTI TPOKYPaTypH Ha PeTioHAILHOMY PiBHi.

DopMyTI0ETHCA BUCHOBOK IIPO Te, 1[0, BPAXOBYIOUH (e-
JepaTUBHUI yCTpilt OaraThox 3apybiKHMX KpaiH, OpraHu
IPOKYpPATypH Ha PerioHaJILHOMY PiBHI yTBOPIOBAIUCEH Y Pis-
Hi icTopruHi mepiony i3 pisHUMY QYHKIIAMU Ta TOPATKOM
opranisartii ix JifJIbHOCTI, TPOTE IPOCTEKYIOTHCS 1 3araib-
Hi TeHJEHITI] y IX CTAHOBJIEHHI Ta PO3BUTKY, MOABI (PYHK-
Iiif, AK1 DpuTaMaHHi CyYacHUM OpraHaM IIPOKYPaTypPHU.

YpaxoByoun IpPOAHATI30BAaHWN BUIINE IO3UTUBHUI
icTopumYHUH MOCBiN agMiHiCTPaTMBHO-IPABOBOTO 3abesIe-
YyeHHA opraisamii Ta AiAJBHOCTI OpraHiB IPOKypaTypu
Ha [EeHTPAJTbHOMY Ta PETiOHATBHOMY PiBHSAX, IIEPCIIEKTHB-
HUM HAOPSMOM YJOCKOHAJEHHS YMHHOTO HAIliOHAJBHOTO
3aKOHONABCTBA € BHEeCeHHA 3MiH g0 Komcruryiii Ykpai-
HU, 3aKoHiB Ykpainu «IIpo cymoycTpiii i craTyc cyami» Ta
«IIpo mpokypaTypy» II0Z0 BIPOBAIKEHHA (GPaHIy3bKOI
MOJIeJIi €THOCTI CYZJ0BOTO KOPIIYCY.

IlepcreKTUBHICTh HOJANBIIOr0 AOCTiIKEeHHA IaHOI
TeMaTHKU 3yMOBJIeHA HEOOXiMHICTIO JeTaJbHOTO JOCBi-
oy icropii craHOBJEHHA Ta POSBUTKY aAMiHicTpa-
TUBHO-TIPABOBOTO 3a0e3meueHHs opraHisamii Ta Tifab-
HOCTi OpraHiB IpOKypaTypu Ha perioHaJbHOMY piBHi
y HOpOBigHMX 3apyOiKHUX Iep:KaBax i3 MeTOH 3aIl03MU-
YeHHS HaKPAaIoro mo3uTUBHOTO JOCBiY Ta BUSHAUCHHS
MOKJIIBOCTi Ta MOIIJBHOCTI OT0 BIPOBA/MKEHHS B HaIli-
OHAaJIbHE 3aKOHOZABCTBO Ta I0PUJUYHY NPAKTHUKY y cdepi
MIPaBOBOT'0 PEryJIOBAaHHS IIPOKYPOPCHKOI AisAIbHOCTI Ha
perioHaJbHOMY piBHi.

Knwouosi crosa: TpoKypaTypa, icTopisa, perioHanbHM
piBeHb, (OYHKIiI, cTAaHOBIEHHSA, PO3BUTOK, iHTEpECH JAEP-
’KaBM, HATJIAM, afMiHiCTpATUBHO-IIPaBOBe 3a0e3IeUeHH,
pedopMyBaHHA, 3aKOHHICTH, BEPXOBEHCTBO IIPaBa.

Summary

Mazurik R. V. History of formation and development
of administrative and legal bases of the organization
and activity of prosecutor’s office at the regional
level. — Article.

The scientific publication is devoted to the history of
the formation and development of administrative and le-
gal foundations of the organization and activities of the
prosecutor’s office at the regional level.

It is noted that the study of the history of formation
and development of administrative and legal principles
of organization and activity of the prosecutor’s office is
a necessary condition for effective cognitive and creative
processes in order to formulate historical tests to improve
existing and future legislation. In the context of decentral-
ization of public administration, the study of the history of
administrative and legal support of the prosecutor’s office
at the regional level becomes especially relevant.

In the history of the formation and development of the
Prosecutor’s Office of Ukraine, it is expedient to distin-
guish five main periods: the first, related to the appear-
ance on Ukrainian lands of the first officials who served
as prosecutors in Greek settlements in southern Ukraine,
Scythian city-states; the second, related to the introduc-
tion and subsequent elimination of the function of super-
vision of the prosecutor’s office in the Ukrainian lands
as part of Russia in the XVIII-XIX centuries; the third,
related to the formation of the UPR and the formation of
prosecutors in the courts (the French model of organiza-
tion and operation of prosecutors); the fourth period — the
Soviet (the Prosecutor’s Office of the Ukrainian SSR was
actually in the status of a regional prosecutor’s office);
the fifth period, related to the emergence and develop-
ment of the prosecutor’s office of independent Ukraine,
the abolition of the oversight function and further reform
of the prosecutor’s office (including the regional level).

It is concluded that given the federal system of many
foreign countries, the prosecutor's office at the regional
level was formed in different historical periods with dif-
ferent functions and organization of their activities, but
there are general trends in their formation and develop-
ment, the emergence of functions inherent in modern bod-
ies. Prosecutor’s office. Administrative and legal support
for the organization and activities of the prosecutor’s of-
fice in different historical epochs was provided by the ju-
diciary, the judiciary and directly by the leadership of the
prosecutor’s office. There is a tendency to centralize and
strengthen the role of legislative support for the organi-
zation and activities of the prosecutor’s office as a whole
and at the regional level, given the important role played
by the prosecutor’s office in the criminal justice system.

Given the above analyzed positive historical expe-
rience of administrative and legal support of the orga-
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nization and activities of prosecutors at the central and
regional levels, a promising area for improving existing
national legislation is to amend the Constitution of
Ukraine, Laws of Ukraine «On Judiciary and Judge Sta-
tus» and «On Prosecutor’s Office» French model of the
unity of the judiciary.

Prospects for further research on this topic due to the
need for detailed experience in the history of formation
and development of administrative and legal support of the

organization and activities of prosecutors at the regional
level in leading foreign countries in order to learn best
practices and determine the possibility and feasibility of its
implementation in national legislation and practice. legal
regulation of prosecutorial activity at the regional level.

Key words: prosecutor’s office, history, regional
level, functions, formation, development, interests of
the state, supervision, administrative and legal support,
reform, legality, rule of law.
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710 BUBHAYEHHSA 3MICTY ITOHATTS «HE3AJEKHA IPO®ECIMHA TIAJILHICTh»

ITocranoBka mpodaemu. Ilomatku ¢opmMyOTH
(himamcoBuii 6asuc AeprraBu, 3a0e3MeUyI0OUN OCHOBHI
HAIXOMKEeHHS 0 IePKABHOTO OI0/PKeTY Ta AaKyMY.JI0-
I0YM T'POIIIOBI pecypcu Ajd (iHaHCYBaHHA BUIATKIB.
®dicrasbHA TOJITHKA TAKOMXK € Ji€BUM iHCTPYMEHTOM
JIePKaBHOTO PeryJIoBaHHSA eKOHOMiKu. IIpu 1mpomy
JIepiKaBa IiJIecIpaMOBAaHO BXKMBAE 3aX0/IB IITOIO JIe-
ramisamii maifHa i JigJBHOCTI, AKi migIAraioTh OI0-
JAaTKYBaHHIO, B TOMY YMCJIi I JiAJIbHOCTI TaAK 3BAHUX
«CaMOoBalHATUX TpoMagsan». Ilogambiie po3podaeH-
HS Ipo6JeM OMOJATKYBAHHS CAMOBAHHATHX I'POMA-
IsH, i B TOMY umci ocib, AKi 3Ai7ICHIOITH He3ale:KHY
mpo(ecifiny AifAIbHICTE, 320€3MeUNTh JeTiTUMi3aIiio
iXHBOI misMBbHOCTI Ta 3axXuCT iXHiX iHTepecis, a Ta-
KOK 320e3MMeunTh 3POCTAHHS JOXOMIB Iep:KaBu B IIi-
JIOMY i PiBHS *KUTTSA 'POMAJSIH 30KpeMa.

Bapro sasmauuTwH, 110 IOZATKOBI ITPaBOBigHOCH-
HU 3aBXKAM BTOPUHHI, afKe BOHU IIOPOIKYIOTHCH,
HAMPUKJIAJ, IUBiILHO-IPABOBUMEU ab0 TPYIOBUMU
MpaBOBiIHOCMHAMU. ¥ HAIIIOMY BUIAIKy WIETh-
cA TIPO MPABOBiTHOCHHU, II0 BUHUKAIOTH Y IPOIeci
3MiiCHEHHS HesaJeKHOI mpodeciiimol migabHOCTI.
OcCKiTbKM BUUEPIHMM IepesikK BUAIB TaKoi JiAJIbHO-
CTi YMHHUM 3aKOHOJABCTBOM He IependaueHuit, Hajl-
3BMYANHO BaKJINBUM, Ha HAIITY TYMKY, € TOCJiIKeH-
HA Ii CYTHOCTI Ta yTOYHEHHSA OHATTA.

Cran mocmimkenns. Teopermuni Ta mpakTwuHi
acrmekTy (OPMyBaHHA (hiCKATbHOI IIOJITUKMW Ta BU-
3HAUEHHS IIPABOBOTO CTATYCY YUYACHUKIB IOZATKOBUX
TIPABOBiTHOCUH HOCTiMKyBanu 3apyOiskKHi @ BiTuma-
HSHI HAyKoBIi, 30Kpema: B. Augpymenko, . Bep-
HasioK, 3. Bapnauniii, O. Bacunuxk, II. Bimcon, O. Bo-
porkoga, C. l'isimuyk, 0. I'pomenbruii, O. [amimos,
O. Imurpuk, 3. 3aruneit, [I3x. Keitne, B. Kupuuko,
A. Kisuma, B. Kmits, B. Kpacuumskuii, O. Kpure-
Bud, A. Jlagpdep, B. Mapruniok, B. Menabruxk, I. Ose-
pog, II. Pikapzo, A. CaBuerko, B. Tiotiorin, P. XaHo-
Ba, K. IlIBa6iii, 1O. Ilungens Toro. Haykosi qopobxu
3a3HAYEHNX YUEHUX 3aKJaJIU HAYKOBE IMiATPYHTS IO
BU3HAUEHHA IOJATKOBOTO CTATyCy CaMO3aMHATHX
oci6. Boguouac HaTemep HeMAE €THOCTI MO3UIIiH OO0
TOTO, AKi 03HAKM IpUTaMaHHi He3aIexHii mpodeciii-
Hill OisIBHOCTI, aiKe caMme IIi O3HAKM BUPISHAIOTH
0ci0, 1110 3AIFICHIOITE HesaJe:KHy MPodeciiiHy mifib-
HiCTB, 13 3araILHOI0 K0JIa CAMO3aHATUX 0Ci0.

ITocranoBka 3aBmanud. Meta crarTi — gocaiguTu
3MiCT IIOHATTS «He3ale:KHa mpodeciiina AiAIbHICTE»
V KOHTEKCTi II0JJaTKOBUX IPABOBiJHOCKH.

Buxnan ocaHoBHOro matepiaaxy. Cranom Ha 1 KBap-
ras 2018 poky B YKpaini 6y.10 3apeecTpoBaHo 6iabIie
700 Tucsau camosaiiuaTux ocib, a y 2020 porri — B:xke
0s13bKO 2 MJIH 0¢i0. 30KpeMa, CYTTEBO 3POCIA Kilb-
KicTh (isuuHUX 0Ci6-MiATPHEMITIB Ha CIIPOIIEHiH
cucteMi omozaTKyBaHHA (Ha mouaTok 2020 pory —
Mmaii:ke Ha 93,8 THCAY 0cib). BogHOouac camoszaituaTi
ocobu — 11e He TiIbKHY (PisuuHi 0c00H — migIpHIEMIILi.

Taxk, Bizmosiguo mo 1. 14.1.226. [TogaTK0BOIO KO-
Inexcy YKpainum ocou, ITo 3AiHCHIOIOTH HE3AJEKHY
npodecifiny AiANIbHICTb, € CAMOCTIHHOIO IiATPYIION
camosariHaTux oci6. Ilo xareropii camosaitHATHX
oci6 HaJe:KaTh TAKOK (DisWUHI 0COOM-TiATpPUEMITi.
Ilpu 1mMboMy Bu3HAUANBHUMU O3HAKAMU CAMO3aHSI-
Toi 0coOM fAK IJIATHWKA IOJATKY € Te, IO BKasaHa
ocoba He € MPAIiBHUKOM y MerKax Takoi Iigmpuem-
HUITbKOI UM HesasIe:kHol mpodeciiinoi gigabprocTi [1].

I1. 14.1.226. ITogaTkoBOro KOIeKCY Y KpaiHu TaKOMK
Ilae BUBHAUEHHA HesaseskHoi mpodeciiinoi aidnbHoCTi,
i AKOI0 CJIiJ PO3yMiTH yuacTh (pisumunoi ocobu B Ha-
VKOBIiH, JTiTepaTypHill, apTUCTUUHIH, XYI0MXKHiH, OCBIiT-
Hilt a00 BUKJIaJaIbKil JigIpHOCTI, JisSIbHICTS JiKapiB,
MIPUBATHUX HOTapiyciB, MIPUBAaTHUX BUKOHABIIIB, a/[BO-
KAaTiB, apOiTpasKHUX Kepyiouux (PO3MOPAIHUKIB Maii-
Ha, Kepyouux caHallielo, JiKBifaTopiB), ayauTopiB,
OyxranTepiB, OITiHITTUKIB, iH:KEHEPIB UM apXiTeKTOPIB,
0cib, BafHATUX PEJiTiiHOI (MiCiOHEPCHKOI0) AiAIbHiC-
TIO0, iHITIOI0 TMOAI0OHOI0 MifIBbHICTIO 38 YMOBHU, IIJ0 TaKa
ocoba He € IpamiBHIKOM a00 (pisuuHOI0 000010 — ij-
mpueMIleM (3a BUKJIIOUEHHSIM BATIATKY, Tepes0aueHoro
nyHKTOM 65.9 craTTi 65 IlomaTkoBOTO KOmEKCY YKpai-
HI) Ta BUKOPUCTOBYE HAMAaHYy IPAITio He OLIbII SK Yo-
TUPHOX (hismuHmx 0ci6 [1].

Orxke, BiIMOBiTHA AiATBHICTE XapaKTePU3YETHCT
IBOMA 000B’ A3KOBUMU O3HAKAMIU:

— He3aJIe:KHiCTI0, TOOTO BiICYTHICTIO MiAIIOPAIKY-
BaHHSA 3 TOUKH 30PY TPYAOBOTO 3aKOHOAABCTBA, MOK-
JIUBICTIO BCTAHOBJIEHHS TPYIOBUX BiIHOCHH 3 0OMe-
JKEeHOI0 KiJTbKicTIo 0ci0, a TaKO0X BiZCyTHiCTIO iHIIIOTO
MOJJATKOBOTO CTAaTycy (TOOTO IOJATKOBOIO CTATYCY
(hisuuHoi 0cOOU — migTIPHEMIA);

— mpodecifiHicTio, TOOTO CIemiaJbHOI OCBiTOIO
a00 miATroTOBKOIO 0c00M, 110 iI 3AilicHIOE, B T.4. I OT-
PHUMAaHHIM 32 He00XiZHOCTI HeOOXiTHUX TO3BOJIIB.

SIKIIT0 3MiCT 0O3HAKMU «He3aJeKHa» JOCTATHHO PO3-
KpuTuii 6esmocepenuno B 1m.14.1.226. ITogatkoBoro Ko-
nexcy Yxpainu [1], To o3HaKa «mpodeciiina» ,Ha HAILy
IYMKY, TOTPe0ye OiIbII JeTaTbHOTO JOCTiJKeHHS.

© A. 0. Casonosna, 2020
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3ayBa:KMMO, IO B pO3pPidi KpuMiHAIBHOTO
IpaBa B3aKOHOZABEIb BUOKPEMJIOE «mpodeciiimy
OiAMbHICTH, IOB’SA3aHY 3 HAJZAHHAM IyOJiUHUX
mocayrs. Taka mifabHiCTD, 3a 3MIiCTOM AUCIIO3UIiT
crarTi 365-2 KpuminanbHoro Komexcy YKpainu [2],
3IiMCHIOETHCS ayJUTOPAMU, HOTApiycaMu, OIliHIOBA-
yaMH, YIOBHOBAKEHUMHU 0co0aMu ab0 CayKO0BIMU
ocobamu PoHIY TapaHTYBaHHS BKJIALIB (QisMUHUX
0cib, iHImuMu ocobaMu, AKi He € Iep:KaBHUMU CIYK-
00OBIAMM, TOCAZOBUMM 0CO0AMM MiCI[€BOI'O CaMO-
BpANYBaHHSA, ajie 3AiMCHIOITh TPo(eciiHy Iidib-
HiCTh, IIOB’S3aHY 3 HAJAHHAM NIyOJiUHUX IIOCIYT,
y TOMY YHCJIi TOCJHYT eKcIliepTa, apOiTpaskHOTO Ke-
pyIOUOTO, IIPWBATHOTO BWKOHABIA, HE3aJEKHOIO
TOCepeJHNKA, UIeHa TPYA0BOT0 apbiTpasKy, TpeTel-
CBbKOTO cyami (mix uac BUKOHAHHA NUX (PYHKILiMH),
a00 Jep:KaBHUMH PEECTPaTopaMu, Cyd’ eKTaMu gep-
JKaBHOI peecTpallii mpas, Aep:KaBHUMU BUKOHABI[A-
MU, IPUBATHUMY BUKOHABIAMU.

IIpu pomy BigmoBigHO M0 yacTuru 1 crarti 368-4
Kpuminansmoro Komexcy Ykpainu [2] Ta BigmoBizHO
J0 MATYHKTY 0) TyHKTY 2 yacTuru 1 cTaTTi 3 3aKOHY
Yxpaiuu «IIpo samobiranusa xopymirii» [3] mo oci0,
mpo(ecifina AiAIbHICTh SKUX MTOB’A3aHA 3 HAJAHHAM
oy0JiuHMX TOCAYT, BifHEeCeHI ayquTOpH, HOTApiycH,
IpHBATHI BUKOHABIII, OIiHIOBAui, eKcmeprtu, apbiT-
Pa)KHI Kepyloui, HesaJeKHi IIOCepeJHUKM, UJIEHHU
TPYZOBOTrO apbiTpaiKy, TpeTechbKi cyami.

HarowmicTs y uactuni 3 crarri 384-1 KpuminaasHo-
ro KoJeKcy YKpainu [ 2] HaBeeHO TaKui Iepetik ocio,
0 3AIMCHIOIOTE Ipodeciiiny AisabHiCTh, MOB’A3aHY
3 HaJAHHAM OyOJiYHUX IOCIYT: ayIUTOp, HOTapiyc,
IPUBATHUIN BUKOHABEIb, €KCIIEPT, OIliHIOBAaY, HE3a-
JEXKHUN IOCepefHUK, apOiTp, TPeTeHChbKUN CyAms
(meit mepertik, SK 6auMMO, He BKJIIOUAE TAKUX 0¢i0, K
apbiTpasKHUN Kepyroumii, yIoBHOBa:KeHa ocoba abo
cy:x60Ba ocoda DoHIY rapaHTyBAaHHS BKJIAIB (piswmy-
HHUX 0Ci0, Jep:KaBHII peecTpaTop, Cyd eKT AepKaBHOL
peecTpatii mpas, Aep:KaBHUI BUKOHABEITH TOI0). He-
00XiTHO TaKOK IiTKPECINUTH, 10 IMOHATTA «apoiTp»,
3acrocoBaHe B yacTuHi 3 crarti 384-1 KpuminanbHo-
ro Kojekcy YKpainu [2], HE € TOTOXKHUM IO IOHAT-
T «4YJIeH TPYAOBOrO apObiTpasKy», AKe BUKOPUCTAHO
B 3akoni Yrpainu «IIpo samobiranusa Kopymiii» [3].

Yactuna 2 crarri 358 KpuminaiabHOrO KOmEKCY
Yxpaiuu [2] BcTaHOBIIOE KPUMiHATIBHY BiIIOBifaIb-
HiCTDb 3a CKJIAJaHHA UM BUJAUY IPUBATHUM IIiAIDPU-
€MIIEM, ayIUTOPOM, EKCIIePTOM, OIliHIoBaueM, aj-
BOKATOM, HOTApiycoM, IepKaBHUM pEECTPATOPOM,
cy0’eKTOM Jep:KaBHOI peecTpallii mpas, 0co60io,
dKa YIOBHOBa)KeHAa Ha BUKOHAHHA (DYHKIIN nxep-
JKaBU IOZ0 peecTparlii puanIYHNX 0c¢i0, Gisuunmx
0Ci0-miAIpPUEMIIiB Ta IPOMAZChKNX (POPMYBaHb, Iep-
JKaBHUM BMKOHABIIEM, IPUBATHUM BUKOHABIIEM a00
iHII0I0 0C000I0, AKa 37ilicCHIOE HmpodecifiHy misiab-
HiCTb, ITOB’S3aHy 3 HAJAHHAM IYOJTIUHMX YU agMi-
HiCTPaATUBHUX IOCIYT, 3aBimomMo mizpobmeHuX Odi-
MiAHUX TOKYMEHTiB, SKi IOCBiIUYIOTH IeBHI (haKkTH,

10 MAIOTh IOPUANYHE 3HAUEHHS a00 HAJAIOTh MMEeBHI
IpaBa 4 3BiIBHAIOTE BiJ 0608’ A3KiB. 3 Takoro (op-
MYJIOBAHHS IUCIO3UII MOMKYTb BUILIMBATH BU-
CHOBKM IIPO Te, III0 3aKOHOJABEI[b PO3MEKOBYE IIy0-
JIiYHI Ta aAMiHiCTPATUBHI IOCIYIU, a TAKOK IIPO Te,
o (ismuHa ocoba-TigmpueMeIb MOMKe 3/ilCHIOBA-
T mpodeciiiny miATbHICTH, IOB’A3aHY 3 HATAHHAM
TaKuX Mocayr. Brim, uu € e Bipaum?

BigmoBimHO, MaeMo  pOIIVIAHYTH  MOHATTS
«myOmiuni mocayru» (30Kpema, SaKOH YKpaiHm
«IIpo samobiranusa Kopymiii» [3] omepye mOHATTAM
«ocoba, AKa HAJA€E MYyOJiuHi OCTYTH» ).

HoxrymeHT €BpPOIEHCHKOTO COI3Y BUBHAYAIOTH
TyOTiuHi MOCHYyTM AK «IIOCIYTH 3aralbHOTO eKOHO-
MiuHOTO iHTepecy», 10 CTAHOBIATH €KOHOMIUHY -
SJBHICTb, KOTPY OpraHu myOJiuHOI BJIagyu BU3HAUA-
I0TB SK TY, IT[0 Ma€ 0COOIMBO BAKJIMBE 3HAUCHHS JJIA
IpoMajisiH, i AKa He 3ailicHIoBajacA 0, AKOU He MaJjo
Miciie BTpyuaHHA 3 00Ky mybaiuHoro cexropy [4].
3akon Bemurobpuranii «IIpo my6miuni mocayru (ix
3HAUEHH AJd cycmiaseTa)» (2012 p.) [5] BcTanoB-
JII0€, 110 OpraH ImyOriuHol BIagu, 1o Hajae myoiuni
mocayru abo crpuse X HaJaHHIO, 3000B’ A3aHWH Bpa-
XOBYBaTH Te, AK caMe HAJAHHSA IYOJiUHUX IOCIYT
o0paHUM iM UYMHOM MOKe IOJINIIUTH eKOHOMiuHe,
comiasbHe i eKojoriuHe 0JaroIoayYusa BiAMOBIIHOTO
periony, Je mependavacThCA HaJAHHI TAKUX IOCJIYT,
a TakoXX 3000B’A3aHUI BPAXOBYBATH Te, AK JAHUH
oprad myOJiuHOI BIAZW MOKe TifiTH, 3AiHCHIOIUHN
TPOBEIEHHS IPOIEeCY 3aKYIiBeJab IOCHYT, 3 TOUKH
30py 3ale3meueHHsA TaKuX IMoJjinmienb. 3akoH Ko-
aym6ii Ne 142 (1994 p.) «IIpo cTBOpEHHSA PeRUMY
HaJaHHA TYOTIYHMX KOMYHAJBHUX IIOCAYT Ta IIPO
BCTAHOBJIGHHS iHINIUX MOJOKeHb» [6] mepenbauae
HaJaHHA IIeBHOTO POAY HMOCIYT IYOJiuHUM CEKTOPOM
3 METOIO MOJIIIITEHHI AKOCTI :KUTTA IXHiX CIIOKUBA-
4iB, KOMII€HCAIlil HeJJOCTATHROI IJIATOCIIPOMOKHOCTL
KOPUCTYBAUiB TAKUX IOCJIYT, a TAKOXK e(eKTUBHOTO,
MOCTiHOTO i 6e3IIepePBHOI0 HAJaHHI TAKUX IIOCJIYT.
B ABcrparii ¢pemepalibHUM YPAIOM, YPALAMU IIITATIB
i TepuTOpiii, a TAKOXK MiCIIeBUMU OpraHAMU BJIagd B
1998 porri 6yra migmucana Xapria HaZaHHA My0JIiu-
HUX TOCAYT y HOJIKYJABTYPHOMY CycmiabeTBi [7],
3TiHO 3 IKO0I0 MOJTITHKA HAZAHHI Ty0IiUHUX ITOCIYT
MOBMHHA IDYHTyBaTHCA Ha 3abesleueHHI piBHOIO
JTOCTYIIYy i CIpaBedaMBOCTi AJsd TOTO, 100 mybaiuHi
TIOCJIYT'Y MOTJIX 3aJI0BOJILHATH ITOTPe0u ocibd 3 pisHu-
MU MOBHUMY i KYJIBTYPHUMY TPATUIIAMY, JAI0UU iM
MOKJIMBOCTI TIOBHOIO Mipoio OpaTé yuacTh B €KOHO-
MiYHOMY, COIIAJILHOMY 1 KYJbTYPHOMY JKHUTTi.

IcrorHUMY 03HAKaMU TMyOMiUHMX HOCTYT HA JOK-
TPUHAJIBLHOMY PiBHi MPOIOHYIOTH BBAKATH TaKi:

— IOCTYTH TI0B’s3aHi i3 3aJ0BOJIEHHAM KOHKPeT-
HUX MapTUKYIAPHUX (TUCKPETHUX) IOTPed, CIIOJIY-
yeHUX 3 My0IiYHIMY iHTepecamu;

— IpeAMETH TIIOCJAYT iCTOPUYHO HAJNEMXKATh [0
BUKJIIOUHOI KOMIIeTeHITi] myb.riuHoi BIagu (B paMKax
«TPAfuUIifiHOI» Mojedi myOJiuHOTO YIIPaBIiHHSA),
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abo mOCIyrm HAJalThCAd Yy BUMATKAX, Koau mpedi-
nuT abo IOBHA BifiCyTHICTH NMPUBATHOI iHiIiaTHBM
B HaJlaHHI TAKOTO POAY MOCIYT 3a YMOBH iX 0c00JIU-
BOi coliasbHOI a00 TPaBOBOI BasKJIMBOCTi 3MYIIYIOTh
nyOriuny BiIagy OpaTu HaJaHHI MUX IOCIYT Ha cele;

— HaJaHHA TyOTiYHUX HOCTYT MOKe OyTH IIOB’ -
3aHO 3 MYOJIYHUM YOPaBIiHHAM y ITeKiTbKoX (op-
Max (HagaHHA OYOMIUHMX IIOCAYT € iHCTPYMEHTOM
OesmocepeIHBO Ty0JIiYHOTO YIPABIiHHA, a00 3K Opran
my0.riuHO1 BIa U OpraHis3oBye HafaHHA Ty0JIi YHUX ITO-
CJIyT Hefep:KaBHUMU Cy6’eKTaMu, 3a0e3Ieuye yipa-
BJIIHHS CHCTEMOI0 HAJaHHS OYOIIUHMX IOCAYT Ta
ii gucmeryepchbKe OOCIYyrOBYBaHHSA, 3[iMCHIOE KOH-
TPOJIb 3a PYHKITIOHYBaHHAM ITiei cuctemu ) [8; 10].

3a BusHaueHHAM A. CaBueHKO, Ty0IiuHI TOCIyTH
XapaKTepusyoThCs TaKUMU O3HAKAMU, AK: CIpPH-
MOBAHICTh Ha 3aXUCT 4YM 3a0e3MeUeHHSI YMOB [JIA
peasizarii cycmisbHUX iHTepeciB, paB Ta iHTepeciB
(isuuHUX a00 IOPUAMYHUX 0Ci6; BHBHAUEHICTDH IIO-
PAIKY Ta (hopMU iX HaJaHHSA IePIKaBOI0 YU OPraHOM
MiCII€BOT'O CAMOBPSIYBAHHS; IOPOKEHHI HACTIAKIB
mpaBoBoro xapakTepy [11, c. 64].

B. Tiororin, C. ligimuyk, 0. I'pomernpkuit Bu-
JIAI0Th Taki 03HAKM MYOJMiUHUX IOCTYT: HANAKOTh-
cA ¢isuyHuM ab0 OPUIUYHEM 0c00aM; CIPAMOBA-
Hi Ha HAOYTTA, 3MiHY UM TPUIMHEHHA HUMU IIPaB
Ta/ab0 000B’ A3KiB; IpPaBo Ha HAJAHHA TAKUX MTOCIYT,
ix BuamM, MOPAAOK Ta (hopMa pearisarmii Bu3HAUa-
IOThCS BiJTIOBiTHMMYM HOPMATUBHUMMU aKTaMHU, SKi
BUXOJATH BiJl Iep:KaBHUX OPTaHiB UM OPraHiB MicIre-
BOTO CAMOBPAAYBAHHS; TaKi IOCAYIU CIPUUMHAIOTH
(TOPOMKYIOTh) HACHIZKKM IIPABOBOTO XapaKTepy;
pesyJbTaTH HAJaHHA TAKUX IOCJIYT, AK IMPABUJIO,
oopmioioThCA O(imiitHM fokymMenTom [12, ¢. 510].

B. Kupuuko Bkasye, 1110 oci0, SKi HamamoTh my-
OaiuHi mocayru, XapakTepusyioTh TaKi 03HAKM: iXHi
TOBHOBAKEHHs IIepegdaveHi BigmoBiZHMMH 3aKo-
HaMu Ykpainw; ixui QyHKIil Haje:xaTh myOJiumHii
cepi cycmipbHMX BiTHOCHH i MOB’s3aHi 3 BUKOHAH-
HAM QYHKIII# Iep:KaBu YU MiCIIeBOTO CAMOBDSTyBaH-
Hd; Oy0JIiuHA IIOCAyra BUPAMKAETHCA V 3AiHCHEHHL
IEeBHUX IIOBHOBAXKEHb, Iepef0aueHnX 3aKOHOM, Ha
3acamax 00’€KTUBHOCTI Ta HEyIepemKeHoCTi; 3mific-
HEeHHS IOBHOBAKEHb HE € Peasisallielo MpuBaTHOTO
iHTepecy ocobu, gKa Hajae MyOJiyHi mOCTYrHU, X0Uua
MOKe 3[ilfiCHIOBATHCA HAa yMOBaX OILIATH; (PaKTUU-
Hi pe3yJbTaTH 3TiACHEHHA 0cOOAMM CBOiX ITOBHOBA-
JKeHb, JK IIPABMJIO, BifjoOpaskaroThesa B odimiiHOMY
JOKYMeHTi i HaOyBaiThb 000B’SI3KOBOT'0 IOPUIUYHO-
ro 3HAUEHHA JJIA BCiX cy0’€KTiB mpaBoBigHOCKHH a00
JINIle AJS BU3HAUEHMX 3aKOHOM Cy0’e€KTiB (Hampu-
KJaJ, IJI CTOPiH CIopy); IpUHHATI TaKuMu ocoba-
MU PillleHHA CIPUYUHIOITD UM 3AATHI CIPUUYUHUTH
HACJTiTKY MIPABOBOTO XapakTepy V cdepi BUKOHAHHSA
(pyHKIi# mep:KaBM UM MIiCI[€BOI'O CAMOBPSIIYBAHHSI
(perysroBaHHS CYCHiJIbHUX BiTHOCHH y IIiJIOMY, 3a-
OesmeueHHsA YMOB JJIA peajisalii mpaB Ta 3aKOHHUX
iHTepeciB (DisMUYHUX UM HOPUIUYHUX OCi0, 3axXUCTy

TaKMX TIIpaB Ta iHTepeciB, BUpIIIeHHA CIOpPiB
(ronduikTiB) TOIIO) [13, ¢. 50-51].

KoHmenifis po3BUTKY CUCTeMHU HAaJaHHS aIMiHi-
CTPATHBHUX IIOCAYI OpraHAMU BUKOHABUYOI BJIAAU,
3aTBep/KeHol posmopamkennam Kabimery Mimi-
ctpiB Ykpaium Big 15 mrotoro 2006 pory Ne 90-p,
BU3HAUAE, 110 cepy TyOJiUHUX IIOCTYT CTAHOBIATH
TOCJYTH, 110 HAJAIOTHCA OpraHAMMU AeP:KaBHOI BJa-
I, OpraHaM¥U MiCIIeBOTO CAaMOBDPANYBaHHSA, IiANPHU-
€MCTBaMU, yCTAHOBAMU, OpPTaHisaIiaMu, ki mepedy-
BaIOTh B iX ympasiinHi [14].

Ilpu mpomy BigmoBigHO @0 3aKoHY YEKpaiHu
«IIpo agmiHicTpaTuBHI mocayru» agMiHicTpaTHBHA
mocJyra — Ile PesyJabTaT 3AiMCHeHHA BJIAJHUX IIO-
BHOBa’KeHb Cy0’€KTOM HAJaHHS agMiHiCTPaTUBHUX
IOCJYT 3a 3aABo0 (isuuHoi ab0 IPUIAUUHOI 0co0H,
CIPSIMOBAHUY Ha HAOYTTSA, BMiHY UM IPUNUHEHHS
mpaB Ta/abo 000B’A3KiB Takoi oco0u BiATIOBiTHO
no 3akomy [15].

CrarTrsa 2 BKasaHOro 3aKoHY mepenbadae, 1o Horo
Iid TOMIUPIOETHCSA Ha CYCILNbHI BiIHOCWHM, IOB’f-
3aHi 3 HAJJAHHAM aAMiHiCTPATUBHUX MOCJAYT, i He IO-
IIAPIOETHCS IPU IILOMY HA BiTHOCHMHU ITONO: 31ilic-
HEeHHSI Jep:KaBHOTO HATISAAY (KOHTPOJIO), B TOMY
YUCJIi Mep:KaBHOTO KOHTPOJIIO 3a JOTPUMAHHAM 3a-
KOHOJIABCTBA IIPO XapuoBi IPOAYKTH, KOPMHU, MOOiU-
Hi IPOAYKTHU TBAPUHHOTO IOXO/KEHHS, 30POB’A Ta
0JIaroImoNyuusa TBapWH; METPOJIOTiYHOTO KOHTPOJIIO
i HaryIAy; akpeguTallii OpraHiB 3 OIiHKY BiAIOBij-
HOCTi; Ii3HAHHA, JOCYJOBOTO CJiZICTBA; OIEPATHB-
HO-PO3IITYKOBOI AiAIBHOCTI; CyJOUMHCTBA, BUKOHAB-
YOTO0 ITPOBA}KeHHA; HOTApiaJIbHUX [iif; BUKOHAHHSA
moKapaHb; HOCTymy mo mybsaiumoi im(opmarrii; 3a-
CTOCYBaHHSA 3aKOHOJABCTBA PO 3aXUCT eKOHOMIiUHOI
KOHKYPEHITil; 3AiliCHeHHA IepKaBHOTO DPeryJOBaH-
HI PUHKIB (piHAHCOBMX IIOCTYT; HIPOBAMKEHHS [i-
SIIBHOCTI, TIOB’A3aH01 3 Jep:KaBHOI0 TAEMHUIICI0; Ha-
OyTTa IpaB Ha KOHKYPCHUX 3acajax; HaOyTTd IpaB
CTOCOBHO 00’€KTiB, 00Me:KEHUX Y ITUBIILHOMY 06iry;
3MiMiCHEHHS OeP:KaBHOTO PeryJioBaHHA y cdepax
eHepreTUKU Ta KOMYHAJIBHUX IIOCIYT; cepTuikarrii
orepaTopa CHCTeMHU Iepenaui BiAMOBiAHO 10 3aKOHY
Yxpaian «IIpo puHOK eseKTpuuHOI eHeprii»; aBTO-
pusarii eJeKTPOHHMX MaWJaHUYMKIB Ta NPUAHATTI
pillleHHA TPO BiAKJIOUEHHS aBTOPU30BAHUX eJEK-
TPOHHMX MAHJAHUMKIB Bifi €JEKTPOHHOI CHCTeMH
3aKyIIiBesb, nepegdaueHnX 3aKkoHoM YKpainu «IIpo
myOJIiuHi 3aKymiBai»; sgificHeHHS Oilf, OB I3aHUX
O0XOPOHOIO ITPAB Ha 00’ €KTH iHTeIeKTyaabHOI BJIaCHO-
cTi (BUHAX01, KOPUCHI MOJIeJi, ITPOMUCJIOB] 3pasKu,
KOMIIOHYBAaHHS HAIiBIPOBiAHMKOBUX BUPOOiB, TOp-
roBeJbHI MapKu (3HAKU [JId TOBApiB i mociyr), reo-
rpadiuni 3asHaueHHS, 00’€KTH aBTOPCHKOIO IIpaBa
i cyMisKHUX IIpaB, peecTpallisa Ta aKpeauTalia opra-
Hisaliil KOJIeKTUBHOTO yIpaBIinua) [15].

Haromicts uactmma 3 crarri 3 Toro & 3ako-
Hy Iepemdauae, IO A0 aAMIHICTPATUBHUX IIOCIYT
TaKOXK IPUPIBHIOETHCA HAJAHHSA OPraHOM BUKOHABYOL
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BJIAAU, IHITUM Jep:KaBHUM OPTAaHOM, OPTAHOM BJIAIN
Asronomuoi Pecnybmiku Kpum, opranom MiciieBoro
CaMOBPSAAYBAaHHS, IXHIMU IOCAJOBUMM 0CO0aMM, AEp-
JKaBHUM PEECTPATOPOM, cy0’€KTOM Jep:KaBHOI peecTpa-
IIii BUTATIB Ta BUIIMCOK i3 PEECTPiB, JOBiMOK, KO,
OyOsiKaTiB JOKYMEHTIB Ta iHIIi mepexdaueHi 3aKOHOM
Iii, B pesyabTaTi IKUX cy0’€KTYy 3BePHEHHS, a TAKOXK
00’eKTy, 1170 Tepe0yBae B f10r0 BJIACHOCTI, BOJIOAIHHI UK
KOPUCTYBAHHi, HATa€ThCA ab0 MiATBEPIKYEThCS IIeB-
HUH I0PUAUYHIE cTaTyc Ta/abo daxt [15].

Om:xe, myOmiuHi mOCAYTH € OiJIBII MTUPOKUM IIO-
HATTAM, HXK mocayru agmimictpatuBai. Ocramwhi,
3BAXKAIOUM HA MOJOKEHHS cTaTTi 1 3aKoHy YKpainu
«IIpo agmimicTpaTuBHI mocayru» [15], MOKYTL BU-
3HAUATHCSA AK TyOTiuHi mMOCHyrH, SKi HAJAIOTh Op-
raHu BUKOHABYOI BJIaJu, iHIII Jep:KaBHI opranu, op-
ragu Biaagu ApromomHoi PecniyOmiku Kpum, oprann
MiCIIeBOTO CaMOBPAAYBAHHS, iXHi mocazoBi ocobu,
Jep:KaBHI peecTpaTopu, Cy0’e€KTH Iep:KaBHOI pee-
cTpalii, yIoBHOBa:KeHi BifIIOBiIHO 0 3aKOHY HAJa-
BaTH agMiHiCTPATUBHI ITOCTYTH.

3 ypaxyBaHHAM II0JIOJKEHb YNHHOTO 3aKOHOJAB-
CTBa Ta HAABHMX HayKoBux moswutiit JI. Ilamdiox mpo-
IIOHY€ BUALIATH TaKi KaTeropii oci0, AKi 3mificHIOIOTH
mpodeciiiny AifAapHiCTD, 0B’ A3aHY 3 HAZAHHAM IIy-
OMIYHUX TTOCIYT:

— ayAauTopH, HOTapiycu, IPUBATHI BUKOHABII,
olLliHIOBaui, eKCIepTH, apOiTpakHi Kepyioui, moce-
penHuUKM, apOiTpu, UYJEeHH TPYAOBOTO apOiTpaky,
TPeTeNChKi CYyAdi, VIOBHOBaXKeHI ocodu abo CIy:x-
00Bi ocobu PoHAY rapaHTyBaHHS BKJIAMiB (GisUUHUX
ocib, mep:xkaBHI peecTpaTopHu, Cy0 €KTH [ep:KaBHOL
peecTpaiiii mpas, Jep:KaBHi BHKOHABIII;

— immi kateropii ocif, 4iTKO BU3HAUEHI 3aKOHOM
SIK 0co0u, AKi 3AifICHIOITH mpodecifiny AigabHICTD,
0B’ A3aHY 3 HAJAHHAM IIYOJiUHNUX ITOCIYT.

3araJabHOI0 03HAKO0I0 000X KaTeropii ocib, axi smiii-
CHIOIOTD IPOQeciiiHy AiAIbHICTh, 0B’ A3aHy 3 HAJaH-
HAM ITy0JiUYHUX MOCIYT, MPOIOHYETHLCSA BUSHABATH Te,
1170 IIe 0co0u, AKi He € IeprKaBHUMU CIIY:KO0BIAMHI 200
IIOCAJOBUMM 0CO0aM¥ OPTaHiB MiCIIEBOTO CaMOBPALY-
BaHHA [16]. Ile, Ha HaTY IYMKY, BiApisHsae mpodeciii-
HY JisIbHICTD, TOB’SI3aHY 3 HAJAHHIM IYOJiUHKUX II0-
CJIYT, Bil aAMiHiCTPATUBHUX IIOCJIYT, X04a B YACTHHI,
ITI0 CTOCYETHCA IEPIKABHUX PEECTPATOPIB Ta Cy0 €KTIB
JIep:KaBHOI peecTpallii, YIOBHOBAaKeHUX BiJIIOBiTHO
JI0 3aKOHY HaJaBaTH aMiHiCTpaTUBHI TOCTYTH, IIi ITO-
HATTS MOXKYTb 30iraTucs.

3arajiom ke CJiJ KOHCTaTyBaTH, 110 IePeiK IIy-
OJMiUYHKX TOCAYT Hapasi He € BUUEPIHUM i B yMOBax
TOCTiAHOTO PO3BUTKY 3aKOHOJABCTBA MOKe OYTH BU-
3HAUEHU AK BiAKpUTUIL.

Hatenep me icuye emmmoi raacudikarii myoiu-
HUX TIOCJIYT, OCKiJTbKY BiICYTHi JOCTATHI TEOPETUYUHL
PO3pO0OKY ITOZ0 BUBHAUEHHS iXHiX XapaKTepPUCTUK.
Opuak myOJivHi MOCJyru — Iie Ta IpPaBOBa KaTero-
pid, dKa peasbHO iCHY€E, Ma€e CTifiKi 03HAKY i BUMAarae
meBHOI cucremarusainiii. Hacammepen my6aiumi

TOCJIYT'Y TIOBMHHI KJacu(piKkyBaTHCA 3 YpaxXyBaHHAM
cy0’eKTiB, 110 iX HAJAIOTh:

1) mocayru, 10 HAKAIOTHCSA OpraHaMU JepIKaBHOI
BJIaau (Iep:KaBHi MOCayrn);

2) mocayru, 1o HaJalThCA OpraHaMU MiCIIeBOTO
CaMOBPSAIYBaHHSA (MYHIIIUTIATBbHI TOCIYTH);

3) mocJIyru HeZiep:KaBHOTO CEKTOPA.

Cruip sayBasxuTu, 1o KoHIemisa po3BUTKY CHC-
TeMU HaJAHHA aAMiHiCTPaTUBHUX IIOCIYT OPTaHAMU
BUKOHABYUOI BJIagu, 3aTBEPAKEHOI PO3MOPAIKEH-
uam Kabinmery Minictpie Vkpainu Bixm 15 mrororo
2006 pory Ne 90-p [14], axa BusHauae chepy myoduriy-
HUX TIOCJYT, He BUOKDPEMJIIOE B Hill TOCTYyT Hemep-
JKaBHOTO CEKTOPY, X0Ua BJIaCHE caMe 3 I[i€f0 KaTero-
piefo my6TivHEX MOCAYT OB’ A3aHA Hes3aleskHa Ipo-
(eciitna 1iATbHICTD.

BucuoBku. ¥ crnpobi kaacudikyBaTu HesaJIeKHy
mpodeciiny OiAabHICTD y KOHTEKCTI NUTAHbL OIO-
TaTKyBaHHA HA TaKy, 1[0 ITOB’A3aHA 3 HAJAHHAM IIy-
OJivYHMX TTOCHYT, Ta HITY He3a e:KHy Tpodeciiiny mi-
SAJIBHICTH, MAEMO IifiTH BUCHOBRY, IO IIEPEJiK BUIIiB
HesaJIe;kHOI mpodeciitHol JifsIpbHOCTI B paMKax 000X
Kareropii He € BuuepnuauM. Ile, 30Kpema, CBiTUUTH
PO HeoOXiMHICTh 3aKOHOJABUOI CHCTEMATH3AII Y-
OMiUYHUX TIOCIYT, a TAKOK YPeryJiOBaHHA MOPAIKY
i cranpmapriB ix HamamHdA. TakoK iCHye HaraJbHa
moTpeda B OLIBIN UiTKOMY PO3Me:KYBaHHI IIPaBOBO-
r'o Ta, 30KpeMa, IMOJAaTKOBO-IIPABOBOTO CTATyCy 0Ci0,
1110 3A1iMCHIOIOTH He3aslekHy ITpodeciiiny nidabHICTD,
i piswuHUX 0Ci0 — MiATPUEMITiB.
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Amnorania

Casonoea A. O. [lo BUSHAUEHHA 3MiCTy HOHATTS «He-
3ayieskHa mpodgeciitna gigasHicTs». — CTaTTA.

CraTTio TPUCBAYEHO TOCIiMKEeHHIO 3HAUEHHS TIOHATTS
«He3aJexHa nmpodeciiina TisabHICTE» Y KOHTEKCTI MoAaT-
KOBUX BiTHOCHH.

Ilep:kaBa IiJecIpAMOBAHO BiKMBAE 3axO[iB II0J0
Jeramisamii MaiiHa Ta JifJBHOCTI, IO MifJArae omopat-
KYBaHHIO, B TOMY YHCJi ¥ JisMIbHOCTI Tak 3BaHMX «Ca-
MozaHATUX oci6». IlomasbIilie ompalmioBaHHS IPOOJIEM
OTIOJATKYBAHHA CAMO3aMHATUX TPOMAIH, Y TOMY UMCJIi
ocib, AKi 3aiiMalOThCA He3aJeKHOW MPOdeciiiHO0 Iifab-
HicTio, 3a0e3meuyuTh JeritTumisaiiro Iiel gigapHOCTI Ta
3axXMCT IXHiX iHTepeciB, a TAKOXK 3a0€3IIeUNTh 3POCTAHHS
JlepKaBHUX TOXO/iB 3aTaJ0OM Ta PiBHSA KUTTI 30KpeMa.

Bigmosigmo mo m. 14.1.226. ITomaTKOBOTO KOZEKCY
YKpainu, ocodu, AKi 3AifCHIOIOTE He3aJIe:KHY mpodeciii-
HY JifJIbHICTH, € CAMOCTIMHOO MiATPYIION CaMO3aMHATIX
oci6. JTo kareropii caMmo3aftHATUX TaKOK HaJIeKATh (isumd-
Hi ocoOu-migmpueMIti. ¥ 11boMy BUMIAAKY BUSHAUATHHIMUI
O03HAKAMU CaMO3aMHATOI 0co0M AK IJIATHUKA IIOJATKiB
€ Te, III0 3a3HaUeHa ocoba He € HaMaHUM IIPAliBHUKOM
y pasi sAilicHeHHA TaKol MiJIPUEMHUIIBLKOI UM He3aJIeX-
HOI mpodeciitnol gmianpHOCTi. Hesanexna mnpodeciiina
TiANbHICTH BUBHAUYAETHCA IK YUaCTh 0CO0M B HAYKOBIM,
JiTeparTypHii, XyJ0KHil, OCBITHINA UM BUKJIAJAIbKIN Ii-
SJIBHOCTi, mifAJbHOCTI JiKapiB, IpMBAaTHUX HOTapPiyciB,
TIPUBATHUX BUKOHABI[IB, IOPUCTiB, apOiTpaKHUX Kepyio-
yux (POBMOPAJHUKIB MaiiHa, KepyHUUX CaHAIli€lo, JiK-
BizaTopiB), ayauTopiB, GyxranTepiB, OIiHIOBauiB, iHIKe-
HepiB UM apxXiTeKTopiB, AiAJIbHICTH 0Ci0, IO 3aMAIOTHCI
peutirifino (MicioHepCHKOI0) AiATBHICTIO, iHINOW MOAi0-
HOIO JiAIbHICTIO, 38 YMOBH, III0 TaKa 0co0a He € IpalliBHU-
KOM a00 (pismuHOI0 000010 — HigIpHEMIlEM (32 BUHATKOM
BUIIQIKiB, mepenbauenux nyHxkrom 65.9 crarri 65 ITogar-
KOBOTO KOJIeKCy YKpainu) i BUKOPHUCTOBY€E HaiiMaHy po0o-
Yy CUJIy He 6iJbIle Y0TUPHOX 0Cib.

TakuM uYWHOM, BiANMOBigHA [iAJBbHICTH XapaKTepu-
3y€ThCA ABOMA O000B’SI3KOBHMHU O3HAKAMU: He3aJIeXKHi-

CTIO, TOOTO BiICYTHICTIO HiAIOPAAKYBAHHS 3 TOUKHU 30PY
TPYZOBOTO 3aKOHOIABCTBA, MOJKJIWBICTIO BCTAHOBJIEHHS
TPYAOBUX BiTHOCHH 3 00MeKeHOI0 KiIbKiCcTI0 0Ci0, a TaK0MXK
BiICyTHIiCTIO iHITIOTO MOZATKOBOTO CTATycy (TOOTO mOAAT-
KOBOT0 crarycy ¢isuuHoi oco0u — migmpuemIis); mpode-
cifimicTio, TOOTO cIeliaJbHOI0 OCBiTOI 460 IiJrOTOBKOIO
ocobu, 110 ii 37ificHIOE, B T.4. il OTPUMAHHAM 3a HEOOXiTHO-
cTi HeOOXITHUX JO3BOJIIB.

Hesane:xxna mpodeciiina pisgapHicTs KJaacuiky-
€ThCAd AK TaKa, I0 IOB’sdg3aHa 3 HAJAHHAM MYOJiuHUX
TOCJIYT Ta iHIIOI0 He3aJIeXHOI0 mpodeciiiHo0 AidTbHiC-
t10. [Tepenik BuziB Hesane:xxHOI podeciiinoi AignbHOCTI
B 000X KaTeropiax He € puuepnHuM. Ile, 30Kpema, cBif-
YUTh IPO HEOOXiAHiCTh 3aKOHOAABUOI cHcTeMaTu3allii
myOJidHUX TOCJIYT, & TAKOK BPETYJIIOBAHHS MOPAAKY
i crargapriB ix Haganua. Ille icHye HarambpHA mOTPEbA
B 0iJBII UiTKOMY PO3MeKyBaHHI IPaBOBOTO Ta, 30Kpe-
Ma, IOJaTKOBO-IIPABOBOT'O CTATYCY 0Ci0, 1110 3AifICHIOIOTH
HesaJeXHy npodeciiiny migabHicTh, i GpisuuHUX 0Ci6 —
MiAIpUEMITiB.

Knwuosi cnosa: HesanexHa mpodecifina IifabHICTD,
MOJIATKOBHUI cTaTyc, MyOIiuHi IOCTyTH.

Summary

Sazonova A. O. To define the content of the concept
of “independent professional activity”. — Article.

The article is devoted to the study of the meaning of
the concept of “independent professional activity” in the
context of tax relations.

The state purposefully takes measures to legalize
property and activities that are subject to taxation,
including and the activities of so-called “self-employed
citizens”. Further elaboration of the problems of taxation
of self-employed citizens, including persons engaged
in independent professional activity, will ensure the
legitimization of their activities and protection of their
interests, as well as ensure the growth of state revenues
in general and living standards in particular.

According toitem 14.1.226. According to the Tax Code
of Ukraine, persons engaged in independent professional
activity are an independent subgroup of self-employed
persons. The category of self-employed persons also
includes entrepreneurs. In this case, the defining features
of a self-employed person as a taxpayer is that the said
person is not an employee within such entrepreneurial
or independent professional activity. Independent
professional activity is defined as the participation of
an individual in scientific, literary, artistic, artistic,
educational or teaching activities, theactivitiesof doctors,
private notaries, private performers, lawyers, arbitration
managers (property managers, reorganization managers,
liquidators), auditors, accountants, appraisers, engineers
or architects, a person engaged in religious (missionary)
activities, other similar activities, provided that such
person is not an employee or individual entrepreneur
(except as provided in paragraph 65.9 of Article 65 of
the Tax Code of Ukraine) and uses hired labor is not more
than four individuals.

Thus, the relevant activity is characterized by
two mandatory features: independence, as a lack of
subordination in terms of labor legislation, the possibility
of establishing employment relationships with a limited
number of persons, as well as the absence of other tax
status (tax status of an entrepreneur); professionalism,
as a special education or training of the person perfor-
ming it, including and obtaining the necessary permits
if necessary.

Independent professional activity is classified as
that related to the provision of public services and other
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independent professional activity. The list of independent
professional activities within both categories is not
exhaustive. This indicates the need for legislative
systematization of public services, as well as regulation
of the procedure and standards of their provision. There

is also an urgent need for a clearer distinction between the
legal and, in particular, the tax and legal status of self-
employed persons and entrepreneurs.

Key words: independent professional activity, tax
status, public services.
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KPUMIHOJIOTTYHA XAPARTEPUCTURA JEPKABHUX CJIYHBOBIIIB,
ARI BYUHAIOTD 3JI0YNHNA

ITocranoBka mpo6aemu. [IpoBenenHs OyAb-IKO-
T'0 KPUMiHOJOTIUHOTO JOCIIIKeHHA HeMOKInBe 0e3
BUBUEHHS 0COOM B3JOUMHIIA AK ONHiel 3 IeHTPajb-
HUX TPobJeM ycix HayK 3arajJbHOKPUMIiHAJIBLHOTO
npoinio, 30KpeMa KPUMiHOJIOTi1, OCKIJIBKY Iie fae
3MOTY BCTAHOBUTH, YOMY KOHKDPETHA JIIOAWHA BUU-
Hae Ti unm immi smoumuu. Tomy Hap i€ mpood.ie-
MAaTHKO0 IPAaIoBajo 6arato AK BiTUMBHAHUX, TaK
i 3apy0isKHUX TOCHiTHUKIB.

He € BuHATKOM y IIbOMY BifHOIIEHHi i oco-
0a 3JOUMHIA — JEP:KAaBHOTO CJIY:KO0BI[I, 3HAHHSA
KPUMiHOJIOTiYHOI XapaKTepUCTUKU fAKOI B3AaTHe
BILIMHYTH Ha pO3p0o0JeHHS e(DeKTUBHUX iHIUBI-
IyaabHO-TPO(MiMaKTUUHMX 3aXO0fiB B3amobiranusa
310unHaM y cepi (yHKIiOHYyBaHHA [gep:KaBHOL
CIYKOU.

AHami3 ocTtaHHIX HocTimKeHs i myOmikamii.
TeopeTnK0-MeT0J0JI0TiUHY OCHOBY HAllMCAHHA CTATTL
CTAHOBJIATH HAYKOBI mparli BiTUM3HAHUX i 3apy0ixK-
HUX yueHux, 3oxpema B.C. Baruprapeesoi, I.T'. Bora-
tupboBa, 0.10. Bycox, B.B. T'osritu, B.M. 'osoBkina,
A.JI. T'ypuncbkoi, I.M. Hanpmuna, C.®. [lenuco-
Ba, T.A. Ileamcosoi, O.M. I:xyxi, A.I. Hoxrosoi,
B.M. [Ipromina, A.Il. Sakamora, A.®. 3exiHCHKO-
ro, O.I'. Kansmana, 1.I. Kapmemna, I.M. Kaeiimbo-
moBa, O.I'. Komba, I.M. Komoryua, O.M. Kocrenxka,
B.M. Kynpasuesa, O.M. JIutBaka, O.M. JIurBunoBa,
B.B. JlyueeBa, B.K. Makcumosa, O.A. MapTuHeHKa,
M.I. Mexbuuka, B.A. Mucausoro, IT.II. Muxaiiaex-
Ka, A.A. Mysukru, O.B. Crapkosa, B.O. Tyxnakosa,
B.I. [[TakyHxa Ta iHImmuX.

BogHouac HW3Ka TEOPETMYHWX 1 NPAKTUUYHUX
OHUTaHb, IIOB’A3aHMUX i3 3’SCYBAHHAM CHCTEMOYTBO-
PIOIOYUX 03HAK y MerKax IiJiCHOTO MOHATTA KPUMi-
HOJIOTiUHOI XapaKTePUCTUKHU AeP:KaBHUX CJIY:KOOB-
iB, AKi BUMHSAIOTH BJIOYWHM, CHOTOAHI pO3po0JIeHi
He TOBHOMY 00Cs3i.

IlocranoBka 3aBmanHd. MeToio cTarTi € HagaH-
HA KPUMIiHOJOTIYHOI XapaKTePUCTUKU JeP:KaBHUX
cIyK00BIIiB, AKi BUMHAIOTH 3JIOUNHU.

Buknag ocHOBHOro Marepiady mTOCTimKeHHS.
ITpobGaema ocobu 30YMHIIA Y KpUMiHOJOTIT € ofHi-
€10 3 KJIOUOBHX. i 3HAUYIIiCTh BUSHAUAETHCI THUM,
70 3JI0YMH, OYAYYM aKTOM CBiZoMmoi JIFOACHKOI IIO-
BeJIiHKM, 3HAUHOI0 MipOI0 3YMOBJIOETHCA CYTHICTIO

i ocobamBocTaAMU ocobu, AKa obmpae Tary (opmy
TIOBEIiHK M.

@opMyBaHHA J[eMOKPATAYHOI IIPABOBOI Jep:KaBU
B YKpaiHi HeMo:KJIuBe 6e3 YIOCKOHAJIEeHH BCiX BUIIB
cay:x00B0i migapHOCTi. Bim 9K0OCTi BUKOHAHHS CBOIX
000B’I3KiB Jep:KaBHUMU Ta iHITUMU CIY:KOOBIAMUI
3aJIeKUATD JOJIS IOJNITHUYHNX,, COIIIATbHIX, eKOHOMIU-
HUX pe)OpM, POBBUTOK I'POMAaAAHCHKOTO CYCIIiJIbCTBA
B Ykpaimi. Kopymiionepn xapaxkTepusyioThCs clie-
nu(GiYHIMY MOPAJbHUMU BJIACTUBOCTAMU Ta IICUXO-
JoriuauMu ocobimBocTaAMuU. [0 HUX caif BimHecTH:
MICUXOJOTIYHY YCTAHOBKY BMKOPHUCTOBYBATH IOCALY
BUKJIIOYHO 3 KOPUCIUBOIO METOI0, TOTOBHICTb IIPOir-
HOPYBaTW 3aKOH, IOKEPTBYBaTH IpodeciitHolO ue-
CTIO 3apaju BUTOAM, BIIEBHEHICTb y BJAaJi T'DOIIEH,
TePEeKOHAHICTh Y MOXKJIMUBOCTI Ta AOIIIHHOCTI BUPI-
ITyBATU KUTTEBI NMUTAHHA HE3aKOHHUM CIIOCOOOM.
IIi ocobu maroTh Taki pucu, AK KamiOHICTH Ta 3a3-
mpicts [1, c. 248-249].

Benukuit BB Ha (popMyBaHHA TaKUX XapakKTe-
PUCTHK YNHUTH COIliaIbHE CepPeoBUIIe 0cO0M, HaIB-
HiCTb ¥ HBOMY 0Ci0 3 BICOKMM PiBHEM MaTepiaIbHOTO
IOCTAaTKY, a TUM OiJIbITIe JOCATHYTOTO 34 PAaXyHOK KO-
pyumiitaoi gigmbrOCTi [2, €. 307].

Bapro sayBamkuTu, 10 KpUMiHOJOTiUHI 0c0O6H-
BOCTi 0COOM [epsKaBHOTO CJIY:KOOBIA, MOPiBHAHO
3 0c000I0 3JIOUMHIIB, 3aCy[KeHUX 3a iHII 3J0Yu-
HU, Ha Iell MOMEHT 3aJIUINAalThCA MAJOBUBUEHUMU
i He JOCHUTH MOBHO BUCBITJIEHUMM y KPUMiHOJOTIU-
Hi#t miteparypi. Ile moB’sa3aH0 3 TMM, IIIO BiomocTi
PO 0co0y JeP:KaBHOTO CIYKOOBII V KPUMiHATbHIN
CTATHCTHIIL BioOpasKaThCd He JOCUTH IIOBHO, a Ma-
Tepiasy KpUMiHAJBHUX MPOBAJKEHb IPO 3J0YUHU
y cepi cay:x60B01 AiATHHOCTI X0Ua i MOKYTH HATATH
meBHY iH(popMaIlio, aje KPUMiHOJOTIUYHO SHAUYIIL
BiomMocTi mpo Taky oco0y MpPaBOIOPYITHUKA B HUX
TaK caMo He mpejacTaBieHi. Haii6imbin nepcnexkTus-
HUMH B IIJIaHi BUBUEHHS 0CO0M 3JI0UYHMHIA, 0COOIHNBO
0T0 MOPAJIHHO-IICUXOJOTIYHUX BJIACTHUBOCTEH, € CO-
II1OJIOTIUHI OMUTYBAHHS, iHTePB’I0BAHHSA, METOJUKY
IICUXO0JIOTiYHOTO TecTyBaHHA [3]. OgHAK mix dac BU-
KOPUCTAHHS IINX METOJIB I BUBUEHHS 0cobu mep-
JKaBHOTO CJY:KOOBIA BUHUKAIOTH 3HAUHI TPYIHOIIT,
BUKJIHKAHI THM, III0 3a3HAUEHI 000 MOPiBHAHO Pif-
KO 3aCyKYIOTHCA 0 T030aBIeHHA BOJIi (HAIPUKJIas,

©1I. M. los6ans, 2020
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B YKpaiHi 10 mo30aBaeHHA BOJIi 3aCyIKYETHCS JIUIIIE
0113bK0 5% IepKaBHUX CIY:KOO0BIIiB).

IIpore KpuMmiHOJIOTiuHA XapaKTepPHUCTUKA Iep-
JKABHOTO CJIY:KOOBIIA iCTOTHO BipisHAETHCA Bim 03-
HaK 0co0M 3araJbHOKPUMIHAJILHOTO 3J0uMHISA. He
€ BUHATKOM i 0cobu, AKUX HPUTATHYTO A0 KPUMi-
HaJIbHOI BiITIOBiAJbHOCTI 3a 3JI0UMHH Y cepi CIyK-
0oBoi, mpodeciiinoi misanrpHOCTI B YKpaimi, mo mig-
TBEPKYIOTD 1 pe3yJIbTaT! HAIIIOTO JOCiIKeHH.

IIna oTpuMaHHA KPUMIHOJOTIYHOI XapakTepu-
CTUKH JePKaBHOTO CIYIKOOBILA AOIiIBLHO 3’ ICOBYBa-
TH TaKWH Iepesik #oro BIaCTUBOCTEMH i AKOCTeH, AKi
IO3BOJISIOTH BCTAHOBUTH IPUYMHHI 3B’ A3KH i CIIOTYY-
Hi JJAHKH, IT[0 BeIYTh 10 XapaKTepy 3J0YNHHOTO IIPO-
MHUCJIY, KPUMiHAJBLHOTO CepeOBUINA, OPTaHiB BIAH,
rPOMaJICbKUX iHCTUTYTiB. ToMy MOIiIBHO CKOPHUCTA-
THCSA HAIPAIbOBAHMM Y BITUM3HAHIN KPUMiHOJIOTII
CHCTEeMHUM YIPYIOBaHHAM 03HAK (CTPYKTYpPH) 0C00H

— KpUMiHAJBHO-IIPABOBI;

— coIiabHO-AeMorpadiuHi;

— MOPAJIbHO-TICUXOJIOTiUHi.

Illo cTocyerThcA KpPUMiHAJIHHO-IIPABOBUX O3HAK
0co0u 3JIOUMHIIA — JAep:KaBHOTO CIY:K00BIISA, 3BEPTA-

CycminpHy HeOes3IeuHiCTh Ta IMIKiAIuBiCTL Impo-
TUIPABHUX AifHb 3 00KY Jep:KaBHUX CAYKOOBIIB AK
IJ1s1 OKpeMoi oco0u, Tak i JJIs CyCIiabCcTBA Ta JepsKa-
BU 3arajioM HeJOOIliHIOBaTH He MoKHA. [lep:KaBHUM
CJIy:K00BeITb IOKJINKAHWH caM CTOATH HACTOPOK] Io-
PAAKY, HOPMAJIHHOT'O (DYHKITIOHYBAaHHSA AEPIKABHOIO
amapary, a B OKpeMHUX BUMaJKax i 6esmeku mepeciu-
HOTO TPOMAajSHWHA, i TOMy BUMHEHHS 3 HOTO OOKY
OyIb-AKUX MPOTUIIPABHUX [isHb CTAHOBUTbH IIiJBU-
e’y 3arpo3y JJIA CYCIiIbCTBA.

Ocobu, 3acymxeHi 3a smounHu y cdepi cayxbo-
BOI IiAJBHOCTI, — Ile 3a3BMYAl paHiIe He CymmMi
ocobu (93%) abo ocobu 3 mOralieHoi CyIUMiCTIO
(3%); pamime cygumi ocobu Ta 0ocodu 3 Hemorarie-
HOI0 CYAMMICTIO CKJIaga0Th 4% 00BUHYBaueHUX. I3
3asHaueHux 7% paHille sacy:KeHnX 0cid OiabImicTh
(6:1m36K0 5% ) He MOKHA BU3HATH 3J0UMHIIAMH, 10
BUMHSAIOTh 3JOUMHHU Y cdepi mepKaBHOI CiIyxoOH,
OCKiNbKM BOHU He OyJIU [ep:KaBHUMU CJIYKOOBILI-
MU i moTpanuau y BUGIpKY TOMY, 110 BUMHWJIM TaKi
OigHHS, IK TiIKyI ocobu, AKa Hagae myOIiuHi mo-
cayru, abo OTPUMAHHSA HE3aKOHHOI BUHATOPOAU
cay:xboBiaM. IlopiBHAHO HeBelIMKa KilTbKiCTh pa-
HiIle 3acym:KeHHuX 0cib cepel mep:KaBHUX CIYKOOB-
IIiB IIiJIKOM 3P03yMiJia, TOMY IO 3aMillleHHI IeBHUX
mocaj mepeadavae BiCyTHICTh CYyAUMOCTI.

BinwmricTs nep:raBHUX CIYKOOBIIiB BUMHUIIA 3J10-
YWH YMHUCHO, HauacTimre y (hpopMi IpsIMOT0 YMUCITY,
YacTKa 3JI0UMHIB, YUMHEHUX i3 HeoOepesKHOCTi, He-
3HAUHA — B cepefHbOMY 01136K0 10% .

I3 maTepianiB KpuMiHAJIBHUX ITPOBAKEHD HaJie-
KO He 3aB)KIM OUEBHIHI MOTHBU Ta I[iJIi BUMHEHOTO
3j10unHy. BomHouac OisnbIlle TOJOBUHU AeP:KaBHUX

CAy:K00BIIiB BUMHIIN 3JI0UNHHI TiSHHS 3 ABHO KOPH-
cauBuX MOTHUBIiB. IleBHA yacTuHa Takux 0cib (Big 2 1o
5% ) BUMHUJIN 3JI0UYNHH 3 POAVHHUX, IPYKHIX i 8 Xy-
JiraaceKuX MOTHBiB. OKpeMi BUBUEHI HAMY 3JI0UMHUI
y cepi cayx00B01 AigabHOCTI Oy/IM BUMHEH] 3 METOIO
caMOCTBePIKeHH a60 3 momceTy (He Oisibime 1% ).

3acymKeHi Tep:KaBHI CayKOOBI[l BUMHSIYN 3JI0UL-
HI y 6i7bI0CTi BUTIAAKiB 6e3 0yIb-aK0i 3aBUaCHOI mij-
roToBru (76,3% pOSTIAHYTUX HAMM IIPOBAIKEHb).
Y 6% BHBUEHHX NPOBAJKEHHAX IIATOTOBKA IO BUM-
HEHHS 3JOYMHY IOJArasa y MOmepeIHbOMY ILIAHY-
BaHHI 0c00010 cBoel 3aounmHHOI gismpHOCTi. Iligro-
TOBKA CIOCO0Y, MiCIli OTPMMAaHHSA HeIpaBoMipHOI
BUTOAM CIIOCTepirajacsa MpuOIN3HO B 5% BUBUEHUX
mpoBafKeHHAX. IIomyK chmiByuacHuHKiB abo Imore-
penHe BUMHEHHS CIY:K00BOr0 migpoOJeHHs (3 METOI0
MiATOTOBKY iHIIIOTO CJIY:K00BOTO 3/10UnHY) 3a(piKkcoBa-
HO Ipu0JM3HO B 3% KPUMiHAIBHUX IIPOBAKEHb i€l
rareropii. I mapernri, B 1% KpuMmiHanIbHEX MPOBa-
I’KeHb ITATOTOBKA [I0 BUMHEHHSA 3JI0UMHY BUpPAKaIacs
y HoneperHsLOMY 3a0e3IedueHHi cBOTo arioi.

BinpIricTs 3;104nHIB BUNHAETHCSA OAHIEI0 000010 —
85% BuBUEHUX KPUMiHAJbLHUX IPOBAIKEHb. ¥ TOH
JKe yac i3 MarepiajiB BUBUEHNX HAMU KPUMiHAJIbHUX
POBAKeHb BUILJIUBAE, I[0 PEATbHO CIiBYYaCTh Iif
yac BUYMHEHHS CJIY:K00BOTO 3JI0UYMHY MOXKHA BifsHa-
YATH Mail’ke Y KOXKHOMY II'ATOMY BHUIAIKY, OJHAK
y IpOBaI’KeHHI (DaKTUUHI CIiByYaCHUKY MPOXOAATH
AK cBimKM. ¥ 3B’A3KY 3 I[UM, XapaKTepHUH IPUKIa,
KOJIM JBA CIOiBPOOITHMKM IOJIIil HeOoOI'PYHTOBAHO,
3aCTOCOBYIOUN (hi3WUHY CUJIY, 3aTPUMAaNU rpoMajs-
HUHA, OJHAK MPUTATHYTUH 10 KPUMiHAJILHOI Bifmo-
BimampHOCTI OYB auie cep:xanT mouiiii T., axuii 6es-
IOCePeHbLO MoJIaMaB TPOMAIAHUHY PYKY [4].

Opmiero 3 HAMOLIBIIT XapaKTePHUX Ta IMOKA30BUX
IPYI O3HAK Yy MeKaxX CTPYKTYPU OCOOM BJIOUMHILS
€ comianpHO-AeMorpadiuni odaaku. IIpu mboMmy BoHI
He € KPUMiHOTeHHUMH i He XapaKTepusyoTh OKpeMy
0co0y AK 0COOMCTICTh AHTHCYCIiIBHOI CIPAMOBAHO-
cTi[5, ¢. 21]. Boguouac ix anasi3 103B0JIsAE OKpeCI-
TH KOJIO HAWOiMbII KPUMiHATLHO aKTUBHUX OCi0 3a
I1i€10 BeJIbMU [T0KA30BOI0 IPYIIOI0 03HAK.

Bik. Bik 6arato B YoMy Bu3HAUa€ IOTPEOH, KUT-
TeBi i Jromeli, Kojo iXHiX iHTepeciB, cmocib KuT-
T, I0 HEe MOKe He MO3HAUUTUCA HA IPOTUIIPABHUX
TigHHAX. 3i 3MiHOI BiKY IPHPOAHO BimOyBaeThCSA
3MiHa camoi ocoducTocTi, 3MiHIOIOTHCA i1 comianabHi
mosutii, poui i PpyHKIii, mocBiE, 3BMUKM, MOTHUBA-
1[i BUMHKIB, MOMKJIMBOCTI BUMHEHHS TUX YU IHIIUX
3nounHiB [6, ¢. 15]. AHamizyioun 3asHAUeHY COIIi-
aapHO-AeMorpadiuHy 08HAKY 0CO0U 3JIOUMHILA — Jep-
JKaBHOTO CJIY2KOO0BIISI, Ma€MO MOXKJIUBICTh HATOJIOCH-
TH Ha IMeBHUX ocobsimBocTax. Ilo-mepime, 3a mepiof
3 2014 mo 2019 pp. He OyJI0 3aPEECTPOBAHO IKOAHOI
ocobu mosomitie 18 pokis. Ile moscHIOETHCA TUM, ITIO
JTaHy KaTeropiio 3JI0YMHIB BUMHAIOTH TiJIbKU IIOBHO-
gitai ocobu. Ilo-gpyre, Haituacriiie ciysxK060Bi 3i0-
YMHN BUMHAIOTH 0co0u y Bimi 30—-39 pokis (256%) Ta
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y Bimi 40-59 poxkis (56% ). Takuii PO3MOIiT MOKJIH-
BO IIOACHUTY THUM, I1I0 JJIs OTPUMAHHS CTATYCY CIYK-
00Boi 0coOM HEOOXiTHMM € HAaOYTTS IMeBHOI IOCamu,
TPYMOBOTO CTaKy, CIEIliaJbHUX HABUUOK i JOCBimy
po0oTH, a HepifKo i IeBHOTO CIeI[iaIhLHOTO 3BAHH,
paHry, Kjaacy Toio. HafiMmeHITy 3 KilbKicTb 3104n-
HiB BUNHAIOTHL AepiKaBHi cay:x00BIi y Bimi 60 pokis
i crapmre (9%). Ile mosicHIOETHCA, IMO-TIEPIE, CTa-
TUCTUYHOIO 3aJIe;KHICTIO: 1A BiKOBa rpyma € BigHOC-
HO HEUMCJIEHHOIO cepef cay:x00Bux ocib. Ilo-mpyre,
0c00u y TaKOMY Billi MalOTh 01BN JKUTTEBUH JOC-
Bifl, mOCBiZ mpaKTUYHOI POOOTH, AKKHA B TOMY UMCJIL
3YMOBJIIO€ OiJNBII MOCKOHANI HABUYKMW IIOJ0 BYU-
HEHHA Ta IPUXOBYBAHHSA 3JI0UNHIB.

IITomo Taroi BikoBoi Kareropii, Ak 18—29 pokis,
TO Ha I[I0 BiKOBY rpyny mpunagae 0ausbko 10% Beix
(haxTis 3mounHiB y cdepi cay:x00B01 AiAIbHOCTI.

Cmamb. Posrigmaioun II0 03HAKY 0COOM 3JI0-
YMHISA, MOKHA aKIeHTYBaTH yBary Ha TOMY, IO
OinbIIicTh CJIYKO0BUX BJIOUMHIB BUMHAIOTHCA YO-
qmoBixkamu (62%). WKinmkamwu, Bigmosigmo, — 38%.
Y 11bOMY aCIeKTi CAYIITHUMY BUAAI0THCSA MipKyBaHHSA
K.O. Jlarogu, axa apryMeHTye, 1110 BUIIA KPUMiHAJIb-
HAa aKTHBHICTD YO0JIOBiKiB MOB’A3yETHCSI HAacaMIIepe]
i3 TpaIuMIiMHUMHU eJeMeHTaMH COIiaJbHO-POJHOBOI
nudepenmiamii 3a TeHIEPHOI O03HAKOI B YKpAiH-
CBbKOMY CYCHiJIbCTBi. 3asBMuail CoOIiaJbHi 3B’A3KU
YOJIOBiKiB € JIeII0 IMUPIINMH, a cepu ixX TiATbHOCTI,
B TOMY 4mcCJi I Ti, 110 3auinmaTs ny6IiuHi BigHOCH-
HU, — J0 MeBHOI Mipu OararomanitHimumu. CBO€0
Yeproi BKasaHi 0COOJMBOCTI MAiOTh CBOIM IiKepe-
JIOM cuenu(ivuHi acmeKTH TeHJepPHOI CaMOCBiIOMO-
cTi[7, c. 35]. Ak 3asuauae JI.O. llleBuenko, reagepaa
caMoCBiZmoMicThb BKJIIOUaEe B cebe Taki ICHXOJIOrid-
Hi YTBOPEHHA: YCBiOMIIeHHS cebe Ta CBOTO Tija AK
IpeICcTaBHUKA IIeBHOI CTAaTi; 3HAHHSA FeHAePHUX CTe-
peoTuiiB, ifeasiB, poJiei Ta cTaTyCiB BJIACHOI CTaTi.
Y cycmisseTBi icHye BU3HAUeHA cucTeMa HOPM IIOBe-
TiHKM, SKa MPOMMCaHa 1O BUKOHAHHS POJIEH cTaTsd-
mu [8, ¢. 352]. BoueBub, akT 3710UMHY He BiAOBinae
yCTaJIeHUM IICUXOJIOTiYHUM CTePeoTHIaM KiHOUOI
TMOBeIiHKM, HE Y3TOMKYEThCA i3 0a30BUM HaOOpOM
COIliaJIbHUX PpOJIeH, BJIACTMBUX MKiHKaM B YKpaiH-
CBKOMY CycIiabeTBi [7, ¢. 36]. Ilorom:xyrouncs 3 yue-
HUMM, 3ayBAKUMO, II10 JOJATKOBUM apryMeHTOM Ha
KOPHUCTh HEBIAOBiAHOCTI KpUMiHANBHIN aKTUBHOCTL
apXEeTUIy KiHOYOCTI B YKPAiHCBKOMY CYCIIiIBCTBY
MOKe CJIYI'yBaTH Te, IO Cepel BUABIEHUX KiHOK
IepiKaBHUX CJy:KO00BIiB 92% Oyium HesaMiKHIMHU.
Tobro Taki KiHKM He HaOyJM MOBHOIIIHHOI, BifImoO-
BifiHOI TpaAUITiiHOMY YSBJIEHHIO IPO iHTETPOBAHICTh
oo iHcTUTYTy cim’i, reHIepHO-POJILOBOI peasisalrii
B CYCIILIBCTBi, IIT0 ITEBHOIO MipOI0 CTAJO (PaKTOPOM
JerepmiHaiii ix wacTKoBoi jecorianisarii, BUKpU-
BJIEHHSI ITPABOCBiZIOMOCTi, (DOPMYBaHHS KOMILIEKCY
cBaBoJIi Ta iT103ii1 [9, c. 63—64].

Bogrouac sayBaskuMo, IO YacTKa JKIHOK, AKi
BUMHSAIOTEH 3JI0UMHU Y cepi cayk00Boi AisabHOCTI,

Mali’ke BTpUYi IIepeBUINYe aHAJOTiUHE TeHJepHe
CIiBBiZHOIIIEHHS V 3aralbHINl KaPTUHI 3JI0YNHHOCTI.
Cay:x00Ba JisJbHICTL — OfHA 3 HEOAraThox chep cy-
CIiTPHUX BiTHOCWMH, gKa 3 iHCTPYMEHTAJIbHOI TOY-
KU 30py € HANOLIBIN MPUAATHOIO A8 KPUMiHATLHOL
aKTUBHOCTI :KiHOK, ajKe caMi 3JIOUYMHU y I ce-
pi He mMOTPeOYIOTh HAAMIPHUX (Hi3UUHUX 3YCUIb Ta
BOJHOYAC BUMAaraioTh YMOBHO BHCOKOI'O PiBHS iHTe-
JIEKTyaJbHUX 3Hi0HOCTell, abu BigmoBimaTtu cratycy
cay:x00B0i 0cO0M.

Ocgima. 3-moMiX ycCiX B3acymKeHUX IepiKaB-
HUX CJIY:KO0OBI[iB IepeBaskHAa OiIBIIICTS Masia BUIY
ocsity — 57,8%, npuuomy 73,8% i3 HuxX — BuIy
fopuguunHy oceity (23,9% craHOBMIN 3acymiKeHi i3
CepeqHbOIO CIelianbHoo ocBiTow). Taxkuit posmomia
€ IOJATKOBMM CBiJUEHHAM CIeru(piKy chepr CIyK-
00BOi miATBHOCTI, KA B SKOCTi YMOBU 3aJyueHOCTL
10 Hel BUMAarae JOCUThb BUCOKOT'O PiBHS OCBiTH.

Pi0 3anamv. Bun yunHIOBAHOTO 3JI0UMHY 6ararto
B UOMY 3aJIeKUTh BiJi POAY 3aHATH 0cOOU Ta BUOODPY
HEIO 3JIOUMHHOTO IIIAXY 3aJ0BOJIEHHA CBOIX HOTPeD.
3HauHa YacTHHA JepP:KaBHUX CJIY:KOOBIiB (6J113b-
K0 43%) Oynu cmiBpoGiTHMKAMU TPABOOXOPOHHUX
oprauiB. Exomomictu (Oyxraarepu), MeauKu, Biii-
CBKOBOCJIYK00BIIi, CIIiBpOOiTHUKY ITOLATKOBOI CIIY K-
0u Ta KepiBHMKM NMPUBATHUX MiANPUEMCTB CKJIAJa-
10Th Biff 3 10 4% . CriBpoOGiTHUKY MUTHUX OPTaHiB,
VCTAHOB BHUKOHAHHA IIOKapaHb, CJIYKO Oe3mexu,
IOPUCTH, AJBOKATH, KEPIiBHUKU MiCIIeBUX OpPraHiB
BJIAJU, IPAI[iBHUKY *KUTJI0BO-KOMYHAJILHUX OPraHi-
3alliif, pisHKUX OpraHiB, AKi KOHTPOJIOIOTD i AIPUIEM-
HULBKY AiAJBHICTE, — 2% .

I'pomadancmeo. Illo crocyeTbes Takoi comiajb-
HO-meMorpadiuHoi 03HAKM, AK 'POMAASHCTBO, TO He-
00XigHO ompasdy BigMiTUTH, 110 HAKOIABITY KiTbKiCTh
CIy:K00BUX BJIOUMHIB BUMHIOIOTH CaMe€ TPOMAJAHU
Vrpainu (99%). InosemiiB cepen 3J0YMHIB HOCITi-
mekyBaHoi Kateropii 1%.

Iep:xaBHi cy:K00BIIi 3aBK I MaIOTh IIEBHE MicIie
MPOKUBAHHS, III0 TAKOXK UaCTO BPAaXOBYEThCS Cy/a-
MM, X0Ua MOMKJMUBICTh 3yCTPiTH TaKy 0co0y 6e3 meB-
HOT'O MicCIlfd ITPOXKMBAHHA BKpPail BaiKKO.

MopaJbHO-IICUXO0JIOTiUHI 03HAKKM 0CO0M 3JI0UMH-
I PO3KPUBAIOTH il CBITOTJIAM, I[iHHICHI OopieHTaIrii,
TeMIIepaMeHT, eMOIlifiHiCTh, IcuXiuHi aHoMasrii, mo
BUKJIIOUAIOTh OCYJHICTh, CTEPEOTHIIN, HAXUIU, CIIe-
nudiry mucaenua Tomo [10, c. 97]. 3a cyuacHux
YMOB [IepiKaBHI CIy:KO0BIli 34€0ilbIIIOr0 3a3HAIOTH
HeTaTMBHUX BILIMBIB CyYacHOTO HAIPY:KEHOTO Ta
TPYAOMICTKOTO PUTMY KHUTTA, MOABIHHUX MOpasb-
HUX CTaHJapTiB, HeoOXigHOCTI AiATM B yMOBAaX,
HaOMM/KeHuX OO0 eKcTpeMaibHuMX. Taka pobora xa-
PaKTepuUsyeThCA HAMPYTOI0 NMOBCAKJEHHOI IiANbHO-
cTi Ta BigmoBimambHicTIO, HeoOXimHicTIO mMpuiMaTH
VIpaBJIiHCHKI PillleHHA, Bifi AKUX iHKOJU 3aJI€KUTH
He TiMbKM e(eKTuBHiCTH mpodeciiiHol migabHOCTL
KepiBHUKA, Aep:KaBHOI Cay:K6m, ame I Jep:aBHOL
BJIAJIM 3aTaJIOM.
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Ha ocHOBi BMBUeHHA MaTrepiaiiB KPpUMiHAJbHUX
IPOBA/PKEHDb Ta ONUTYBAHHS PECIIOHJEHTIB yCTAHOB-
JIEHO, ITI0 IS JeP:KAaBHUX CJIYKOOBITIB-KOPYIITiOHe-
piB xapakTepHi Taki pucH, AK: 3HEBAKJIUBE CTABJIEH-
HS 0 COIliaJIbHUX I[IHHOCTEH i yCTaHOBOK, KOPUCJINBL
CIIOHYKAaHHs, TOTOBHICTh BifCTYNUTHCS Bifi 3aKOHY
I HOPM MoOpaJIi 3apasy 0COOMCTOI BUTOAM, IIePEKOHA-
HICTh Yy MPUHAHATHOCTI Ta IOIIJBHOCTI HE3aKOHHUX
3aco0iB 3a/J0BOJIEHHS BIACHUX iHTEepeciB, 6e3BiAmOBi-
JaJbHe CTaBJIEHH J0 CBOiX 000B’I3KiB, irHOpyBaHHS
ca1y:x00BUX iHTEpeCiB.

Ilna pmep:kaBHUX CIy:KOO0BIiB, AKi 00ifiMaiTh
OiJTBINI BUCOKI mMOcaay, XxapaKTepHi HeaOuaKi opraHi-
3aTOPChKI 3Mi0HOCTI Ta medki iHII mo3UTHBHI puch
xXapakTepy (miToBUTiCTH, KOMIETEHTHICTH, CTapaH-
HiCTb, €HEprifiHicTh), AKi cOpuAIM iX IPOCyBaH-
HIO 10 cay:k06i. OfHAK y IOZAJBIITIOMY, CTBOPHUBIIN
mpanesfgaTHUH i CIadHUU (3rofoM KPYroBOIO IOPY-
KOI0) KOJIEKTHB, BOHU Ha TJi (PiIKTHBHOTO 30BHIII-
HBOTO OJIATOMOJYYUsd IMHPOKO PO3rOPTAIOTh CBOIO
3JIOUMHHY IiAJbHICTD.

TumoBuii 3J0YNHENh — AeP:KABHUN CIY:KO0BEIb,
Ha BiIMiHY BiJ 3JIOUMHIIB, AKi BUNHAIOTH 3JIOUMHU
3araJbHOKPUMiHAJIBHOI CIIPSIMOBAHOCTi, He 3JI0BMKU-
Ba€ CIUPTHUMU HATIOSMHY, He BJKBA€ HADKOTUYHI 3a-
co0u, B mo0yTi HiUMM He BUIIIAECTHCA, HE CXUIbHUM
JI0 TOPYIIeHHS TPOMAJICBKOI0 MOPAAKY.

Ilep:xaBHi cay:x00BIi y 6inbIToCcTi BUTAAKIB Xa-
PaKTepPU3YIOTHCA CBOIM KepiBHUIITBOM ITO3UTUBHO
(96%), samoBinmpHO (mocepenuno) — 2,7%, HEraTus-
Ho — 1,3% , TP IbOMY B HETaTUBHi# XapaKTepuCTH-
IIi 9acTo BKA3yIOThCd caMe Ti (aKTH, 3a AKi 0co0y
i OyJI0 IPUTATHYTO 10 KPUMiHAIBHOI BiATIOBifaIBHO-
cti. Y TO# e yac, MOIPY MO3UTUBHI XapaKTePUCTH-
KM, HaiiuacTinme o0BHHYyBaueHa 0co0a 3BiMbHAETHCA
3 po0OTH IIle [0 BUHECEHHA Y KPUMiHATILHOMY IIPO-
BaJ’KeHHI CYJOBOTO pimmeHHA. XapaKTepuUCTUKA Ha
IIiT03PIOBAHOr0 3a3BWyUail OepeThbes 3 MicIld poboTu
i Jgumme y pigKuxX BUIALKAX 3 MICIA IPOKMBAHHSI
(3a MmicueM NMpO:KMBAHHS TaKi 3JOYMHIN B ycix 6es
BUHATKY BUIAJKAaX XapaKTepPU3yIOThCA IIOBUTUBHO).

I3 BuBUeHHMX MaTepianliB KpUMiHATBHUX IIPOBA-
IKeHb YCTaHOBJIEHO, III0 AePIKABHi CIY:KO0BIi CBOIO
BUHY y BUMHEHHI 3JIOUMHY 3a3BMUYalil He BU3HAIOTB.
Jlumre 16,9% o0BUMHYBaueHUX y BUMHEHHI 3JIOYHHY
y cepi cay:x60B0i IiATHHOCTI CBOI0 BUHY IIOBHICTIO
BU3HAJM; YACTKOBO BUBHAJU CBOIO BUHY (B IILOMY
pasi 3a3Buuail BUBHAETHCA caM (DAKT BUMHEHH TisdH-
Hs, aJie He floro 3J0unHHKE xapakTep) — 7% ; Bu3Ha-
JIZ CBOIO BUHY Yy IIPOIIECi JOCYZ0BOTO PO3CTIiTyBaHHA,
aye BigmMoBmiIMCA B cyai (HanuacTiine 3 ABHO BUTAa-
naHoro MoTuBy) — 5,6%. IlocnigoBHO 3amepeuyoTh
CBOI0 BMHY HAa BCiX CTamifX KPUMiHAJBHOTO IIPOBa-
IKeHHSA 71% 00BUHYBaUeHUX y BUMHEHHI 3JI0UMHY.
ITpore, AK y:Ke 3a3HAUANOCS BUINE, Ile HE 3aBaKae
CYIOBUM iHCTAHIIiIM 3aCTOCOBYBATH II0 BiTHOIIIEHHIO
II0 HUX 3BiJIbHEHHS Bif Bim0yBaHHA IOKapaHHd 3 BU-
Ipo0yBaHHAM a00 iHIII BKpail oM’ AKIIeH] BUPOKH.

Bucuosku. OT:xe, 3a pe3yabTaTaMu MPOBEIEHOTO
HAYKOBOTO IIONTYKY MOKeMO 3aIPOIOHYBATU THUIIO-
BUI KPUMiHOJIOTIUHMI MOPTPET AEPKABHOTO CIYK-
00BII, AKMY BUMHSAE 3JI0UYNHH, — IIe 0c00a Y0I0Biu0l
crari 30—-59 pokis, ykpainesb, SKUil Mae BUIY OCBi-
Ty, OAPY’KeHUM, Mae Ha YTPUMAaHHI OZHY AUTHHY,
3a3BMYAll He 3aliMae KepiBHY IOCANy; XapaKTepusay-
€ThCA MMO3UTHUBHO, IPOKUBAE Y BEJIUKOMY MicCTi I Mae
MOCTifiHe MicIle TPOKWBAHHSA; PaHillle He CYIUMUN;
KePYUNCch KOPUCIUBUMYI MOTUBAMU, BUMHUB YMUC-
HU# 3JI0YMH y cdepi cay:x60Boi mifATbHOCTI, OXHAK
CBOI0 BUHY He BU3HAB i OYB 3aCyI KeHUH CyIOM IO
YMOBHOTO T1030aBJIEHHS BOJIi.
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AHoranis

Hoeb6ans I. M. Kpuminoaoriuna xapakTepuCTHEA aep-
SKABHHUX CIYKOOBIIB, AKi BUNHAIOTH 3M0unHu. — CTaTTA.

¥ craTTi 3a3HaUEHO, IO KPUMiHOJOTIUHI 0c00IMBOCTI
0co0u JIep:KaBHOTO CIYKOOBIISA, TOPIBHAHO 3 0C000I0 3J10-
YWHIIB, 3aCy/[JKEeHIX 3a iHIII 3JI0YMHU, HA 1€/l MOMEHT
BaJINIIAIOTHCA MAJOBUBUEHUMY i HE IOCUTD IIOBHO BUCBIT-
JeHUME y KpuMiHojoriunii mitepatypi. Ile moB’sa3aHO
3 TUM, IO BiIOMOCTi TIP0 0CO0Y AepPIKABHOTO CAYKOOBILI
V KpUMiHAJIbHIN cTaTHCTUII BigoOpasKkaoThCsa He JOCUTD
TIOBHO, & MaTepiaan KPpUMiHAJbHUX IPOBAIKEHD IIPO 3JI0-
yuHY ¥ cepi cay:x00Boi AiAnbHOCTI X0Ua i MOKYTH Haja-
TH IeBHY iH(popMaIliio, aje KPUMiHOJIOTiYHO 3HAYYII] Bi-
IOMOCTI IIPO TaKy 0c00Y MPABOMOPYIIHNKA B HAX TAK CAMO
He mpepcraBiaeHi. Hai0iapll mepcrueKTUBHUMHU B ILIaHI
BUBUEHHS 0CO0M 3JI0UNHILA, 0COOIMBO 10T0 MOPATHHO-IICH-
XOJIOTIYHMX BJIACTUBOCTEM, € COIi0JIOTiUHI OIMUTYBaHH,
iHTepB’10BaHHS, METOAUKMU IICHXOJIOTiIUHOTO TEeCTyBaH-
Ha. OgHAK i yac BUKOPUCTAHHS IIUX METOMiB JJIS BUB-
YeHHA 0CO0U Iep:KaBHOTO CAY:KO0BIS BUHUKAIOTHL 3HAU-
Hi TpyAHOINi, BUKJHKAHI TUM, I[0 3asHaueHi ocobu
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IIpukapnamcvruil OPUOUYHUIL BICHUK

MOPiBHAHO PiIKO 3aCyA:KYIOThCSA MO0 I030aBJIEHHS BOJI
(mampukJam, B YKpaiHi 10 mo30aBaeHHA BOJIi 3aCyI3KYETh-
cs suine 6au3bK0 5% mep:KaBHUX CJaY:KO00BIiB). 3asHa-
YeHO, IO OCKILIbKU AEpIKaBHI CJIY:KOO0BIi 3HAXOAATHCS
HalOJM:KUe N0 HaceleHHs, 3a0e3medyeHHS iX HOpPMAaJb-
HOTO (DYHKIIIOHYBaHHA € OJHUM i3 TOJOBHUX B3aBJaHb
Iep:xaBu. ¥ 3B 3Ky 3 I[UM MUTAHHS HEJONYIIeHHS IOPY-
IIIeHb IPaB Ta ¢BOOO TPOMAIAH Ta Pi3HOTO POLY CIYHOO-
BUX 3JIOBKUBAHB 3 O0KY IePKABHUX CIYKOOBI[IB € OTHIM
i3 Ha#biMbII Cepio3HUX Ta CKJIAJHUX MHUTAHBb 3a Cydac-
HUX YMOB pe)OpMYyBaHHA JIeP/KaBHU.

Haromoreno, 1m0 KoMKeH Aep:KaBHUE CIyKOOBeIb,
AKWY BYNHUB 3JIOYUH, — IIe IPOAYKT He JIUIIE iCHYIOUUX
30BHIITHIX BIJIWBIB Ta BiTHOCWH, & i PO3BUTKY BJIACHOI
camocBigomocti. CTifiKi aHTUTPOMAJCHKI MOTJIAAU 1 Opi-
eHTalii He xapakKTepHi yciM 0e3 BHHATKY ocobaM, fAKi
BUnHUIN 3m0unHu. OCOBIUBO I CTOCYETHCA JAePiKaBHUX
caysk00BITiB. SIK MOKas3aB aHANI3 KPUMiHAJBLHUX IIPOBA-
IPKeHb, MOTHBAMM 3JIOUMHIB, IO IX BUMHUIN Jep:KaBHi
CJIysK00BITi, HAWUACTiIIe BUCTYIAIN KOPUCIUBi 860 0cO0U-
cTa 3aliKaBieHicTh. [JoCUTDh 4acTo PYIIiHHOIO CUIIOIO 3JI0-
yuHy OyJau 3a3ApicTh, IOMCTA, 0AKAHHSA CTBOPUTH BUAN-
MicTh aKTHBHOI (i pesyIbTaTUBHOI) CIYKO0BOI JiATBHOCTI,
HEeIPaBUJIbHE TIYMAUueHHS MOHATTA «CIy:K00Ba moTpebas.

Katwouosi cnosa: KpuUMiHONOTIUHA XapaKTepUCTUKA,
KPHUMiHAJIbHO-IIPABOBI 03HAKM, COIiaJbHO-JeMorpadiu-
Hi 03HAKM, MOPAJbHO-TICUXOJOTiUHI 03HAKHU, 0coba 3JI0-
YMHIA, JePKaBHi CIyKO0BIIi.

Summary

Dovban I. M. Criminological characteristics of public
servants who commit crimes. — Article.

The article notes that criminological features of the
identity of a public servant, compared to the identity
of criminals convicted of other crimes, currently
remain poorly understood and not fully covered in the
criminological literature. This is due to the fact that

information about the identity of a public servant in
criminal statistics is not fully reflected, and the materials
of criminal proceedings on crimes in the sphere of official
activity, although may provide some information, but
criminologically significant information about such
an offender in them as well not represented. The most
promisingintermsof studying theidentity of the offender,
especially his moral and psychological properties, are
sociological surveys, interviews, methods of psychological
testing. However, when using these methods to study
the identity of a public servant, there are significant
difficulties caused by the fact that these individuals are
relatively rarely sentenced to imprisonment (for example,
in Ukraine only about 5% of public servants are sentenced
to imprisonment). It is noted that since public servants
are closest to the population, ensuring their proper
functioning is one of the main tasks of the state. In this
regard, the issue of preventing violations of the rights
and freedoms of citizens and various forms of abuse by
public servants is one of the most serious and difficult
issues in the current context of state reform.

It is emphasized that every public servant who has
committed a crime is a product not only of the existing
external influences and relations, but also of the
development of his own self-consciousness. Persistent
anti-social views and orientations are not characteristic
of all offenders without exception. This is especially
true for public servants. As the analysis of criminal
proceedings showed, the motives for crimes committed
by public servants were often selfish or other personal
interests. Quite often the driving force of the crime was
envy, revenge, the desire to create the appearance of
active (and effective) official activity, misinterpretation
of the concept of “official need”.

Key words: criminological characteristics, criminal
and legal features, socio-demographic features, moral
and psychological features, identity of offender, public
servants.
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KPUMIHAJICTUYHUN AHAJII3 MIAXPANCTBA
Y COEPI BAHKIBCHKUX EJJEKTPOHHUX IIJIATEKIB

ITocranoBka nmpo6aemu. CrorofHi maxpaiicTso B
cepi 0aHKiBCHKUX IEKTPOHHUX ILIATEKIB € OMHIEI0 3
TOJIOBHUXITPO0IEMHE TiIbKY Y KpaiHu, aieiBchOroCBi-
Ty. 3a 10T0 IOITOMOT'0I0 KOKHOTO POKY BUKPAJAI0THCSA
JIeCATKY MLIbAPIiB 'PUBEHb Y iX BJIACHUKIB, Ta, HA
JKaJlb, KIIbKICTD IOCTPAKIATINX KOKHOTO THA TiJIb-
KU 30iabIryerhes. 1le cBOEIO Ueprow CTaIo MOMKJIN-
BUM Y 3B’d3KY 3 PO3BUTKOM BCECBITHBLOI Mepexi [H-
TEPHEeT Ta PO3BUTKOM 0aHKiBCHKOTO CeKTOpy. Ae, Ha
JKaJh, IPABOOXOPOHHA CHCTEMAa He BCTUTAE Y CBOEMY
PO3BUTKY, V HOPiBHAHHI 3 po3BuTKOM IT-TexHOIOTI ],
1[0 He CKaKeIll IPO IIPaBOIOPYIIHUKIB, AKi 3aiMa-
IOTHCA BUMHEHHAM JOCJTiIKyBAHOTO KPUMiHAJILHO-
r0 IIPaBONOPYIIEeHHA. 3asHaueHe MiAHHSA B OiJIbIIIO-
cti BunagkiB kBamidikyerbea 3a u. 3 cr. 190 KKY,
AK€ BUMHAETHCSA 38 JOTIOMOT'0I0 JIEK TPOHHO-00 Y CJTIO-
Banol texHiku [1]. Ile moxxe OyTu HOYTOYK, mEpco-
HAJIBHUN KOMIT I0TED, ILIAHIIET, cMapT(OH 3 0008’ A3-
KOBUM IIJKJIIOUEHHAM OO0 BCeCBiTHBOI mepe:ki IH-
TepHET. TOMY 3 MeTOI0 KPUMiHAJIICTUYHOTO aHATi3y
maxparicTsa B cepi 6aHKiBChKUX eJIeKTPOHHUX ILIA-
TeKIB JOCTiINMO JYMKY OKPEMUX BUCHHUX IOJO IIiel
mpo0JIeMH, a TAKOMK CIIOCOOH HOr0 BUMHEHHS.

AHani3 ocrtaHHIX gocTimKeHs i myOmikaii.
ITpobmeMaM pO3CTiAyBaHHSA IMAXPaicTB y pisHUA
yac IPUIiIaaacda yBara y JOCTiIKeHHAX 6araThbox
Biomux BueHMX, B30oKpema C.C. YepHaBCHKOrO,
0.B. KypasaroBa, A.®. Bomobyesa, H.B. Ilas-
noBoi, B.IO. TomyGoschkoro, A.A. Camppauyka,
C.M. Acrangunoi, B.M. €romuna, B.B. Kosecuu-
koBa, O.I. JIyuenka, O.C. OBuunncskoro, B.I. Orps-
xuna, P.C. Caryesa, I''M. Cmipina, K.B. Cypkosa,
€.11. ®ipcosa, B.O. ®inarees Ta immux. K BIyYHO
sasuauae B.0. ®inarees, He3BaKOHHU JOCTYI 10 OaH-
KiBCBKUX PaXyHKiB TeXHOJIOTIUHO IIOEIHY€E IIOB’ A3a-
Hi MiK c00010 KpHMiHAJBHO KapaHi AiAHHS OPOTH
BaacHocTi (cT. 185, 190, 191 KpuminaabHOTO KOAEK-
cy (KK) Ykpaiun), y cepi rocmogapchkoi IisabHOCTL
(ct. 200, 205, 209, 231 KK Ykpainu), BAKOPUCTAHHSA
€JIEKTPOHHO-00UNCII0BAIPHIX MAaIluH (KOMII I0Te-
piB), cucTeMm i KoM’ I0TepHUX Mepex (cT. 361, 3611,
362 KK Vxpaimm), cayxboBoi pmisabrOCTI [2].

©1. 0. Kosanenxo, 2020

BumesasHaueHUMN HAYKOBIAME I IpobjemMa pos-
radgasacd Ha MOMEHT myOJikamii ix Jocaim:KeHb,
aJle Ha TenepiImHifl yac BOHA € HE JTOCUTb aKTyasb-
HOI0. AJKe 3 KOXKHUM JHEM cIIoco0M, TexHiKa, 00i-
3HaHicTh maxpaiB mporpecyiorb. Tomy B I[bOMY J0-
CIIMKeHHI MM HaZaMO KPUMiHAJNICTUYHWN aHAaJi3
akTyanrpbHuM Ha Kizerb 2020 poxy BugaM maxpaii-
cTBa y cepi 0aHKIBCHKUX €IeKTPOHHUX ILIATEXKIB.

Mera mocrmimsennsa. MeTot CTaTTi € MpoBeeHHS
TOKJaJHOTO KPUMIiHAJTICTUYHOTO aHaJi3y maxpaiu-
cTBa B chepi 0aHKIBCHKUX €JEeKTPOHHUX IIJIATEXKiB.

Buknan ocHoBHOro Mmarepiamy. Y mepion maH-
nemii 3HAUHO 3pic 00CAT OHJAWH-TIATEKIB B yCix
cdepax CIOKMBYOIO MOMUTY, KpiM Typuamy. Cmo-
JKMBAYi CTAJIM aKTUBHIiIIlE BUKOPUCTOBYBATU METOIM
0e3KOHTAKTHOI Ta 0e3roTiBKOBOI omIaTH. YUaCcHUKIB
PUHKY Iie 3MYCHUJIO OiJIbII YBasKHO BUBUUTH ILIATI:KHL
iHCTpyMeHTHM i mouaTy migKjouaTyd HOBi. Emimemis
i cyBopi oOMesKeHHs 32 KOPOTKUI IIepiof IPUBEIH 0
3HAYHUX 3MiH Ha CIIO}KMBUOMY PUHKY, CITPOBOKYBAaB-
I 3POCTAHHSA JAOBipU CIOKUBAUIB M0 0e3rOTiBKOBOL
OILJIATH i MACOBUI Iepexifi y eJIeKTPOHHY KOMepIIiio,
3POCTAHHS UYMCJIA MepUYaHTiB (TOProBIiB), TPaH3aK-
i 1 mTpu IbOMY KpaTHEe 3POCTAaHHSA YMCJIA IIaxpaisB
i «cipux cxem».

OcHOBHUME BHJaMHU IaxpaiicTBa B YKpaini
B cepi 0aHKIBCBKMX EJEKTPOHHUX ILIATEXKiB €:
(immuHr, cHipdepiur, BimuHr, KapAiur. PosrisHemMo
OKpeMi 3 HuX.

3okpema, QilIMHT — OAUH 3 BUAIB iHTEPHET-IIA-
XpancTBa, MeTOI0 AKOTO € OTPUMAHHA JOCTYIY IO
KOH(igeHIIIHHNX NaHWX KOPHUCTYBaYiB — JIOTiHIB,
mapoJiiB, JaHWX 0CODOBMX PaXVHKIB i GaHKiBCHKUX
KapT [3]. 3mebiibIOro BUKOPUCTOBYETHCSA METO
MIPOBEJIeHHA MACOBMX PO3CHUJIOK BiJ iMeHI IOIyJap-
HUX KOMIaHiii abo oprauisaimiii, aki micTars mo-
CUJIAHHSA Ha IOMUJIKOBL caiTu, AKi 30BHI BaKKO
BimpisHuTH Bif cmpaB:KHiX. 30BHI 37a€ThCd, IO
(imwHTOBI NMOBiMOMJIEHHA TPUXOAATD Bij iMeHi mo-
OyJIApHUX opramisariit abo xommawiit (ax LigPay,
Skrill, UPS, ypsazosi opramisairii ado 6aHKiBCBKi
YCTaHOBM), ONHAK HACIIPABJi BOHU € MiApOOJIeHUMH.
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Y numcrax 3J0BMUCHUKM BBiUJIMBO IONPOCATH OHO-
BuTH ab0 MiATBEPAUTH BipHICTH NEPCOHATIHHOI iH-
(opmarii, Hepifko 3ragyiTh OyAb-AKi mpoOieMu
3 pauMu. IloTiM KopucTyBaua IepeHaIpaBJISIOTh
Ha TiApoOJeHUH caiT, AKUH AysKe BaXKKO Bimpis-
HUTH Bil CIIPaBKHBOTO, A€ KOPUCTyBaua IIPOCATH
BBeCcTH 00JiKOBi mami. SIKINO 3J0BMUCHUKH OTpHU-
MaioTh HeoOXimHy iH(opMmaliio, Ie MO:Ke IpH3Be-
CTH JI0 KPaJi’KKHU IIepCOHAIbHUX JaHUX ab0 KOIITiB
[4, c. 57]. HacTo TpamigeThCa TaK, IO maxpai mpu
IIbOMY OTPUMYIOTH iH(opMAIlilo Ipo KJieHTiB GaH-
Ky Bif HemoOpoCOBiCHMX 0AHKiBCHKUX CIiBPOOITHH-
KiB, 1110 MOJKe BBECTH KepPTBY 00MaHy B IIle OiIbIui
ooman. Kpim 1b0ro, poscuika MOXKe ITPOBOJUTHU-
cd He Bim imeni 6aHKY, a Bix imMeHi cepicy oHaiiH-
maaTexkiB (mampukiaagn, LigPay), a Tako: coliasb-
aux mepex (Instagram, Facebook) [5, ¢. 118]. o
BijoMux cxeM (iMIWHTY BifHOCATH i migpobseHi Jo-
Tepei ab0 KOHKypcH, HiOMTO MpoBefeHi SKOIOCh Be-
JIUKOI0 KOPIIOPAIli€i0, a TAKOX IICeBI0-aHTUBipycHU
[6, c. 51]. PospisuaioTs Takuii Bun (QIimuUHTY, AK
cmimuAT (aBra. SmiShing), — maxpaiicTso 3a gomo-
moroio SMS-moBizomIens. ¥ IbOMY pasi mocuIaHHA
Ha migpoOJeHui cauT BigmpaBiasgeTbesa uepes SMS,
abo maxpai IpocATh HamicaaTu iM HeoOxigHy indop-
Mailito Ipo 0aHKiBCHKY KapTy V BiANOBiZHOMY ITOBi-
nomienHi. Tako:x icHye Takuii cmoci6 ImaxpaiicTsa,
cxXokuil Ha (imumar, K GapmuHr (aHTa. Farming,
Bix cioBa “farm” — «depma»). Bin BupakaeTscs B
IIepeHaIpaBjeHH] KJIi€HTa Ha IOMUJIKOBY agpecy 3a
JOTIOMOTo0 IMKigauBoi mporpamu. sKeprea oOMaHy
BBOAUTH B IOIMTYKOBUU PANOK afpecy CauTy CBOTO
0aHKy, aJe Id IIporpaMa BifilipaB/se #OTo Ha Migpo-
OJeHui maxpaicbKuii caur [7, c. 25].

Tak, mHampukaan, y Pocilicekiin @emepamii mif
BUTJIAZOM OTPUMAHHS I'POIIOBOI KOMIeHcalii «B
3B’a3Ky 3 COVID-2019» abo 3a migmucKy Ha IOIY-
JApHUH y mepiox naHaemii cepBic oHIalH-KOH(epeH-
i Zoom KOPHCTYBaUiB 3aMaHIOIOTh HA MIaXPalchbKi
CayTH, M€ BUKpANAIOTh Tpolri i mani 0aHKiIBCHRUX
kapT. IIpy mpomMy JIMCTH BiAIPaBJAIOTHCS He 3 IIa-
XparcbKOro JOMeHy, a Bix oimifinoro cepsicy. Bea
cIpaBa B TOMY, II0 IiJ Yac peectparii Zoom mpormo-
Hy€ KOPHCTYBaueBi 3aIOBHUTHU IPOQiJb — BKa3aTh
«IM’st» i «IlpisBuie», HaLaOYU MOMKJIUBICTH BCTA-
BUTHU 10 64 cuMBOJIiB B KoxkHe moJie. Illaxpai BuKo-
PUCTOBYIOTH I[I0 MOKJWBICTH, BCTABJIAIOUU (pasy:
«BaM HameXuTh BUILIATA KOMIEHcAIlil y 3B A3KYy
3 COVID-19» i BKasyioTb IOCHMJAHHA HA IIaxpau-
cpKuii caiir. Cama po3CHMIKA MIaXpaliCbKMX IIOBi-
IOMJEHb TaKOXK BigOyBaeThbcs 3 BUKOPUCTAHHAM
MOKJIUBOCTI cepricy. Ilicaa peectpartrii Zoom mporo-
Hy€ HOBOMY KJIi€HTOBi 3aIIDOCUTH 10 AECATHU HOBUX
KODHCTYBauiB, BKA3aBIIU iX €JIEKTPOHHY IIOIITO-
By azpecy. Illaxpai BBOZATH ajfpecu MOTEHIIHHUX
JKepTB, Ha IKi mpuxoauTh o(imiiine moBigOMIeHHSA
BiZ iMeHi KOMaHIM CepBicy BimeOKOH(epeHIil, aje
BMiCTOM, SIKe 3reHepyBaju iHTepHeT-maxpai. Ilicasa

TOTO AK JKepTBa MepeXouTh Ha IaxpauchbKi caiiTu,
i1 mpononyioTh BBecTu 4 abo 6 ocTaHHixX UMD HO-
Mepa ii 6ankiBcbkoi KapTu. Illaxpai po3paxoByIOTH
«KoMIeHcalio» misa xKopucrysaua: Big 30 000 mo
250 000 pocificerux pyoaiB. Aje aasa Toro, o0 oT-
pUMaTH IIi TPOIIi, KepTBa MOBUHHA 0yJa CILIATUTH
HEBEJIUKY CYMY «3a IOPUINYHY JOIIOMOI'Y B 3aII0BHE-
HHi anketn» — 0amsbko 1 000 pocificbkkux pyoO.iB.
B pesynbraTi KOpuCcTyBaui BBOAATH AaHi KPeXUTHOL
KapTku (HoMep, iM’A BiacHuWKa, Tepmin gii, CVV-
KOJI) Ha ITaxpaiicbhKOMY pecypci i, iK HacJIioK, BTpa-
YaroTh i I'POIII, i faHi 6aHKiBCHKOI KapTKM.

Hacrynuaum BumoM maxpancTsa, SKUM MU PO3TJIA-
HeMo, € cHipdepiur (cHipdinr, sniffing, Bix amr.
“Sniff”, mo osnauae «HrioxaTu», «BUHIOXYBATH») —
e crocib ImaxpaiicTBa, 10 BHPAYKAETHCI B IIEPEXO-
mwrenHi ganux. CroeliagbHa KOMII I0TepHA IPOTpaMa,
AKa Ha3MBAEThCA «CHi()ep» MOrKe MEPeXONUTH HaHi
KJieHTa (HANpWKJIaA, PEKBisuTH OaHKiBCHKOI Kap-
T a00 TapoJi BiJ IJIATIXKHUX aKAyHTIB) B Meperki
Wi-Fi. fIx micue «moBy manmx» maxpai uacTo BuOU-
paioTh Kade, BOK3AJIM, iHIIT MicCI|d 3 BeIUKUM CKYII-
yenHAM Jiofeit. [llaxpail mpuXoauTh B I'POMAajChKe
MicIe, HAIIPUKJIAJT, PECTOPaH, 3 HOYTOYKOM, Ha KO-
My i BcTaHOBJIeHa Iporpama-cHi(dep. Bim akTupye
TouKy moctymy Wi-Fi, HasBa fKoi cmiB3ByuyHa 3 Ha3-
BOIO ITLOTO PECTOpany. I AKIO KJIieHT, HE IIi03PHoto-
Yy Ipo o0MaH, HigKIIouacThes 40 miei Touku Wi-Fi,
TO Bech ioro Tpadik Oyme ImepexoIieHuii i Impo-
aHaJsidoBaHui cHibdepom [8, c. 86].

Group-IB - engmma TmpuBaTHA ~KOMIAHig
B cdepi KibepOesmexu, AKa Opajla ydyacThb
B omepallii — HajJajla €BPOIeHChKUM IIPABOOXOPOH-
HUM opraHam indopmariio mpo 90 000 6aukiBCHKUX
KapT, CKOMIPOMETOBAHWX 3a [OMOMOTOI0 (iItuH-
roBux BeO-caiiTiB, OaHKiBCcbKMX TposuiB mix IIK,
Android, a Takox JS-cmidpdepi, AKi smoBMUC-
HUKM BIIPOBAKYIOTH Ha CAlTH iHTepHET-Marasu-
HiB AJA IepexoIieHHA imdopmarlii, sKa BBOAUTD-
cd KOPHCTyBaueM JaHUX, — HOMepiB 0aHKiBCHKUX
KapT, iMeH, ajgpec, JIOTiHiB, MapoJiiB Tomo. Bech mei
BeJIMUE3HWIE  MacuB  po3pisHeHoi  imdopmarrii
OyB peTenbHO 3i0paHWil i3 BaKpPUTHX IiKepes
XaKepPChKUX COLAJIbHUX Meperk — KapAIIomiB, (o-
pyw™miB, 6oTHeTiB, JS-cHi(QepiB, i mpoaHamizoBaHMIt
CHCTEMOI0 AJIS HOCHiM:KeHHS Kibepsarpos Ta IOJIO-
BanHs 3a arakyounmu Group-IB Threat Intelligence
& Attribution. ITo6 samobirTu He3aAKOHHOMY BHKO-
PUCTAaHHIO BKpaJeHuX JaHUX, CIiBpobiTHMKU €Bpo-
TOJIY B PesKUMI peaJbHOTO Yacy KOOPAUHyBaIu 00MiH
indopMaIriero Mixk MpPaBOOXOPOHHUMU opraHamu Ita-
qii, Yropuiuau, Betukobpuranii, 6aHKamMu i miaTix-
HEMM cucrteMaMu. B pesyuabrari omeparii Carding
Action 2020 eBpomeiicbkuM GiHAHCOBUM yCTaHOBAM,
3a JaHNMHU €BPOIOJY, BAAIOCT 3aM00irTH IOTeHITiH-
HUM 30UTKaM Ha cyMy 0u3bKo 40 MinbioHIB €BPO.

Hapgami pocnigmMo MTOHATTA BilMHTY (aHTJI.
Vishing — Bixm voice phishing). Ile Bupg ree-
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(homHOTO IMMAxpailcTBa, IO JO3BOJISIE KpPacTu
y KJieHTiB 0aHKiB KoH(DizeHIiliHy iH(opMmaIiio.
Krnienr orpumye n3BiHOK Bim aBToiH(opMmMaTOpa,
SKUN TOBiJOMJIsAE, 10 3 KApPTOI0, HAIPUKJIAM., BU-
pobasaoTheaA MaxparchbKi Ail, 1 gae iHcTpyKITii — me-
PeA3BOHUTH 3a IMEeBHUM HomepoM. [aui, caigzyioun
iHCTPYKIIiIM aBTOBiAIOBifaua, KJi€HT IIOBUHEH
moBifoMuTH a00 BBECTH Ha KjaBiaTypi Temedony
pekBisuTu KapTu. [HOAI 3JI0BMUCHUKM caMi A3BO-
HATD KePTBaM, IIePeKOHYIOUH, 110 € CIiBPOOiTHIKA-
Mu 6aHKY. Y 0aHKaX CTBEP/KYIOTh, 10 B TeJIe(OH-
HUX PO3MOBaxX 3 KJIEHTOM HIiKOJU He 3alUTYIOTh
IMOBHUY HOMEDP KapTu, THM OiJbIlle He BUMAaraioTh
moBigzomamaru IIIH-xkox. o6 mposcHuT: curya-
110, HEOOXiTHO IepeA3BOHUTH B 0aHK 3a HOMepa-
Mu TesnedOoHiB, BKasaHMMM Ha odimiftHomMy caiiTi
KpexuTHOI oprauisamnii [9, c. 38]. Tak, Hampurmazm,
y BepecHi 2020 p. B M. MexiTomoui cmiBpoOiTHUKHT
Cny:x0u Oesmekm YKpainu OJOKyBaaM AisIbHICTH
KOJLI-IEHTPY, YYACHUKHU SKOTO BHUKDPAJAJM KOII-
™ 3 OaHKiBCchbEMX paxyHKiB COepbanky. CiaizmcTso
BCTAHOBUJIO, IO 3JOUMHHY CXEMY OpraHisyBaiu
Tpoe kuTeaiB Meiitomosasa. ¥V IeHTpi MicTa BOHH
o0JagHaI HEe3aKOHHUHM KOJII-IEHTD, [e «Ipaifio-
Bajo» 54 omeparopa. Bouu Bumasaiu cebe 3a CIis-
pobiTHUKIB 0aHKY, A3BOHUIMN KJIi€HTAM i OTPUMY-
BasIu Bix HuX indopmaniio npo CVV-Kogu, HOMepH
i miE-komm mmaTikHEUX Kapr. Haa «poboTm»
3 KJientramu 6aHKiB 3 Pocii 3J0BMUCHHUKH BUKO-
PUCTOBYBaJY MapIIPyTU3AIlil0 MisKHAPOIHOTO TeJe-
(orHOTO TPAiKy.

OcramHIM HagaMO XapaKTePUCTHUKY KapriH-
ry. lle Bupg maxpaiicTBa, AJNA 3AiCHEHHA AKOTO
BUKOPUCTOBYIOThCA OaHKiBCbKi kKapTku. Haituac-
rimme omeparii BigO0yBamThCS 3 BUKOPUCTAHHIM
PeKBi3UTiB KapTKM, AKi 3a3BUUYail BUKDPATAIOTH 3
cepBepiB MarasuHiB eJeKTPOHHOI TOPTiBJi, mJja-
TLKHUX Ta PO3PAXYHKOBUX CHUCTEM i 3 IePCOHATD-
HUX KOMII'IOTEPiB KOPHUCTYBauiB 3a JTOMOMOTOIO
mrigmuBux mporpam [10, c¢. 100]. Ha meir uac
maxpal TakoK TeHepyITh HoMepa O0aHKiBCHKUX
KapT i mpomaoTh BUKpaZeHi HOMepu i Koxu OaH-
KiBchKUX KapT. Kappinr mogindiorh Ha ABi rpy-
[1: peaJbHUN KapAuHT i web-Kapauur. PeanbHuit
KapAuHT mepenbauae CTBOpeHHA AyOiikaTiB OaH-
KiBCBKMX KapT, 3a JOMOMOTOI0 AKWX B IMOAAJb-
oMy BigOyBaeTbCsA BHATTA TI'POIIOBHUX KOIITIB.
Iii maxpais mixg uac web-KapaAuHT 00MEKYIOThCS
Mepe:xeto inTepHer. Illaxpai misHaroThca HOMEpHU
KapT, TepMiH pmii, iM’d BJacHMKA KapTKH,
agpecy mpo:KMBaHHA i cmemiambHuil Kom (CVV [/
CVV2). Orpumarmiu Bcio mOTpiOHY iH(OpPMAaIiio,
3JIOBMUCHUKN a00 KYIyIOTh TOBApU 3a PAXyHOK
BJIACHUKA IeBHOI IIaTiKHOI KapTKu, abo mepeso-
ISATH BCi IPOIIOBI KOIITK 3 KAPTU Ha CBill paXyHOK.

Ieaki maxinarnii B [nrepHeri Tako:x moB’ a3aHi 3
KpaJisKKO0I0 0COOMCTUX JaHUX — HE3aKOHHUM OTPHU-
MaHHAM Ta MIaXPaiChbKUM BUKOPUCTAHHAM YMiX0Ch

0CO0OMCTHX JAaHNX, 3a3BUUYAl B eKOHOMIiUHUX IIiIAX.
IlogamMo mekinbKa MPUKJIALIB i3 ZOCBiLYy IPaBOOXO-
pounux oprauis CIITA. dx 3’acyBasocs B X0fi 01HO-
ro (remepajbHOTO IPOIECY, BifIOBimaui, AK CTBEp-
IKY€EThCs, B3AAM iMeHa Ta ifTeHTu(diKkaIiiiHi HoMepu
coriambHOro 3a0e3neueHHA odinepi 36portaux Cu
CIIIA 3 BeO-caiiTy, a IOTiM BUKOPUCTOBYBAJIHU IIOHA],
100 3 nux iMeH i HOMepiB A/ OTPUMAHHSA KPETUTHUX
KapT B ofHOMY 3 6aHKiB mrary Jlemasep uepes IH-
TepHeT. B iHImomy ¢enepaabHOMY mpoIeci BifmoBi-
Jadi, IK CTBEPIKYEThCS, B3I OCOOMCTI faHi 3 caii-
Ty (pegepasbHOTO OpPraHy, a IOTiM BUKOPUCTOBYBA-
JIU I ocoOMCTi maHi Aad mojaui B pesKUMi OHJIANH
14 3adB mpo OTPUMAHHA KPEJUTY AJA MOKYIKM Ma-
IIWHY B OUH 3 0aHKiB Paopugm.

BucuoBku. Takum umHOM, icHye Oe3:riu cmocobiB
ImaxpaiicTsa y cdepi 0aHKiBCbKUX eJIEKTPOHHUX ILJIa-
rexkiB. [Ilaxpai cipuTHO i ZOCBigUEHO aZANITYIOTHCS
0 XOIy IIPOTPecy, BUHAXOAAYM HOBI IIaxpaichki
cxemu. OCHOBHUMY BHUJAaMU IIaxpaicTBa B YKpaiHi
B cepi 0aHKIBCHKUX eIEKTPOHHUX IIJIATEKiB MOKHA
Buginutu: QimuHr, cHiddepinr, BimIUHT, KapAiHT.
BracHukam 6aHKiBCBKHX KapT, KOPUCTyBauaM Mepe-
i [HTepHeT HEe0OXixHO OyTH 00i3HAHNMY ITPO CIIOCOOH
maxpaiictea. KpiMm Toro, mposBasATH TPaMOTHICTH
i obepe:kHicTh Tix yac KOPMCTYBaHHA OHJIAWH-OAH-
KiHroM, MOOiIbHUM 3B’A3KOM, IOocayramu B IHTep-
HeT-MarasuHax, yBasKHO 3aII0BHIOBATHU aHKETH i Gop-
MU Ha PiBHUX caliTax.
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Anoranis

FKoeanenko 1. O. Kpuminamictuunuii aHamxi3 max-
paiictBa y cepi 6aHKiBCHKHX €JeKTPOHHHX ILIATE:XKiB. —
Cratra.

¥V wift craTTi BUKOHAHO KPUMiHATICTHYHHII aHAJi3 11a-
xpaiicTBa B cepi 0aHKIBCAKUX €JIEKTPOHHUX IIJIATEMNKiB.
3 macrauuam naugemii COVID-19 iiogcTBo haKkTUUHO 3a-
MIiHIJIO peabHe }KUTTSA HA [HTepHeT: BCi MOKYIKY 3/iiICHIO-
I0ThCS B iHTepHET-MarasuHax, JOCTABKU 1:Ki cTamy 6iabImn
aKTyaJIbHUMHU, Hi)X IOXiZ y pecTopaH, HaBiTh yci ocBiTHI
IpOIlecH y HaImii Kpaidi, a TakoK y CBiTi, 3JiliCHIOIOTE-
cs 3a JIOTTOMOT'0I0 OHJIAMH-KOH(EPeHI[ill y pisHOMaHITHUX
TofaTKax, TakuX AK Zoom, Skype, Viber Totro. ¥V 38’ a3Ky
3 1M 3HAYHO 30iIbIININCS MacIITabu maxpaiicTsa y ce-
pi 6aHKIBCHKUX €JIEKTPOHHUX IIJIATEXKiB, AKe B O1IbIIOCTI
BUIIAZKiB KBaTidikyerses 3a u. 3 ¢1. 190 KpuminaasHOTO
KoJeKcy YKpainu. MOHITOPHHT OCTaHHIX JOCTiIKeHb i IIy-
Ouarikariii 6araTh0X BiOMUX BUEHHUX B cepi eJIeKTPOHHOTO
IraxpaiicTBa oKasas, II0 3 KOXKHUM JHEM CII0CO0U, TeXHi-
Ka, 00isHaHiCTh ImaxpaiB MPOTPeCyoTh, i BKpail BaKJINBO
BOJIOZITH aKTyaJbHOIO iH(OpPMAIIii0 PO CIOCOOH BUMHEH-
HA JOCJTiKYBAHOTO IIPABOMIOPYIIEHHSA JJIA BUKPUTTA Ta-
KOT0 BUAY Iaxpaiicrsa. TakuM YMHOM, Y CTaTTi 0yJI0 BUIi-
JIEHO TaKi OCHOBHI Buu ImaxpaiicTsa y chepi 6aHKiBCHKUX
eJIeKTPOHHUX IIIaTexkiB: ¢imuur, cHiddepinr, BimuHT,
Kapgiar. @imuHr — OAWH 3 BUIIB iHTepHET-IIaxpaicTsa,
METOI0 IKOTO € OTPMMAHHA JOCTYIY N0 KoHbiZeHIiHHUX
JTaHUX KOPUCTYBAYiB 3a ZOIOMOTOIO0 IPOBEJEHHA MaCOBUX
PO3CHUJIOK Bif iMeHi momyJIApHUX KOMIAHi# ab0 oprami-
3alii, AKi MiCTATH MOCKMJIAHHS HA MOMMJIKOBI CaliTH, III0
IPAKTUYHO He BiAPi3HAIOTHCA Bifl CAliTiB CIIPaBKHIX KOM-
mauiit. CHiddepinr — 1e cmocib maxpaiicTsa, 1[0 BUPaKa-
€TbCA B MEPEXOIJIEHH] JaHNX 3 BUKOPUCTAHHAM Iaxpaii-
cbkol Wi-Fi-mepexi Ta crerianbaux criddep-mporpam.
Bimmuar — Bupg TeneoHHOrO mIaxpaicTBa, B SKOMY 3J0-
BMUCHUKY BBOJATH B OMAHY JIOJel, BUMaHIOIYM TIE€PCO-
HaJIbHI IaHi Ta JaHi KPeJUTHUX KAPTOK i paXyHKiB, mpej-
CTABUBIINCH II€PEBAKHO CIiBPOOITHMKOM OaHKiBCHKOI
ycranoBu. Kapainr — Buj maxpaicTsa, 3a SKOT0 omeparii
BiOyBalOThCA 3 BUKOPUCTAHHAM DPEKBi3UTIB KapTKU, AKi
3a3BMUAll BUKPAJAIOTh 3 CEepBEPiB iHTepHET-MarasuHiB,

ILIATiKHUX Ta Po3paxyHKoBux cucteM i 3 I[IK Kopucrysa-
YiB 3a JOIIOMOTI'0IO IIKiIJINBUX IPOTPaM. ¥ CTaTTi HaBeIeHO
JeKiTbKa IPUKJIALiB BUKPUTTA mIaxpaiicTsa y cdepi 6aH-
KiBCHKUX eJIEKTPOHHUX ILIATEXKiB i3 1OCBiNY YKpaiHChKIX
TIPaBOOXOPOHHUX OpPraHiB, a TAKOK 3apy0i’KHUX KpaiH.

Katouosi ciosa: maxpaiicTso, GillinHr, BiIllIUHT, CHi(-
(epinr, kapzinr.

Summary

Kovalenko I. O. Forensic analysis of fraud in bank
electronic payments. — Article.

This article performs a forensic analysis of fraud in
the field of electronic banking. In time of the COVID-19
pandemic, humanity has virtually replaced real life with
the Internet: all purchases are made in online stores, food
delivery has become more relevant than going to a restau-
rant, even all educational processes in our country and in
the world are made online -conferencing in various appli-
cations, such as Zoom, Skype, Viber, etc. In this regard,
the scale of fraud in the field of electronic bank payments
has significantly increased, which in most cases qualifies
under Part 3 of Art. 190 of the Criminal code of Ukraine.
Monitoring of recent research and publications of many
well-known scientists in the field of electronic fraud has
shown that every day the methods, techniques, awareness
of fraudsters are progressing, and it is extremely impor-
tant to have up-to-date information on how to commit
the offense to detect this type of fraud. Thus, the article
highlighted the following main types of fraud in the field
of electronic bank payments: phishing, sniffing, vishing,
carding. Phishing is a type of online fraud that aims to
gain access to sensitive user data through mass mailings on
behalf of popular companies or organizations that contain
links to erroneous sites that are virtually indistinguishable
from the sites of real companies. Sniffering is a method of
fraud, which is expressed in the interception of data using
a fraudulent Wi-Fi network and special sniffer programs.
Witching is a type of telephone fraud in which attackers
mislead people by extorting personal and credit card and
account information, posing primarily as an employee of
a banking institution. Carding is a type of fraud in which
transactions are made using card details, which are usual-
ly stolen from online store servers, payment and payment
systems, and from users’ PCs using malware. The article
presents several examples of exposing fraud in the field of
electronic bank payments from the experience of Ukraini-
an law enforcement agencies, as well as foreign countries.

Key words: fraud, fishing, vishing, sniffering,
carding.
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Incmumymy nidzomosku wpuduyHux Kadpie 0as Cayxcou 6esnexku Yipainu
HauioHnanvHozo opuduyrozo yHisepcumemy imeni Apocaasa Mydpozo

ITIIACTABH OJI1 HPI/IFIHHTTJUI PIIEHHA MOA0 3HATTA IH®OPMAIIIT 3 TPAHCIIOPTHHX
TEJEKOMYHIRANIMHUX MEPEK ¥ KPUMIHAJIBHOMY ITPOBATAKEHHI

IMocranoBka mnpo6aemu. IlisHawuHa y Kpumi-
HAJIBbHOMY TIPOBAJ?KEHHI BIiACHIOEThCA BUKJIIOY-
HO 3a JOIIOMOT0I0 KPHMiHAJBbHOTO IPOIECYaTHLHOTO
JOKa3yBaHHSI — BPETyJbOBAHOI BaKOHOM IIpOIle-
CyaJbHOI MisIMIBHOCTi, IO STiAHO 3 TOJOKEHHAMU
1. 2 c1. 91 KpumMinaibHOTO IpoIiecyaabHOT0 KOAEKCY
Yxpaiuu (zani — KIIK) monsrae y s0upansi, mepesip-
i Ta OIiHIII JOKAa3iB 3 METOI0 BCTAHOBJEHHS 00CTAa-
BUH, IIT0 MAIOTh 3HAYEHHA AJII KPUMiHAJIBLHOTO IIPO-
BamKeHHA [1]. 3uarra indopmarnii 3 TpaHCTIOPTHUX
TeJeKoMyHiKamiftHux Mepe:x (gamai — TTM) e ogauM
i3 HaWOiMpII iH(GOPMATUBHUX CIOCO0IB 30MpaHHS
JIOKAaBiB Ta Bifirpae oHy i3 KJIOUOBUX POJIeH ¥ IbOMY
mporieci. BogHouac mpoBefeHHA 6Yab-AKO0I MpoIecy-
aJbHOI /il B KPUMiHAJIHLHOMY IIPOIECi, B TOMY UMCJIL
suaTTa indopmanii 3 TTM, mepenbauae HaABHICTH
3aKOHHUX IIificTaB, TOMY, Ha HAI IOTJIAN, IiJ dac
IPUAHATTA BiTIOBiTHOrO IPOITECYATBLHOTO PillleHHSA
BKpall BaXKJIMBUM € YCBiJOMJIEHHSA CJIiIUMM HASBHO-
CTi TaKuUX Imijcras.

Oraag OCHOBHHMX [JOCTIM:KeHb i MyOurikairii.
[IuTanHSA BUBHAUEHHA IIiJICTAB TPUUHATTA KPUMi-
HAJIBHO-TIPOIleCYATbHUX PillleHb Ta iXHi cmerudiuni
03HAKHU HEOJHOPA30BO JOCHTiI:KyBANNCH TAKUMU BU-
JatHuMu BueHuMu, Kk M.I. Baxanos, FO.M. I'pomre-
Buii, H.B. I'nunceka, B.C. Semenensruii, I1.A. Jy-
nuHcbKa, 0.1. Mapouxkin, O.I'. lTuro, M.€. Ilymuro
rorfo. ¥ cBoio uepry imcturyr HCP]l Ta pisHi ac-
IIeKTH Opramisamii Ta BUKOPHUCTAHHSA pe3yJIbTaTiB
mpoBeqeHHS 3HATTA impopwmalii 3 TTM 6ynu mpen-
METOM JOCTif)KeHHS 06araTboX IIPOIlecyasicTis,
soxpema: M.B. Barpia, B.I. Bapanenka, O.A. Bimi-
yaka, C.0. I'punenka, B.A. Komecuika, C.C. Kyxi-
HOBa, B.B. JIynmuxka, M.A. Iloropenskoro, II.B. Cep-
reesoi, 0.B. Coxkomosa, €.]1. Ckyrima, C.P. Tariesa,
B.T. ¥Baposa, 0.0. FOxua rta inmux. Hespa:katouu Ha
BEJMKY KiJbKiCTh HayKOBMX MyOJiKaliii, sajmima-
I0THCA TUCKYCiHHUMY Ta HeJOCTATHLO JOCIIi IKeHUMU
JesKi mpo0JeMHi TUTAaHHS IOA0 IiicTaB MPUAHATTS
pillleHHA CAiTYUM AJSI IPOBeJeHHS SHATTA iH(OD-
manii 3 TTM sk mieBoro cmoco0y 30upaHHs JOKa3iB
vy KpuMinanpHOMY mnpoueci. IIpmumuoio Toro, 1o
HAYKOBIIAM He BIAJOCA JOCTiTUTH Ta BUPIIIUTH BCi
mpo0JieMHi MUTaHHA B 1K cdepi € Te, 1m0 BHATTA iH-
(opmartii 3 TTM — 11e opranisamiiiao, mpolecyaJbHO
Ta TeXHIUYHO CKJIAJHA HerJacHa cJaigua (pO3IIyKoBa)

© 0. II. Merexes, 2020

mis (mami — HCPIT). Kpim Toro, BimomocTi mpo daxkr,
Mertonu Ta 3acobu mpoBepenHd 1iei HCPII ne migmnsa-
raloTh posrosoinenHo. HemocraTHif piBeHb HAyKO-
BOI PO3POOKM IUX HPOOJEMHUX ITUTAHL HETaTHUBHO
TO3HAYAETHCA HA IKICHUX XapaKTePUCTUKAX IIPOBe-
neHHd suaTTa indopmarrii 3 TTM, a Tako:k Ha MpaBo-
3aCTOCOBHIHM NPAKTHIIL BIPOBAMKEHHS DPe3yJIbTaTiB
uiei HCP]I y kpuMiHAJIbHE CYLOUMHCTBO.

Mera cTaTTi — cIIMpalUNCh HA aHAJTI3 HAYKOBUX
my6rikamiii Ta HOPM KPUMiHAJIBLHO-IIPOIECYaATbHO-
r'0 3aKOHOJABCTBA, NOCHIAWTH IifCTaBU INPUAHATTI
CHiTymM piImeHHA 00 MPOBeJeHHA 3HATTA iHGOD-
Mallii 3 TPAHCIOPTHUX TeJEeKOMYHIKaIiMHUX Mepex
y paMKax KpUMiHAJILHOTO TPOBAI/KEeHHS.

Buknan ocHoBHoro marepiamy. Ilimkom sako-
HOMipHO, 110 B OyIb-IKMX 0OOCTaBUMHAX Y JIOZWHU
3aBXKM BUHUKAE HeoOXimHicTh 3pificHIOBATH IEBHI
pamioHasbHI Ta mijmecupamoBani mpii. Taki mpii smiii-
CHIOIOTHCSA Ha ITi/ICTaBi IPUNHATHUX pilnens. Pimenns,
3 HayKOBOI TOUKY 30Dy, AK «IPOAYMAaHUM HAMIip 3pO-
OuTH 1m0-HeOY b, AKOCH BUMHUTH » BioOpaskae mosu-
Ii10 JIFOJWHY II[0JI0 03HAYEHOTO MUTaHHA [2, ¢. 581].
3 JoriuHOi TOUKM 30Dy PillleHHS — Iie CyIKeHHd, 3a
IOIIOMOT0I0 AKHUX MU CTBODIOEMO TillOTe3H, IIOIIe-
penHi BHUCHOBKHU IOJ0 CYTHOCTI SBWII, IO BUBYA-
0Tbcsd. BomHouac y KpHMMiHAJBHO-IIPOIECYaTbHil
IismbHOCTI € meBHiI 0c0o0JMBOCTI, AKi 3yMOBJIIOIOTH
cuenudiry npuiiHaATTA pimmens. Tak, M.I. Baxxanos,
I0.M. I'pomesuii, B.C. 3enenenskuii, II.A. Jlynuu-
CbKa Yy CBOIX po0OTax CIIPaBeIauBO IIPOIOHYIOTH
poO3IrIAfaTH KpPUMiHAJIBHO-IPOIECYabHI  pilleH-
HA IK TPOIeCYaNbHi aKTW, B SKUX 3aBiKAM JAIOThb-
csd BifTIOBigi HA IPaBOBI MMTAHHSA, IO BUHUKAIOTH
y Xomi mpoBam:keHHs [3; 4; 5; 6]. ¥ cBoio uepry Tep-
MiH «aKT» TIYMauUThCId Y TBOX 3MiCTOBHUX 3HAUEH-
HAX: AK Oig (OKpeMuil mpoAB AKOI-HeOYAb MisabHO-
cTi; mifA, mMomisa, BUMHOK) i AK MOKYMeHT (o(imiiumit
IOKYMEHT, IIPOTOKOJI, 3aIIUC IPO AKUH-HeOy b haKT).
Mo:xauBo morogutucsa 3 B.C. 3BemeHenbkuM Ta
H.B. TI'munchkoio 1010 cHOpMyJIbOBAHOTO HUMU
BU3HAUEHHA KPUMiHAJIBHO-IPOIECYAJBHOTO pillleH-
HA, TiJ AKUM HAYKOBII DPO3YMIiIOTH «BUpaKEHUH
V BCTaHOBJIEHi 3aKOHOM (popMi iHAUBiAyaIbHU Tpa-
BOBACTOCOBHUI aKT, B AKOMY KOMIIETEHTHi Jep:KaBHi
OopraHu i mocafoBi 0cobu y BiAMOBiZHOMY MOPAIKY
3 MeTOI0 BUPIIlIeHHS IPABOBUX i KPUMiHOJOTiUHUX
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3aBlaHb KPUMiHAJBHOTO IIPOIECY MAI0Th BiAmOBimi
HA BUHUKAIOUi 3a CIIPABOIO IUTAHHS i BUCJIOBJIIOIOTH
BJIACHE BOJIEBUSBJIEHHS I0/0 Lifi a00 0e3MisIbHOCTI,
SK1 BUILIMBAIOTD i3 BUBHAUEHUX HA MOMEHT BUHECEH-
HA pilmmeHHS (PaKTUYHUX 00CTABUH CIPABU i MPUIHU-
ciB mirouoro 3axoHozaBcTBa» [7, c. 20].

AKcioMaTUYHUM € TOJI0KEHHS PO Te, 110 B KPHU-
MiHAJBHO-TIPOIECYANbHiM HAYIll OyAb-AKe PillleHHd,
10 MPUHMAETHhCA B XOMAi KPUMiHAJBHOTO CYIOYUH-
cTBa, Ma€ OyTU He TiIbKU 3aKOHHUM, aje i 00IpyH-
roBanuM. Ile y cBoio uepry 3abesleuye Haje:KHe
30MpaHHA JOKA30BO 3HAUYIIMX BiOMOCTEH 3 JOTPHU-
MaHHAM IIpaB i cBo0O 0c00M, a TAKOMK CYTTEBO BILIH-
Ba€ Ha MIBUIKICTh POSKPUTTA 3J0umHiB. [lo TOTrO
JK Taka BMMOTa OOI'PYHTOBAHOCTI IPOIlECYaJbHUX
pimieHb BiJIIOBifae MiXKHAPOJHUM CTAHAAPTAM IIOJO
3aXWCTY IIPAB JIIOJUHU.

Heo0Oxigmo 3a3HaunTH, IO B IPOIECYaIbHil Ha-
yIIi HeMae €THOCTI ITOA0 BW3HAUEHHSA IIACTaB [JId
IIPOBA/I’KEHHA TUX YU IHIITUX CIiTunX (PO3IIYKOBUX)
niit, y romy umcai # 3HATTA iHGopmarnii 8 TTM. Taxk,
A.f. NybuHCbRMI HATOJIOITYE, 10 BCi IpoIlecyatbHi
pillleHHA «IIOBMHHI CIMPATHCh HA MOCTOBipHI JOKAa-
83U, AKi He MiAJal0Th CYMHIBY MPaBUJIbHICTE 3po0Jie-
HOT'0 BUCHOBKY <...>, AK IIi/ICTABU MOBUHHA PO3IJI-
JaTucAd CYKYIHICTb MOKas3iB, MOCTATHIX IJA TOTO,
106 TPUITHATH KOHKPeTHe pilmeHHa» [8, c¢. 21-22].
Ilosumiro, BixmoBigHO IO AKOI mijcTaBaMu AJId IPHU-
AHATTSA MPOIECYATbHUX DPillleHb Y KPUMiHAJIBHOMY
MPOBAJPKeHHI MOMKYTb OyTH JuIle TOKas3u, IiATpu-
myBasu 6araro BueHux: II.A. JIynuucska, H.II. Kys-
HeroB Ta iHmmi. IIpore Taka mosuIlia He BigmoBizae
BUMOTaM CY4acHOTO KPHMiHaJbHOTO mporecy. Taxk,
II.B. CepreeBa BBasKae, 110 «Ha IOYATKOBOMY eTairi
po3CaifyBaHHS B YIOBHOBAXKEHOI 0COOM IIfe MOKe
He 6yTu qokasiB, BusHauenux cr. 84 KIIK Ykpaiuu,
K1 6u OyJu migcTaBaMu OIS IPUAHATTSA HEI0 TaKUX
pillleHb, OCKiJBKU MpOIECYaNbHi MOKA3W OTPUMY-
IOThCA JINITIEe Y BU3HAUEHIN 3aKOHOM (hOpMi ITIIAXOM
mpoBaj:keHHA nependavenux cr. 93 KIIK Ykpainu
saxomis» [9, c. 59].

Iamni Buemi, soxpema M.A. Iloropenwkuii, mo-
OyCKalOTh BpaxyBaHHS IPU I[bOMY # oOllepaTuB-
HO-po31TyKoBoi irdopmarii [10, c. 398-399]. Poay-
MiIOYM POJIb BiZIOMOCTE, OTPUMAHUX y Pe3yJbTaTi
IIPOBEIEHHS OMEPATHBHO-PO3ITYKOBUX BaXOMAiB fAK
MiICTAB JJIA IPUUHATTS CJIiUUM IPOIeCyaabHUX Pi-
IIeHb Y KpUMiHaIbHOMY IpoBam:kenui, M.€. [llymu-
J0 3ampononyBaB BHecTu 3MiHu B KIIK Ta chopmy-
JoBaTy oKkpemy HopMmy «IlincTaBu nnd mpoBeneHHA
caigumx mifi» takoro smicry: «IlizcTaBamMu miis mpo-
BeJIeHHS CIiTUUX Miff MOKYTh OyTHU JOKAa3u, MaTepia-
JIM KPUMiHAJbHOIL CIIPaBU Ta OIlePaTUBHO-PO3IIYKOBL
JaHi, 10 BKA3yOTh Ha HEOOXiTHICTL i MOMKIMBICTH
IIPOBeeHHA BiATOBigHOI caimuoi mii 3 MeToi0 oxep-
JKaHHA ToKasiB» [11, c. 995].

Or:xe, MoKeMO COPMYJIIOBATH, IO IJIA IPU-
WHATTSA IPOIEeCyaJbHOTO PIillIeHHS PO MPOBEAEeHHS

3HATTA iHGopMmanii 3 TTM caiguuit mae cnupaTtucsa
Ha BifmoBigHi Bimomocti (y TOMY uuMCIi OmepaTuB-
HO-PO3IITYKOBi faHi abo Taki, 1[0 OTpUMAaHi B Pe3yJIb-
TaTi MIPOBeNeHH IHIITKUX CAIIUNX (POSITYKOBUX) Iifl),
aKi 0 3 IeBHUM CTYIIeHeM iMOBipHOCTI BKasyBaIu Ha
MOKJIMBiCTh OTPUMAHHS JOKa3iB.

Heobxigmo sasHaumTy, 1o OaraTo BUEHHX HAa-
Marajuch chOpMYIOBATH CTPYKTYPY IifcTaB IJs
IPUAHATTA PillleHHS PO MPOBeIeHH Caigunx (pos-
mykoBux) miti. Tak, IO0.II. Aneninm, posrispatoum
MiICTaBU IJIS MPUNHATTS PillleHHs III0A0 IPOBeIeH-
HS CTILTUUX Iifl, CTBEPAKYE, IO AJIA IX IIPOBAAKEHH S
«HeoOXiHA HAABHICTh IOPUAUYHUX Ta (PAKTUUHUX
migcraB». Ha JyMKYy HayKOBIS, «IOPUAWYHI ImigcTa-
BU — IIe BKa3iBKWU, IO MiCTAThCSA B 3aKOHi, Ha IIpa-
BOMOYHICTH CJIiZUOr0 IPOBOAWTH IEBHI chimui mii
1 HaABHICTH BiANIOBiIHOI IOCTAHOBM, a y BUIA-
Kax, IepeabaueHNX B3aKOHOM, CaHKIII TPOKY-
popa abo I03BOJIY CYAY», (DaKTUUHI mifcTaBu — Iie
«(haKTUUHI maHi, 110 € B PO3MOPAIKEHHI cJiguoro,
i 9Kl J03BOJNAIOTH 3POOUTH BHCHOBOK IIPO HEOOXif-
HiCTh IPOBAJ:KEHHSA B iHTepecax CJigcTBa IeBHOI
criguoi mii. Ili mami He 060B’A3KOBO MAIOTh HOCH-
TH XapakKTep MOKasiB II0 cIIpaBi, BOHU MOKYTb OyTH
OTpUMAaHi 3 HempoluecyalbHUX mEepen» [12, c. 30].
I.B. Cepreesa, noCTi:Ky0oun miJcTaBU MPOBAKEH-
ua HCPJI, Tako:x BBaskae 3a JIOIiJIbHE PO3MEIKO-
ByBaTu (hakTuuHi ¥ mpaBoBi (fopuauuHi) mimcTaBm
MPOBAPKEHHS CHiTuUX Jili, IpPOTe B3asHayae, IIo
«fopuauuHi (IpaBoBi) migcTaBM MPOBEIEHHS MPOIIe-
cyanbpHUX Oitt, y Tomy umesai it HCP]I, mators fBa ac-
MEeKTH — IMIUPOKUH Ta By3bKUM. ¥ IITUPOKOMY acIeKTi
i opuaudHOl (IIPAaBOBOIO) IiACTABOIO CJiJ PO3Y-
MiTH HAABHICTH BiJIOBIZHMX 3aKOHOJABUMX HOPM,
110 PerjJaMeHTYIOTh MOXKJIMBICTH IPOBEINEHHS Tiel
yy iHmoi nponecyanabHol fii. ¥ BysbKOMY po3yMiHHI
IOPUANYHOI (IIPaBOBOIO) IiACTABOIO € BiAMOBiZHMI
MpoIleCyaJbHUN JOKYMEHT, CKJIAJeHWH B3rigHo i3
BCTAHOBJIEHMMU 3aKOHOM BUMOTaMU, 1110 HAJIA€ IIPABO
BifmoBigHOMY CY0’€KTY 3[ifiCHIOBATH TY UM iHIIIY IIPO-
IecyanbHy mito» [9, c. 56].

¥ cBoto uepry, O.I. Mapoukis, po3pobIsoUn CBOE
TAyMaueHHsa (PaKTUUHUX 1 MPaBOBUX IIiJCTaB, JIOIOB-
HIOE IIed Tepesik eTHYHuMH IigcTraBamu. HaykoBems
CTBEPIIKYE, IO «HE 3aBXKIM IJId HAJEIKHOTO MOTHUBY-
BaHHA PIIIEHHSA CJIiYOMY JOCTATHBO CIIMPATHCH Ha
(haxTrumi Ta MpaBoBi migcTaBu. Tak, y edKux BUOA-
Kax (HacamIepes izeTbcd mpo pilleHHsa caigdyoro, Axi
CTOCYIOTBhCS KOHCTUTYIIIMHMX IIpaB i cBo6OA 0ci0) BiH
Ma€ CIPaBy 3 MOPAJbHUMU, eTUUHUME KaTeropiamu.
Toxx eTWUHI TmiACTaBU I TPUUHATTS CJILTUMM pi-
IIeHb — Ile CYKYIIHICTD IPABUII TOBEAiHKY, HOPM MOpa-
JIi, AK1 TaHYIOTh Y CYCIILJIBCTBI Ta JaI0Th 3MOTY OI[iHUTHI
TiANbHICTD CIiguoro Ta 00CTaBUHM, AKi MAIOTh 3HAUEH-
HA JJIA KPUMiHAJIBHOTO TPOBAIKEHHS, 3 MOTJIALY MO-
paimi» [13, ¢. 51-52]. OgHaxk, Ha IyMKY aBTOpa, BOAUa-
€ThCA, 1110 eTUYHI I MOpaJIbHI KaTeropii Bike BpaxoBaHi
V BiTUMBHAHOMY 3aKOHOJABCTBI, SK Yac PO3POOJIEHHS



Bunyck 5(34), 2020

143

Koncturymii Ta iHmMux mpaBoBUX HOPM, TaK i ILIIX0M
iMILTeMeHTaIlil HopM MisKHAPOIHOI'O IIPaBa, SKi BTiJI0-
I0Th i 3aXUITAIOTh MOPAJIBHHO-IIPABOBI IIiHHOCTI (TyMa-
Hi3M, IVIaCHICTh, PiBHICTH ITPaB CTOPiH, CIIPaBeINBICTh
TOITI0), & TAKOK € 3aTaJIbHOI0 TPABOBOIO OCHOBOIO JJIfA
OLIBIIIOCTI HAI[IOHAJIBHUX 3aKOHOJABCTB.

TakuM 4YWHOM, IiJACYMOBYIOUM Pi3HI HaAyKOBi
TEOPEeTUYHI MOTJIAAM Ta MPAKTUYHI HAIpPAIlOBaHHA
IPOIECYANiCTiB, MOXKJIUBO 3POOUTH BUCHOBOK, IO
CTPYKTypAa IificTaB (CYKYIHOCTi YMOB) AJIS IPUHHAT-
TS pillleHHA PO MPOBEAEHHA BHATTA iH(opmarii
3 TTM mae Taki ereMeHTH:

1. ®akTuHAa OCHOBa — I¢ CYKYIIHICTH BimoMmMo-
cTeit (mim axuMuM posyMitoTbea pesyabTatu OP],
MaTepiaayu KPUMiHAJIHHOTO IIPOBAKEeHHS, iHII 10-
Ka30Bi BimomocTi), AKi 3yMOBIIOIOTHL He0oOXimZHiCTH
i MOKJIMBiCTh TPOBeaeHHA 3HATTA 3 TTM y KOHKpeT-
HUX yMOBaXx (TOOTO Te, 1[0 MaEMO B AifiCHOCTI);

2. Ir(opmamiiina ocHOBa — BM3HAYAE, AKi came
€ BigomocTi mpo GakTuyHi mifcTaBU OPUNHHATTA pi-
IIeHHA PO IpoBefeHHS 3HATTA indopmamii 3 TTM
(um ix mocTaTHBO a60 HEIOCTATHLO, BOHK HAMiiHI a00
HeHailiHi, BOHM 3HAXOAAThCA B MaTepiajax omepa-
TUBHO-POBIIYKOBOI CIIpaBu a00 KPUMiHAJBHOTO IPO-
BaJI’KEHH TOITO);

3. HopmaruBHO-IIpaBOBa OCHOBA — Iie HASBHICTh
IPAMUX BKa3iBOK KPUMiHAJIBLHO-IIPOIECYAIbLHOTO 3a-
KOHY IIIOZO MPOBeJeHHA 3HATTA iH(popmarmii 3 TTM
B €THOCTi 3 IIPOIleCYaJbHOI0 ()OPMOIO PillleHHA IIPO
mpoBenennsa 1miei HCPJI, a Tako:x HadgBHiCTH Bifmmmo-
BiIHMX MOBHOBAKEHb II0CAZI0OBUX 0Ci0 i opramis.

Ha mamr morssam, caMe Taka CTPYKTypa IifcTaB
IJIA TMPUWHATTA PillleHHA PO IPOBEJEHHA SHATTS
indopmartii 3 TTM [03BOJUTL CHIAUOMY HIPHUIHS-
T TIpaBUJIbHE I'DYHTOBHE IIPOIleCyasbHE DillleHHd,
AKe, K yiKe 3a3HAYAJIOCh, Ma€ IMOBipHUI XapaKTep
i Halfyacrime mpuiiMaeTbCA B yMOBaX PUBUKY Ta iH-
(bopmarrizinoi HeBM3HAUEHOCTi. 3a3HAUUMO, IO He-
MOXKJIMBO PO3IJIANATH IIi HMifICTaBX OKPEMO OAHY Bif
0JIHO1, K ITe YacTO Bif0yBaeThCA B KPUMiHAJILHO-IIPO-
mecyanbHil Haymi. Heo0xigHO IIie pas migKpecauTu,
1[0 IijcraBa IJIA IIPOBeJeHHA 3HATTA iH(opMAIil
3 TTM onHa, ase BOHa Mae KOMILIEKCHUL XapaKkTep —
Ile CYKymHiCTh yMOB ((aKkTuuHuX, iH(opMaIiiumux
Ta HOPMATUBHO-IIPABOBUX ), IKi BU3HAUAIOTH MOMKJIN-
BicTh mpoBemennd miei HCP/I.

BpaxoByroun BuIlleBKa3aHi HAYKOBI MOBUIIiI mpo-
IIeCyaJIiCTiB, BBAXKAEMO, IO IIiICTABY AJISA IPOBEEH-
Hda 3HATTA iH(opmatii 3 TTM gomiasHO posTIagaTH
AK KOHCTDPYKIIiI0, AKa CKJajaeThcA 3 iH(opMmariii-
HUX 1 MpaBOBUX UMHHUKIB. [H(GopMamninini migcTasu
s mposenenua ganoi HCPJI e migrpyuTam, Ha oc-
HOBI IKOTO CJIiIUNM Y KPUMiHAJbHOMY IIPOBAMKEHHL
OpPUAMAIOThCA BiAMOBiZHI yHpaBIiHCHKI pilneHHd,
pesyJabTaToOM AKUX € KiHIeBUU MPOAYKT — CYKYII-
HicTh HeoOXimHMX yMOB (IeBHI (popmasisoBaHi wopu-
IUYHI MOKYMeHTH), fAKi 1 BUBHAUAIOTh IIPaABOBi
iICTABY AJI IPOBefeHHA 3HATTS iHGopmarii 3 TTM.

fxmo seepuytuchk g0 mopMm KIIK, To MoxHa
mobauynTH, 10 3araJbHuUMHU mmigctaBamu (iH(popMa-
MifHUMY) TPOBENEHHA CHimumx (PO3ITYKOBUX) Aill
3aKOHOJaBenb ybauae HasABHICTH JOCTATHIX Bifo-
MOCTeH, IO BKA3YIOTh HA MOXKJIUBICTL TOCATHEHHS
ii metu (1. 2 cr. 223 KIIK). V cBoto uepry srigHo 3
m. 2 cr. 246 KIIK y Bunagkax, sSKII0 BiOMOCTI IIpo
3JIOYMH Ta 0c00Y, KA HOr0 BUMHMIA, HEMOKJINBO OT-
puMAaTH B iHIIWH cmocib, To Ha migcTaBi yXBaau CIii-
qoro cyAmi (I0pUAMYHOTO AOKYMEHTY, AKHUH € Ipa-
BOBOIO IIiJICTABOIO IIPOBEJAEHHSA 3aXO0[y) BUKJIIOUHO
y KpUMiHAJIBLHOMY IIPOBAMKEHHI IMOAO TIKKUX
a00 0cO0NMBO TSKKUX 3JOUYMHIB IPOBOAUTHCS TaKa
HCP/I, ax suarra ingopmariii 38 TTM. Taka & cama
mpaBoBa migcraBa BKasaHa i B ¢T. 263 KIIK: «3msar-
T iH(GopMaIlii 3 TPaHCIOPTHUX TeJeKOMYHiKallili-
HUX MEPEX ... € PiBHOBUAOM BTPYUYaHHS y IPUBATHE
CIIIKYBaHHSA, fAKe IIPOBOAUTHCA 0e3 Bimoma oci0,
K1 BUKOPHCTOBYIOTH 3aC00M TeJIeKOMYHIKaIiil s
mepefaBaHHA iH(popMaIii, Ha migcTaBi yxBaau ciim-
Yoro Cymmi, AKIIO IiJ yac #OT0 IPOBEIeHHI MOKHA
BCTAHOBUTU OOCTABUHU, SKi MAalOTh 3HAUEHHS IJIs
KPUMiHAJIBHOTO ITPOBA/XKeHHA <...> B YXBaJi CJIiTyo-
TO CYAJi PO M03BiJ HA BTPYYaHHS y IPUBATHE CITLJI-
KYBaHH{, B IbOMY BUIAKY JOSATKOBO IOBUHHI OyTH
3as3HaveHi ifeHTH(IKAIiHI 03HAKH, AKi JO3BOJATH
VHiKaJIbHO ineHTU(iKyBaTH ab0HEHTa CIOCTEPEKeH-
Hd, TPAHCIIOPTHY TeJeKOMYHiKaIliiiHy Mepexy, KiH-
meBe o0JIafHAHHSA, HA AKOMY MOKe 3IiHICHIOBATHUCS
BTPYUYAHHS Y IPUBATHE CILIKyBaHHA» [1].

Heo0OxigHo 3asmaumTu, mo Bubip caigumm Ta-
KOTO IIPOIeCYaJbHOTO pillleHHd, AK IPOBEIeHHSI
HCP[ y Buraani suarta indopmarii 3 TTM, symos-
JIEHO BILIMBOM B0BHIITHIX i BHYTPiIMIHiIX (parTOpiB,
00 AKWX MPaKTUUYHI MPaIiBHUKHW BiJHOCATDH: Je-
(dinuT yacy; BifcyTHiCTH (HeZoCTaTHICTH) BimoMo-
cTell Tpo 00CTaBUHU, 10 MiAAATAIOTE JOKA3YBAHHIO
B KPUMiHAJAbHOMY NIPOBAIKeHHi; HANiNHICTE MKe-
peJ OTPUMaHUX BioMOCTeH B YMOBaX, KOJHU CJiJ-
Yyl He Ma€ MOMKJIMUBOCTI mepeBipuTu iX 3 iHmMHUX
MO3HUI[ill; MOKINBUI ICUXOJOTIUHNAN TUCK i3 OOKY
dK KepiBHHMIITBA, Tak i migospioBaHux (00OBUHY-
BaueHMWX); BILIMB iHIMMX yYaCHUKIB IIpoIecy Ha
CIiU0Or0; HEJZOCTATHICTh (HEKOMIIETeHTHICTD, Bif-
CYTHiCTH) KaApPOBOTO Ta HEAOCKOHANICTH (3acTa-
pimictb, BigCyTHiCTH) TeXHIUHOTO pecypciB mJsd
npoBenenna ganoro suxy HCPII romro. 3asHaueni
(haxkTOpM BHM3HAUAIOTH CIeNuU(PiKy, CBOEUACHICTH
Ta OOI'PYHTOBAHICTD HNPUUHATTA PillleHDb CHigUUM
IIOJ0 IpoBefeHHd 3HATTA iHMopwmarii 3 TTM ra
BILIMBAIOTh Ha IXHIO e()eKTUBHICTH i CBOEUACHICTE.
Bixgmosigno, caifunii moBuHEH OYTH eMOIifiHO, ICH-
XO0JIOTIYHO Ta MPo(eciiHo MiATOTOBJIEHUM IJIA TOTO
11106 OYTH CIPOMOKHMM IIOJOJATH IIi MEePEeIIKOLHN
opranisyBaTu e)eKTUBHE IPOBEIeHHA JAHOTO BULY
HCP/I, ockinbku mpuitMaTyu pirneHHd i giatu tomy
TOBOAUTHCA B YMOBaxX PUBUKY Ta iHpopmamiiiroi
HeBUB3HAUEHOCTI.
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BucHoBKM i TepcHeKTHBH MOJAJBIIMX TOCIHi-
mskeHb. IlincymMoBylouUm BUINEBUKJIAJeHE, 3a3Ha-
YUMO, IO IPOIECyajbHe PIIleHHA CJIiIY0TO IIMOJ0
opramizamii Ta DpoBeJeHHA B3HATTA iH(opMAaIil
38 TTM mae craagHy iH(opmaniiny mpupony. Boro
3HAXOMUTHCA B Oe3mocepeHii 3aaeKHOCTI BiJ Kilb-
KOCTi Ta SKOCTi iH(opmarii, SKOI0 BOJIOAIE CJIiI-
yui miJg Yac TPUAHATTS IIHOTO IIPOIECYaJbHOTO
pimenHa. Bim mporo 3aleKUTh BUHECEHHS OJHO-
3HAYHOTO BHCHOBKY IIOAO MAOILIBHOCTI ITPUAHST-
TS PillIeHHS IIPO IIPOBEJEHHA BHATTA iH(opMAIii
3 TTM ra ii epeKTUBHE IPOBEICHHA.

Kpim Toro, BbauaeThcs 3a HeoOXingme 3abesie-
YUTH YiTKiCTh Ta ACHICTH 3aKOHOZABUOI'O BU3HA-
yeHHA iH(opMamiiHWX i TpaBOBMX MifcTaB AJdA
npoBefeHHA 3HATTA iH(opmarii 3 TTM B okpemii
Hopmi KIIK. Ile, 6esnepeuno, cipuaTuMe ix 0JHO-
3HAYHOMY YCBiJIOMJIEHHIO i PO3YMiHHIO, II[0 V¥ CBOIO
yepry miIBUIIUTD IPAKTUUYHY e(PeKTUBHICTE 3aCTO-
CYBaHHSA HOPM 3aKOHY CHiJUNMU, TPOKYPOPaAMH Ta
cymamu 3aasd 3abe3nevueHHd rapaHTii mpas i cBo-
0o JIOAMHY Iif 4Yac 3MifiCHeHHS KPUMiHAJIBLHOTO
MIPOBAIKeHH.
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AHoranis

Memenes O. II. IlinctaBu Q1 IPUAHATTS PillleHHS
LI0J0 3HATTA iH()OpMAaIii 3 TPAHCTIOPTHUX TeIEKOMYHIiKa-
LiifHAX Mepesk Y KPUMiHAJBHOMY PoBa ke i, — CTaTTs.

Y namiit cTaTTi Ha OCHOBI aHANI3y HAYKOBUX IIy-
Omikamiii Ta HOPM  KPUMiHAJIbHO-IIPOIECYATHHOT'O
3aKOHOJABCTBA [TOCJIMPKYIOTBCA IIiACTABU IPUHHATTA
CIiTUMM piIlleHHs ION0 IPOBEIEeHHA 3HATTS iH(opMmalrii
TPAHCIIOPTHUX TEJEKOMYHIKAI[iMHNX MePerK y MeKax Kpu-
MiHAJbHOTO TPOBAIKEHHS. AHAaNi3yIOThCI HAYKOBI Iy-
OJsrikaIrii cTOCOBHO IifCTaB AJSA IPOBAKEHHSA HErJIaCHUX
caigumx (po3ITyKOBUX) Aili (30KpeMa, 3HATTS iH(popmaIrii
3 TPAHCIIOPTHUX TeJIeKOMYHiKaI[iiHIX Mepek). Poburbes
BUCHOBOK, IO JJIA IIPUMHATTA MPOIECYATHHOTO PillleHH
PO IPOBEJeHHA 3HATTS iH(opMAaIlii 3 TPAHCIOPTHUX Te-
JIEKOMYHIKAIiHHNX Mepe:K CJIiIuuii IOBUHEH MaTH Bif-
moBifHI BimomocTi (y TOMy UMCIi OmepaTUBHO-PO3IIYKOBi
nmaHi abo Taki, 1110 OTPUMAaHi B pe3yJIbTaTi IPOBeAeHHS iH-
IMUX CIigunx (PO3IIYKOBUX) Mil ¥ MeKax KPUMiHATBHO-
IO TIPOBA/IKEHH:A), AKi O 3 IEBHUM CTyIeHeM iMOBipHOCTi
BKasyBaJi HA MOKJIMBICTb OTPMMAHHS JOKas3iB, 3HAUY-
KX AJIS KPUMiHAJIBHOTO IIpoBajKeHHa. Kpim Toro, aBro-
POM 3a3HAYAETHCS, IO IPOBEIEHHA BHATTA iH(popMAIii
TPAHCIOPTHUX TEeJIEKOMYHIKAIlITHUX Mepe 3MifiCHIOETh-
cd B ymoBax mpodeciitnoro pusury. Lleir (harkT mMmae BaxK-
JIVBe 3HAUEHHA IJIA HaJe)KHOTo ()OPMYJIIOBAHHA IifcTaB
IJIf TMPOBEIEHHA TaKoi HeTJacHOI cifuoi (pO3IIyKoBOi)
nIii, OCKiJBKM: IO-TIepiile, BOHA IIPOBOAUTHCA B yMOBaX
TAEMHOCTi, 3 JOTPMMAaHHAM BUMOT KOHcCIIipamii i Jjieres-
IyBaHHA, a TO-Apyre, nudpoBa iHGopMaIia Mae ITBUI-
KOILTMHHUE XapaKTep, i TOMy PillleHHS Ipo IPOBeIeHHS
TAaKOTO 3aXO0Jy MPUUMAETHCA B YMOBAX HEBM3HAUEHOCTI.
¥ craTTi aBTOpPOM CHOPMYIHOBAHA CTPYKTYPA IifcTaB (cy-
KYITHOCTi YMOB) JIJI IPUAHATTSA PillIeHHA JJId IPOBEeJeHHA
TaKoi HeryiacHoi ciiguoi (po3IrykoBoi) ail, AK 3HATTA iH-
(opmarrii 3 TPAHCIOPTHUX TeJEeKOMYHIKAI[INHUX MepeK.
¥ craTTi po6UTHCSA BUCHOBOK, 1110 3HATTSA iH(OpMAaIii Tpan-
CIIOPTHUX TEJEKOMYHIKAIilHIX Mepesk nependauac HadB-
HiCTh UiTKO BUBHAUEHUX ITiZICTAB JIJIA MIPUHHATTA CJIi TINM
BMOTMBOBAHOTO KPHUMiHAIbHO-IIPOIECYATHHOTO PillleHHS
1010 TIpOBe/ieHHA ITiel HersacHOi caiguoi (POBIIYKOBOI)
nii. ¥V 8B’A3KY 3 UM BKpail BaXKJIUBOIO € HEOOXigHICTE po-
3YMiHHSA Ta 0JHO3HAYHOTO YCBiIOMJIEHHS CJiTUNM 3aKOH-
HUX TificTaB (YMOB) IPUUHATTSA HUM TAaKOTO KPUMiHAJb-
HO-TIPOIIECYaJbHOTO PillleHHA.

Knwvosi  caoea:  KpuUMiHAJAbHE  IPOBAJKEHH,
miIcTaBy, TPAHCIIOPTHI TeJIeKOMYHIKaIiliHI Mepexi, 1ud-
poBa indopmarris.

Summary

Metelev O. P. Grounds for making a decision
on withdrawal of information from transport
telecommunication networks in criminal proceedings. —
Article.

In this article, based on the analysis of scientific pub-
lications and norms of criminal procedure legislation, the
grounds for the investigator's decision to withdraw in-
formation from transport telecommunications networks
in criminal proceedings are investigated. Scientific pub-
lications on the grounds for conducting covert investiga-
tive (search) actions (in particular, the removal of infor-
mation from transport telecommunications networks) are
analyzed. It is concluded that in order to make a proce-
dural decision to withdraw information from transport
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telecommunications networks, the investigator must
have relevant information (including operational and
investigative data or those obtained as a result of other
investigative (investigative) actions in criminal proceed-
ings). This information, to a certain degree of probability,
would indicate the possibility of obtaining evidence rele-
vant to the criminal proceedings.

In addition, the author notes that the decision-mak-
ing and withdrawal of information from transport tele-
communications networks is carried out in conditions of
professional risk. This fact is important for the proper
formulation of the grounds for such covert investigative
(search) action by several reasons. First, it is carried out
by a limited number of authorized entities that take the
necessary measures not to disclose the fact of such actions
and digital information received. Secondly, this digital

information is transient and therefore the decision to
withdraw information from transport telecommunica-
tions networks is made in conditions of uncertainty.

In the article the author formulates the structure of
the grounds (set of conditions) for making the decision
for carrying out such covert investigative (search) action.
The article concludes that the withdrawal of information
from transport telecommunications networks implies the
existence of clearly defined grounds for the investigator
to make a reasoned criminal procedure decision to conduct
this covert investigative (search) action. In this regard, it
is extremely important that investigators are aware and
unambiguously understand the legal grounds (conditions)
for making such a criminal procedure decision.

Key words: criminal proceedings, grounds, transport
telecommunication networks, digital evidence.
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TEXHIYHE PO3CJIYBAHHS TA TOCYIOBE CJIICTBO B ABIAITIHUX ITOAIAX YEPATHH

ITocranoBka mpoOmemu. Excmepru Hesalex-
HOI mep:kaBHOI ycraHoBum — HarionanpHOro 6:10pO
3 PO3CIiIyBaHHA aBiaIiiHWX MOAIN Ta iHIIMAEHTIB
3 NUBLIPHUMHY MOBiTpAHUME cyaHaMmu (gauai — Haiio-
HaJIbHEe 0I0P0) Ta OpraHu AOCYZOBOT'O PO3CIiTyBaHHSA
V CBOiil [iAJbHOCTI MOBWHHI MOCTi#HO BUPINTyBaTH
OUTAHHA B3a€MOJil Yepe3 B3a€MOPO3YMIHHS IIOAO
OTJIANY MiCIIA IOfil, IPU3HAUEHHSA Ta ITPOBEIEeHHSA
pisHMX BU[IB aBiamiliHO-iHKeHEPHUX eKCIePTu3
Ta iHIINX MpoIlecyaJbHUX [iif, AKi BPeryJIboBYIOTh
MeMOpaHAyMaMu, [0 IPOTUPIUUTL (PyHJAMEHTAb-
HUM IIPUHITATIAM TeXHIUYHOTO PO3CIiyBaHHA Ta KPU-
MiHAJBHOTO IPOBaJKEeHHA.

3aKOHOZABUO He BPEryJbOBaHI KOHKPETHI aJ-
TOPUTMHU i IpeJCTAaBHMWKIB WX OPraHiB Iig dvac
CILIBHOTO AOCJTiIKeHHA aBiamiiiHol moxii BIJIMBa-
I0Th Ha PiBeHB AKOCTi iIXHBOI pobOTH.

Mera myoOaikamii — 3a JOIIOMOTOI0 JOCJiIKeHb
HaJaTy BUCHOBOK IIPO BifTIOBiAHICTH (DYHIAMEHTAID-
HUX TPOIECYAJbHUX I0JIOKEHb OJHOYACHOTO IIPO-
BeJleHHA TeXHIUHOTO pO3CJigyBaHHA aBiamofii ekc-
MIePTHOI0 YCTAHOBOIO ¥ B3AEMOBiJHOCUHAX i3 mOCY/I0-
BUM CJIiICTBOM; Ha IIiJICTaBi aHAJNI3y BiTUMBHAHOTO
Ta 3apy0iKHOTO 3aKOHOJABYOTO AOCBilY, MPAKTUKM

TeXHIYHOT'O Ta JOCYZOBOT'O PO3CHiAYBAaHHA 3aIpo-
MOHYBaTH 3aKOHOJaBUe BPETyJIOBaHHSA CIIiIHHOTO,
OJHOYACHOT0 IeP:KaBHOT'0 TEXHIYHOTO PO3CJIi[yBaHHA
y B3aEMOJii 3 TOCYZOBMM PO3CIITYBAaHHAM aBialliii-
HUX TOJi} Ha TepuTOpil HAIIOol KpaiHu.

AHani3 ocraHHIX qocaimens i myomikariii. [Ipo-
OJieMu JOCIiMKeHHs aBiamifiHuX mMofii, 3a0esmneueH-
Hd IIpoliecy A0Ka3yBaHHA Iifi yac iX po3caigyBaHHA,
PO3BUTOK aBialliffHO-iHKEHEPHUX CYAOBUX €KCIIep-
T3 y cBoix mparax sucBiTaoBamu 0.I. Motaax,
10.B. Kopuees, 10.A. 3amopo:xuuii, B.II. Bepuen-
K0, A.C. Buukos Ta immi. [locmimkernio mpobaemMu
3aK0HOJIaBUOTO BPETYJII0BaHHA B3BAEMOBITHOCHH MiK
opraHamu JOCYZOBOTO poscaigyBanud Ta Hamionamns-
HUM OOpPO 3 PO3CHiAYBAHHA aBiallilHWX MOMiH Ta
IHIWAEeHTIB i3 MUBIIPHUMU IOBITPAHMMU CYyITHAMU
(EKCIIEPTHOIO YCTAHOBOIO) MPUCBATUIN CBOI POOOTH:
B.II. Cepgiok, €.B. Cepaiok, 0.0. @act. Ane mpak-
THKA OTpedye MOJATKOBUX HAYKOBUX AOCIiIKEHbD,
BUCHOBKIB Ta IIPOIIO3HUIIiHA.

Bukman ocHoBHOrO MaTepiaiy. Ananis crany Bi-
TYUBHAHOTO 3aKOHOJJABUOTO BPETYJIOBAHHA IOCJi-
IKeHHS aBialiiHWX IMOAil, MPAKTHKW HOr0 BUKO-
pUCTaHHA OpraHAMU JOCYZOBOTO PO3CIiAYBAHHS Ta
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OpraHoM TeXHIiYHOTO PO3CJiIyBaHHS aBiallilHUX IIO-
Jiif i3 MUBIIPHUMY MOBITPAHUMY CYyTHAMM JA€ Iij-
CTaBU 3pOOUTH BUCHOBOK IIPO HASBHICTH IOCTiHHOI,
IIe He BUPileHoi mTpobaeMu — 3aKOHOLaBYOTO BPETy-
JIIOBAHHS Ji€BOI B3a€MOil MiiK I[MMU OpraHaMu.

BitunsuaHuM 3aKOHOJABCTBOM He KOHKPETH30-
BaHi pekomengaiii 13-ro /logaTky BUIAHHA UYePBHA
2016 poxry mo KomBeHIii mpo MiKHAPOIHY IUBLIBHY
aBiarifo Bix 7.12.1944 poky 1010 HE3aIeKHOTO PO3-
CHiTyBaHHA TEeXHIUHMX IPUUYMH aBiaIifHUX MDOMiil
i inmuaenTiB Big odimifiHoro CaIificTBa B HANIPAMI B3a-
eMO/Iii BimoMuoro Ta sep:raBHOrO posciainyBanud. Ile
JK TIUTAHHS HE BPEryJhOBAaHO i Mi3aKOHHUMH aKTa-
Mu. Ane nia BUpIIeHHS 3aBIaHb YKA3aHWX OPTaHiB
ixHi ciBpOOITHUKY HOMOBISIOTHCA MiK cO00I0 YCHO
a00 yKJIaJaloTh MEeMOPaHIyMU, IO 3aKJIajac Hera-
TUBHI TeHJEHIIil JId Pe3yJIbTaTUBHOI'O CYJ0BOT'O IIPO-
Ba/[’)KeHHS, Jie € 3alliKaBJIeHi CTOPOHU 3 IMParHeHHAM
[I0 BUDIIIIeHHSA CBOIX piBHUX 3aBIaHb. ToOMY IpaKTUKHI
MOBUHHI (DyHJAMEHTaNIbHO, Ha 3aKOHOAABUOMY DiBHI
o(opMIIIOBATH CBOI pillleHHS, AKi 0 faBaaul KOHKPETHL
BiITTOBifi HA MOCTaBJIEH] Tepe; HUMY TATAHHA.

PesysbraToM HAIIOrO IIOMEPEIHBOTO TOCIiTKEeH-
HS OyJIM IIPOIMO3UIIii 100 HOIOBHEHHS BiTUM3HSIHO-
ro KPUMiHAJIBHOTO MPOIeCyaTbHOTO 3aKOHOIABCTBA B
HapsAMi YKPIIJIEHHA IPOIleCcyaJbHOI caMOCTiiHOCTI
Jep:kaBHUX eKcmepTiB HamionanbpHoTro 610p0o, HACTi-
KOM BIIPOBA/)KEHHA AKUX He MOTJIM HACTATH MaTepi-
aJIbHi 30UTKY 14 nep:kasu. Hampukian: sMiHa Ha3BU
Harmionanpaoro 6iopo Ha 00OPO TEXHIUHOTO PO3CIi-
nyBauHdA; nonoBHUTH 4. 8 mo cr. 237 KIIK Yrpaiamu
IIIOJ0 Y3TOMKEHHS CIILIBHOIO OIVIALY MIiCIs aBialriii-
HOI TOZiil 3 KOHKPETHUMH AJTOPUTMAMU il CJIiI0TO
JOCYZIOBOTO CJIiICTBA, MIPOKYPOpPa 3 AEP:KABHUM eKC-
meproM HamiomambHOro 010po Ta 3 mMpuBOAY Gikcarrii,
BUJIYUEHHS pevuell i MpoBefeHHs 110 HUX €KCIePTHOI0
JOCJTiIxKeHHA; 3aKOHOJaBUOTO 3aKPiJIeHHA yIoj, TIe-
pendauenux ct. 468 KIIK Ykpainu, Misk mIpoKypopoM,
KepPiBHMKOM OpraHy AOCYZOBOTO PO3CIiAyBaHHSI Ta
nupekTopoM HamioHanbHOro 0:0pPO IO JOTPHUMAH-
HeA IPUHIUITY HE3aJeKHOCTi 000X CTOPiH, BUKOHAH-
g HuMu BuMor KIIK Vipainu mix uac mocnmimxeHHs
TeXHIUHMX NMPUYWH aBiamofii; sampomoHoBaHa Heoo-
XigHICTS 3aK0HOZABUOI 3a00POHM JOMUTY AeP:KAaBHOTO
excriepra HarmionasbHOro 610p0 3 IPUBOAY BifoMoO-
cTel, ki cTam oMy BijoMi ITig yac posciigyBaHHSA
aBiamiinol moxii, mozo BMHI 0CO0H.

Brasani mpomosurrii 3aKpimidTs IpolecyaabHy
He3aJIeXKHICTh Jep:KaBHOTO ekcrnepra HarionanabHo-
ro 00po B HAIPsAMi PO3BUTKY pekomenpariii [loxar-
Ky 13 go Kompenii IKAO momo Hesale:XHOTO pO3-
CHiTyBaHHSA TEXHIUHWX MPUYWH aBiallifHUX mofii
1 iHIUOEHTiB Ta He MOPYINYIOTh IPUHIIAIIN HEe3aIeMHK-
HOCTI cJIiuoro Ta mporkypopa. Taki HOBOBBeJeHHS He
moTpebyTh JOJATKOBUX AE€PIKaBHUX MaTepialbHUX
3aTpar, aje € HeoO0XigHicTh IIMOIIOro HAYKOBOTO BHU-
BUEHHSA BiTUMBHAHOTO Ta 3apy0iKHOTO 3aKOHOJABYO-
T'0 TOCBify caiguoi, cyZoBoi Ta eKCIePTHOI MPAKTUKY

Hamionanbaoro 0ropo 1070 B3aeMogii X opraxis
IS TIOKPaIlieHHA AK0oCTi ixHboi poboTu [1, ¢. 126].

HopmaTuBHUM HiATBEpAKEHHIM I[HOTO € Te, IO
Yxpaina, Oygyum umrenom MixHapomgHOi oprasi-
gamii muBinbHOi aBiamii (IKAQO), moBuHHa BUKO-
HyBaTHU CBOI MiKHapoxHi 3000B’s3aHHS BiAOBiZHO
no sumor ct. 26 Jomarky 13 mo Kousenirii IKAO mono
MIPOBeJIeHHA TeXHIUHOI'O PO3CJIiTyBaHHA aBialliiHUX
MOl TaK, HACKINBKY IIe JONMyCKae BiTUM3HAHE 3a-
KOHOJABCTBO, i AK BpEryJbOBaHA JaHa IMPOIEAypa
y cepi poscrigyBaHHS aBianifiHUX MOAIN Y 3HAUEHH
iei crarti KonBenmii [ 2, c. 1].

TloBiTpsauuii Komekc YKpainu, Ilono:keHHs mpo
Harionanbae 010po 3 po3caifyBaHHA aBialiiHUX 1I0-
Iii Ta iHIUIEHTIB 3 MUBITbHUMY IOBITPAHUMU CY/I-
HaMHU BUBHAUMWIN Ta 3akpinuau HaiiomaabHe 610po
K CaMOCTiNHY Jep:KaBHY eKCIIEPTHY CTPYKTYPY, Ha
AKY ITOKJIaJIeHO TeXHiUHe PO3CJIiIyBaHHA aBiamiiHuX
moZiY i3 muBinpHEMMY cygHAMU [3. C. 3].

IligsakonHUM aKTOM, 3rimHo 3 1. 3 IlosoxkeHHs
npo HarmionanbHe 010po 3 posciaifyBaHHA aBialfiii-
HUX TIOJi#l Ta iHOUIEHTIB 3 NUBIIbHUMM IOBiTPS-
HUMHK CygHaMHU, 3aTBep/xenoro Iloctanosoio Kaoi-
Hery MinmicrpiB Vkpaiuu Bixg 13 TpaBua 2020 poxry
Ne 417, Busunaueno, mo HarionanasHe 610po € gep-
JKaBHOIO CIIEIliajlis0BaHOI0 eKCIIEPTHOI YCTaHOBOIO
3 pO3CIifiyBaHHA aBialiiHWX MOMAI# Ta IHIIMAEHTIB
3 IUBILIPHUMHK TMOBITPAHUMHU CyZHaMM B YKpaiHi
Ha piBHIi immux, yrBopenux Kabinmerom MimicTpis
ycranos [4, c. 1].

3Bizcu BUILIUBAE, IO B3AEMO/iA TePIKABHOTO eKC-
nepra HaiionaabHOro 610po 3 IPOKYPOPOM, CIIAUMM
i yac orIsAgy Miclid aBiamifiHoi mogii, mpusHaueH-
HS Ta IPOBEIEHHS CYI0BO-€KCIIEPTHOTO AOCIiIKeH-
HSI MexaHisMy obcTaBMH aBialfiiiHoi momii Ta iHmmIxX
IIPOIleCYAJbHUX Hill, AKi CTOCYIOTHCSA PO3CIIiyBaHHSA
aBiamozii, MosKe i MOBUHHA I'PYHTYBaTHCA Ha (PyH[a-
MEeHTaJIbHUX BUMOTaxX KpuMiHaIbHOTO mpoIllecyass-
HOTO KOofleKCy YKpainu Ta He mpotupiuuTu cT. 26 [o-
natry 13 mo Kousernii IKAQ, Tomy 1170 came TakKUM
YMHOM BPeryJIbOBaHa BiTUM3HAHA IPoIeaypa y chepi
PO3CIiTyBaHHS aBialliiHUX MOiMH.

ABTOpU BBAKAIOTh TAKOMK, IO HAABHICTbD Mi-
HapOJHOTO JOT0BOPY, B AKOMY YKpaiHa € #oro yuac-
HukoM (ct. 9 u. 4 KIIK Vkpainu), BigcyrHi enemen-
TH MiKHAPOZHOTO KPUMiHAJILHOIO IIPOIECYaJIbHOIO
BpeTyJII0BaHHS, OT/Ke, He MOKYTh MATH IOPUIUYHOL
CHJIM II0 BiJHOIIEHHIO 0 BiTUMBHAHOTO KPHUMiHAJb-
HOTO IIPOIlecyaJbHOT0 3aKOHOJaBCTBA.

IIi BUCHOBKM HiATBEPMKYIOThCSI BUMoramu Kpu-
MiHAJBHOTO IIPOIECYATIBHOTO KOAEKCY YKpaiHu, me
3aKPIILIeHO MPOIeCyaTbHUH CTaTyC IPOKYPOpa, KM
Ma€ YiTKO BU3HAUEHi 3aKOHOM ITOBHOBAKEHH, Cepe.
AKUX 3aKJIIOUeHHSI MEMOPAaHIYMiB, TOTOBOPIB 3 iHIIIH-
MU IPABOOXOPOHHUMY OPTaHAMHU He OIYCKAIOThC.

Tak, sriguo 3i cr. 36 KIIK Vkpainu mpoxrypop,
3IiMCHIOIOUN CBOI IIOBHOBAKEHHS BiAIIOBiTHO I0 BHU-
mor Kozmekcy, € caMOCTiTHUM y CBOIl IIPOIeCyaTbHil
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TisIBHOCTI, BTPYUYaHHS B AKY 0Ci0, II0 He MAIOTh Ha
Te 3aKOHHUX II0BHOBAKEeHb, 3a00poHaeThCA. Opranu
Iep:KaBHOI BJIaM, OPTaHU MiCII€BOT'O CAMOBPATYBaH-
Hd, MAITPUEMCTBA, YCTAHOBM Ta OpraHisailii, Cay:x-
0oBi Ta inmi (iswuni ocodu 30008’ A3aHi BUKOHYBATH
3aKOHHI BUMOTH Ta IIPOIECYaJIbHI PillleHHA IIPOKY-
popa. IIpoKypop 3milicHIOE HATIAL 3a NOJePKaHHAM
3aKOHIB Il yac IIPOBeJeHHSA IOCYJ0BOTO PO3CIiLy-
BaHHS y (pOPMi IIPOIECYAJbHOTO KEPiBHUIITBA JOCY-
ITOBUM PO3CIiAyBaHHAM [5, c. 23].

Bigmosigumo mo cr. 40 u. 1, 4, 5 caigumii Hece
BiZITIOBiJaIBbHICT, 3a B3aKOHHICTh Ta CBOEYACHICTH
3IificCHeHHS IpOoIleCyaJbHUX [Hiif. Bin 3000B’sa3anunii
BUKOHYBATH IOPYUYEHHA Ta BKAas3iBKU IIPOKYpPOpa,
SIKi HagamThcA B mHUCbMOBiN (opmi. HeBukoHaHHSA
CTiIUMM 3aKOHHUX BKa3iBOK Ta JOPYYEHb IPOKYPO-
pa, HaJaHUX y MOPAIKY, Hepegdauenomy Komexcom,
TATHE 38 CO00I0 BCTAHOBJIEHY 3aKOHOM BiIOBiZaJIb-
Hicts., Cruiguwmii, smificHIOIOUM CBOI IOBHOBAKEHHS
Bigmosiguo mo Bumor KIIK, e camocriiinuMm y cBoiit
IpoliecyaabHil TifIbHOCTI, BTPYYaHHA B AKY 0Ci0,
III0 He MAIOTh Ha Te 3aKOHHUX NTOBHOBAKEHb, 3a00-
pouseTsea. Opranu nep:KaBHOI BJIAW, OpPraHU Mic-
IIeBOTO CAMOBPSAAYBAHHSA, MiANMPUEMCTBA, YCTAHOBU
Ta opramisaiii, cay:x008i ocobu, immri hisuuni ocodn
3000B’sI3aHi BUKOHYBATH 3aKOHHI BIMOTH Ta IIPOIle-
cyasbHi pirmenus caiguoro [5, ¢. 27]. Orike, crigunii,
IPOKYpop, AisHasau ariguo 3 KIIK Bixmosizators 3a
po3caifyBaHHSA Ta KOOpAWHAINI0 Aiil 3 iHITUMU Op-
raHaMu Jep:KaBu TaKUM UYMHOM, 11106 He MOpyIIyBa-
T MPUINCHU 3aKOHY. ¥ pasi BUHUKHEHHSA CIiJIbHUX
iHTepeciB IBOX BiOMCTB iX MO:KHA BPEryJbOBYBAaTHU
B MerKax MPOIecyaJbHOI0 3aK0HY .

TakuM UYMHOM, BeAy4Yi V KPHUMiHAJbHOMY IIPO-
BaJ’KeHHI IIiJi Yac JOCYZOBOTO pO3CHiAyBaHHA HeE
MAalOTh IIPOLECYaTbHOI MOKJIUBOCTI IPOBOJUTH IIPO-
mecyanbHi mii Ha migcraBi MemopaHIyMiB (Yrom mpo
HaMipHM) MiK ycTaHOBaMH, 3aI[iKaBJI€HUMHU B PO3CJIi-
TYBaHHI aBiallilHUX HOiH.

Ha mamry mymry, motpibHe 3aKOHOZABUE BpEry-
JoBaHHA gisabHocTi HamiomaasHOro 010po 3 BU3HA-
YyeHHAM OpraHisaIfii Ta craTycy OpraHy i cjuigumx
TEeXHIYHOTO PO3CIiTyBaHHA aBiamiiHUX MOfii, i3 3a-
KPIIJIEHHAM CIILIBHOI B3AEMOJII IPEACTABHUKIB ITNX
OpraHiB Ha ITi/icTaBi BUBHAUEHOI BaKOHOM YTOJIH 3 IIpe-
POTaTHBOIO TOJIOKEHH 11010 TOCYI0BOTO CJIiICTBA.

Cepen 0CHOBHUX IPUHIIUIIIB B3a€MOJil B Teopil
KPUMiHAJTICTUKY BUAiNIEeHi: BiIIOBiJaIbHICTD CJIij-
Yoro Ta eKcIiepra (cmerfiagicra) sa IMIBUAKE, TOBHE
¥ HeymepeJKeHe PpO3CIilyBaHHA KPUMiHAJbHUX
IPaBOIOPYIIeHb, IX CAMOCTiHHICTb y IPOIeCYyaTh-
Hil JiAJIBHOCTI, BTPYUYaHHS B AKY 0¢i0, 110 He Ma-
I0Th Ha Te 3aKOHHUX ITOBHOBAYKEHBL, 3a00POHIETE-
csd; aKTUBHE BUKOPUCTAHHS METOAUK, HAYKOBUX
i TeXHIYHUX TOCATHEHD y IOIepeIKeHHi, BUABIEH-
Hi Ta posciaigyBaHHI KpUMiHAJIbHUX IPABOIOPY-
IIeHb; JOTPUMAaHHSA 3arajJbHUX 3acaj KPUMiHAJb-
HOT'O IIPOBAIKeHHA.

I0.1. Aszapos, €.0. Pajanbcpruit pobuau Bu-
CHOBKH IIPO Te, IO Ha IIOYATKOBOMY eTaili T0CYy/0-
BOTO PO3CJIiAyBaHHA PobOTa HI0J0 BAOCKOHAJIEHHS
B3aEMOJIil B IiANTbHOCTI OpraHiB BHYTPIilIHiX cIIpaB
mOoTpPebye MOCTiHHOI0 MOHITOPHMHTY, AMCKYCiHHOCTL
Ta O0MiHY JOCBifOM BHIATHUX yUYEHUX-HAYKOBIIiB
Ta MPaKTHUKiB, 30KpeMa, Il MOACHIOETHCA «MOJIO-
mictio» KpuMiHaJIbHOTO IPOIECYATbHOTO KOZEKCY
Yxpainu Ta HeobXigHicTIO aganTalii BigmoBigHo 10
OTO TOJIOMKeHb HOPMATUBHOTO MACHUBY BiIOMYHX
IOKyMeHTiB [6, c. 88].

AnanizBiTUN3HAHOI 3aKOHOLABUOI IPAKTUKK ITifI-
TBEPA/KYE, IO HaIlla Aep:KaBa Mae JOCBif ypery-
JIIOBAHHSA MiAJTHHOCTI €KCIEPTHOI yCTaHOBU 3aKo-
HOM YEKpainu «IIpo mep:kaBHY eKCIIepPTH3Y 3eMJie-
BIOPALHOI moKkyMeHTarii». Ileit 3akoH Bu3HaUaE
TIOHATTSA [IeP:KaBHOI €KCIEePTH3U 3eMJIEBIOPAMTHOI
TOKYMeHTaIii AK TifJbHICTH, METOI AKOI € JOCJTi-
IKeHHd, IepeBipKa, aHai3 Ta oliHKa 00’ €KTiB eKc-
MepTU3YW Ha IMpeaMeT iX BifimoBigHOCTI BUMOram 3a-
KOHOJIABCTBA, BCTAHOBJIEHUM HOPMaM i IpaBuUjaM,
a TaKo:K IMiITOTOBKA 00IPYHTOBAHMUX BUCHOBKIB IJIs
IPUAHATTA PillleHs 1100 00’ €KTiB eKCIePTusu, 1o
€ BAXKJIMBUM i IJId TisIIBHOCTI Iep:KaBHOTO eKcIiepTa
HarionanabHaoro 6:opo.

Y 3akoni Bu3HAUAOTHCSA BaBAAHHS, IPUHIU-
oM Jep:KaBHOI excmepTusu (cT. cT. 4, 5), 00’ €KTH
Ta cy0’eKTHU nMep:KaBHOI ekcmeptusu (cT. cT. 6, 7).
Beranosieno opranu, 1o 3AifiCHIOIOTH PeryJoBaH-
HA y cepi mep:kaBHOI eKCIePTU3U, 10 AKX BigHe-
ceHi: BepxoBua Paga Vkpainu, Kabimer MiuicTpis
YKpainu, IeHTpaJbHUN OpraH BUKOHABYOI BJIAIH,
o 3abesmneuye (OPMyBaHHSA JepPKaBHOI MOJTITUKUI
y ctepi 3eMeIbHUX BiTHOCHH, CIEIiaJbHO YIOBHO-
Ba'KeHUU OpraH BUKOHABYOI BJaau y cepi Jep:KraB-
HOI eKCIIepTH3u, iHI opraHu BUKOHABYOI BJIAIH,
OpraHM MiCIIEBOTO CAMOBPAAYBAHHA B MeKaX IIO-
BHOBa’KeHb, BUBHAUEHUX 3aKOHOM, IO € HEeobOXia-
HUM i 114 gignabHocti HamionaasHuoro 6opo (cT. 16).
Ilo moBHOBa:keHb BepxosHoi Pagu Ykpainu y chepi
Iep:KaBHOI eKCIepTH3Y HAJNeKaTb: MPUMHATTA 3a-
KOHiB y cepi mep:KaBHOI eKCIEPTU3U; BU3HAUEH-
H4 3acaj Aep:KaBHOI MONTUKE Y chepi mep:raBHOI
eKCIepTu3X; BUPINIeHHA IHIMUX OHUTaHb y cdepi
Iep:KaBHOI ekcrnepTusu Bigmosiguo no Koreruryirii
Yxpainu (cT. 17 mporo 3axkoHy).

BusnayaeTsca cTaTyc AeprKaBHOTO €KCIEPTa fAK
cmeriajicta, AKWN Mae BUINY OCBiTY, BiANOBigHY
cmeliaabHiCTh, KBaMidikaIiio i mpodeciiini sHaHHS,
BOJIOZIi€ HaBMUKAMU aHAJi3y eKcmepTHol iH(opma-
mii, a Tak0:K Mae MPaKTUUHUN JOCBix y BigmoBigmii
cepi He MeHIIIe TPHOX POKiB (cT. 23), fioro mpasa Ta
oboB’sa3ku (cr. cr. 24, 25). BusmauatoThcsa rapaH-
Til HesaleKHOCTi eKcIepra Aep:KaBHOI eKCIIepTHu-
3u, AKa 3a0e3MeuyeThCA: MPOBEIEHHAM Jep:KaBHOI
€KCIIePTU3U Yy BCTAHOBJIEHOMY B3aKOHOM IIOPAIKY;
cB000010 BUOOPY (POPM i MeTO/iB eKCIIePTHOTO aHa-
Jidy ¥ OIIHKM Ta BUKJAAEHHAM OCOOMCTOI IYMKU
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3 MATaHb MIPOBEJIEHOTO aHAJMi3y; 3a00POHOI0 BTpyUa-
THCA OyIb-KOMY B IPOBEIEHHS eP:KaBHOI eKCIIepTH-
3H, 32 BUHATKOM BU3HAUEHUX 3aKOHOM BUIIaAKiB; 3a-
XHCTOM IOPYIIeHUX IIPaB eKcIIepTa Y BCTAHOBJICHOMY
3aKOHOM HOPAIKY [7, c. 1-18].

Or:xe, BU3HAUCHUN 3aKOHOM CTATYC OPTaHy, HOT0
CIiBPOOITHUKIB MOXKe OYTH MPUKJIAZIOM 3aII03NUEeHHSA
Ta BIPOBAKEHHA B aBiamiiHiN rajysi Aasa 3aK0OHO-
InaBuyoro BperyaiooBanHs HamionambHOTo 010po, SKe
€ 000B’I3KOBUM YYACHUKOM PO3CJIiIyBaHHS aBialiii-
HUX TOAIN 3a PEKOMEHJAIli€l0 MiKHAapOAHOI aBia-
mifinoi opramisaiii IKAO, unenom axoi € Ykpaina,
KOTpa 3TiHO 3 MiKHAPOJHWM JOTOBOPOM IIOBMHHA
He3aJIe’KHO PO3CJIiAyBaTH aBiallifiHi momil BogHOUAC
i3 mpeacTaBHUKAMY JOCYAOBOTO PO3CIiIyBaHHS.

Ilep:xapuuii excuepr HamionanasHoTo 610p0 Aep-
JKaBHOI yCTAaHOBM, MAalO4Yy IIPOIECYAJTBHUHN CTATyC
rajJys3eBoro ImpU3HAUeHHS, BUSHAUEHUH CHUCTEM-
HUM 3aKOHOM, y pasi HeoOXigHOCTI 3MoOKe AisaTh
CaMOCTifiHO, JOTPUMYIOUMCh YCTAHOBJEHUX B3aKO-
HOM TIpaB Ta 000B’A3KiB, i e)eKTUBHO BUKOHYBATH
IIOCTaBJIeH] 3aBIaHHH.

Harme gocrimxenus e Oyqe IOBHUM 0e3 aHATII3Y
MiKHAPOAHOT'O JOCBiy 3aKOHOJZABUOI'O BPETYJIIO-
BaHHA JiAJbHOCTI Ta B3BA€MO/il OPraHiB JOCYZ0BOTO
clIicTBa Ta THX, IO JOCIIMKYIOTb TeXHIUHY
IpUYMHY aBiamifiHol mopii i mioTh BigmoBigHO
1o Kompeniii IKAO.

Y ®PT' nie PemepanbHe OHOpPO PO3CTiTyBaHHS
apiamittnux noxizt Himeuunnu BFU (PBPAII), saxe
OiATOPAIKOBYEThCA DefepalbHOMY MiHiCTEPCTBY
TPAHCIIOPTY 1 BifTOBiae 3a poscIifyBaHHA aBiamiii-
HUX TOMi#M i3 IMUBIIBbHUMM JIiTaKaMHU i CepPHO3HUX
inmugenTis y Himeuunni. OcuoBHOI0 MeToi0 BFU e:
TiIBUINEHHS 0e3IeK U MOIb0TiB ILISIX0M BU3HAUCHHS
IPUYMH aBialiiHUX MOil Ta cCepHO3HUX iIHIUIEHTIiB
i BUpOOJIeHHA PeKOMeHAIlill 3 Oe3leKu, CIpsIMOBa-
HUX Ha 3amnobiranHg ix moBTopeHHA. Lle He posmoxin
IPOBUHU a00 BiAMOBifAIBHOCTI.

HopmaTupHO-1IpaBoBOI0 623010 PO3CIiIyBaHHS He-
IIACHUX BUIAKiB Ta IHIIUAEHTIB y IMBiIbHIN aBiaIii
Himeuuwnu € 3akKoH, IO CTOCYEThCA PO3CIigyBaH-
HS HeIfaCHMX BUIAAKIB Ta iHIUIEHTIB, I0B’ I3aHNX
3 eKCILTyaTallielo IUBiIbHUX JiTaKiB, Bix 26 cepnHa
1998 p. Bin ysrom:xyerbes 3 Jogarkom 13 1o Konsen-
iii IKAO i Permamerntom (€C) Ne 996/2010 €Bpomeii-
ceroro Ilapaamenty i Pagu Big 20 :xoBTHS 2010 pory
IIPO PO3CIiAyBAaHHS Ta 3aM0o0iraHHs aBapiam i iHIu-
IeHTaM y HNUBLIbHIN aBiarii Ta mpo ckacyBauHua [u-
pexTuBu 94/56 /€C.

Ha momaTor mo 3akomy Oyio agamToBano Iloso-
JKeHHS TIPO TOBiJOMJIEHHA IIPO aBiarmiiiui aBapii Ta
aBapii (§ 7 LuftVO), srigao 3 axum iHGOpPMyBaHHA
iHIUX OpraHiB Biagu UM OOIPYHTYBaHHA (DaKTiB,
YCTAHOBJIEHUX Y XO[i PO3CIiAyBaHHS, IPUNYIIeHHI
PO KpUMiHaJIbHE IPABOMIOPYIIEHHS Y 3B I3KY 3 aBa-
piero ab0 cepiO3HUMHU IOPYIIEHHAMHN eKCILIyaTaIlil
IUBiIbHUX JiTaKiB a00 II[0 Ma€ BaKJInBe 3HAUCHHSI,

(begepasbHe areHTCTBO IOBiOMUTHL 0c0o0y, BiAIOBi-
TaJbHY 3a aBiamiiiny 6e3meKy, opraH BJaajgu Ta Bigmo-
BifiHi TPaBOOXOPOHHI OpraHu.

3rigro 3 § 12 Ilono:keHHs Miciie aBapii TOBUHHO
OyTu e)eKTUBHO BiATOPOIKEHE Bif TpeTix ocib axo-
mora pamime. Criguwii mpuiimMae pilleHHA IIPO J0-
CTYII I0 OTOPO/KEHOT0 MiCIlA aBapii B TiCHIN CIIiBII-
parri 3 BiIoBi THIM IIPABOOXOPOHHUM OPTaHOM.

Bigmosizro mo § 13 Ilpo 3BinmbHeHHA Micisa
aBapii miTaxka abo #Oro WACTWMH, BAHTAXKY CJIigUunii,
AKUH BignoBizae 3a 0yAb-IKUX IOTEPIiNINX, MIPUN-
Ma€ PillleHHd B TiCHi# cmiBmparmi 3 KOMIETEeHTHHM
oprasnom [8, ¢. 1-18].

Orike, 3aKOH aJIrOPUTMY Jili He 3aKpimus, aie
mepen0avae Ta BPETYJIbOBYE, X0Ua i He KOHKPETHO,
TiCHY CITiBIIPAITI0 MiK CJIiTUMM Ta MPaBOOXOPOHHUM
opraHom ab0 KOMIIETeHTHIM OPTaHOM.

B Icnampii mie 3akoH Ipo Po3CIigyBaHHSA TpaH-
CIIOPTHUX aBapiil, AKWi HabpaB YMHHOCTI 1 UepBHA
2013 p., 3 ocranHBOIO 3MiHOMI0 Bix 1 ciuna 2019 pory.
Meroio 1150r0 3aKOHY € 3MeHINeHHS KiJbKOCTi He-
IIacHMX BHUIAAKIB Ta MifABUINEHHSA OesleKHu Ha
TPAHCIIOPTi IJISXOM IIOCHJIEHHS Ta BIOCKOHAJIEHHS
TOCTiIKeHb HeIaCHWX BUIAAKiB. PosciaigzyBanus
3rifiHO 3 MMM 3aKOHOM Mae€ OyTH CIPIMOBaHE JIUIIIEe
Ha BUSABJIEHHA IPUYUH TPAHCIOPTHUX aBapiil Ta iH-
IUAEHTiB, a He HA PO3MOAiJI BUHU Ta BifOBifaIbHO-
CTi, 3 METOI0 3MEHIITeHHA PUBUKY MOAI0OHIX aBapiit Ta
iHIUAEeHTIB 1 HACHiAKiB moxiOHUX aBapii. Bigmosix-
HO 1o cT. 3 m.a. 10, 11, 12 mporo 3aKoHy i€ caigunit
KOMIiTeT 3 MUTaHb TPAHCIIOPTHUX aBapiii Ta AUPEKTOD
3 poscaigyBaHHA — 0c00a, SKa KOHTPOJIIOE KOHKPET-
HY KaTeropito po3cJigyBaHHS HEIaCcHUX BUIAIKiB.
3riguo 3i cr. 10 3akony caigunii KomiTeT Bignosigae
3a PO3CJTigyBaHHA Ta KOOPAWHAINI AiN 3 iHIIMMH
Iep:KaBaMu, dKi MamTh CUJIBHUI iHTepec, IOKKU He
Oyze IPUAHATO CIILIbHE PillleHHs PO Te, KA JAepiKa-
Ba MOBUHHA OYTH TOJIOBHOIO JEPXKABOIO, IO PO3CJIi-
Iye, 110 MOXKe OyTH 3aI03WYEHO IJIA BiTUMSHIHOIO
BIpoBaKeHHA [9, c. 1].

BperynioBaHHA B3aeMOZil MidK CIiguuM KomiTe-
TOM Ta JOCYZOBUM CJIiICTBOM HAMU He BUSIBJICHO, ajie
3aKpilyieHe CHijibHe pilmeHHA 0e3 OOr'PYHTYBaHHSI
oro (hpopMyBaHHSA Ta TPUAHATT.

B Icmawii gie Kowmicis 3 poscrigyBaHHA Helac-
HUX BUIAAKIB Ta iHIWAEHTIB y OUBIJIbHIA aBia-
mii (CIAIAC), ska cTBopeHa Ipu MifcexkperapiaTi
MigicTepcTBa rpoMafichbKuX po0iT i € oimiziaum op-
TaHOM, BiJTOBiZaJbHUM 3a PO3CTigyBaHHS HeIac-
HUX BUIAJKIiB Ta iHIMAEHTIB, II[0 TPAILIAITLCI Ha
repuTopii Icmamii.

PoscninyBanHSA Mae BUKJIIOUHO TEXHIUHUH XapaK-
Tep, H0T0 KiHIIEBOIO METOIO € 3am00iranusa MarnbyTHIM
aBapiaM Ta iHIIMAEHTaM, i BOHO He CIpAMOBaHEe Ha
BU3HAUEHHA a00 BCTAHOBJEHHS BUHU UM OYIb-IKOI
BigmoBizansHOCTi [10, c. 1].

Bzaemozii Komicii 3 mpaBooXopoHHUMY OpraHaMu
HaMH He BCTAHOBJICHO.
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Bucnosku. IIpoBemene HaMu OOCHiIKeHHSA He
JaJI0 MO3UTUBHUX Pe3yJbTATIiB Ha BCTAHOBJIEHHS
3aKOHOJAaBYOTO BPETYyJIOBAHHA aJTOPUTMY B3ae-
MO/Jii JepKaBHOTO eKCIIepTa, a B MiKHAPOIHOMY
mpaBi — ciaiguyoro i3 BCTAHOBJEHHS TeXHIUHOI
OpUYMHU aBiamopmii 3i caiguum mocymoBoro cJip-
ctBa ab0 KOMIETEeHTHHUMM OpraHamu, sSKi BcTa-
HOBJIIOIOTh BHHY 0CO0M B CKOEHHI KPUMiHAJIBLHOTO
IIPABOIOPYIIEHH.

Hagani € HeoOXigHicTh ZOCHiZKEHHS B3aKOHO-
JaBUOTO BpPETyJIOBAHHS B3a€MOJil, KOOPAMHAIIII mift
Ta perjaMeHTyBaHHS JBOCTOPOHHLOI'O PillleHHA 3 J0-
CYZOBHUM CJiZicTBOM cIiBpobiTHHKIB HamionaasHOTo
0t0po, AKi MalOTh CIiIBHUY iHTEpeC Y BUPIIIeHH] Iu-
TaHb PO3CIiTYBAHHSA aBiamogii, Ta XT0 MOBUHEH 0yTH
TOJIOBHUM IIiJi Yac MPOBefeHHA KOHKPETHUX IIPOIle-
CYyalbHUX [ifi, HaIPUKJIAL: BUJIYUCHHS MOUIIYYUX
TIpUIALiB Ha MiCIli moAii, Mpua3HaUYeHHA 1 MPOBeIeH-
HA BiTIOBIZTHWX eKCIIEPTH3, OIUTYBAHHA OUYEBU.I-
1B, 300Py PeUOBHUX JOKA3iB Ta HAJAHHS IPOMIO3UIIii
III0/10 X 3aKOHOJaBUOI'0 BUPilIIeHHA.

Ha mixcrasi pamime mpoBefeHNX OCTiIKeHDb Ta
BCTAHOBJIEHUX 1 aHATi30BaHUX 3aKOHOJABUMX aKTiB,
3aII03WYYI0YN BITUMBHAHY Ta MidKHAPOTHY 3aKOHO-
JIaBYY IPAKTUKY, IPOMOHY€EMO:

mpuitHATH 3akoH YEKpainu «IIpo Hamionanbme
010po 3 po3CaigyBaHHA aBiamiiHUX HOAil Ta iHIHU-
JEHTIiB 3 IIUBIIbHIMY IIOBITPAHUMHU CYTHAMM » , TKIM
BUBHAUUTH OPraHisaiiio foro yTBOPEHHS, CTATyC
CIimuoro y cpepi TeXHIUHOrO AOCTiIKeHHA aBiaIiii-
HUX TORiA Ta iHIMAEHTIB, YCTAHOBUTH AaJTOPUTM
0T0 B3aEMOii 3 MpeJCTaBHUKAMU JOCYIOBOTO PO3-
CHIiTyBaHHA Ta IHIINMHU JePKaBHUMHU OpraHaMM Ta
yCTaHOBAMM IIifl Yac HOCIIIKeHHA MicCIdA aBiamiitnol
mofii, BUIyUeHHSI HeoOXigHMX MaTrepianiB Aad mxo-
CTiKeHHs, MPOBeJEeHHS BiJMOBIZHMX eKCIIePTHUS3,
ONUTYBAaHHA OUYEBHU[IIB, UiTKO BW3HAYAIOUU AaJIro-
PUTM CAMOCTIMHUX Ta CIiIBHUX Til, He MOPYIIYIOUN
TIPUHIUI He3aJeKHOCTi 3 IpeJCcTaBHUKAMY OPTaHiB
JoCymoBoro poscaigysanusa Ta HamioraasHOTo 610pO.

Take pileHHs 3aKJa/e IPaBOBY OCHOBY I 3aKO-
HOJZABUOTO 3a0e3IeUeHHS B3a€MO/il OCTiJHIKA TeX-
HiYHOI IpUUYMHM aBiamoxii Ta CJIig9oro m0oCymoBOTO
CJiZicTBa JJI CILIBHOTO 1 He3aJe:KHOr0 BUKOHAHHS
KOKHIM 3aBJaHb, BUBHAUCHUX 3aKOHAMH.
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AHnoranis

Tepewenxo A. J., Cepdwx B. II., Cepdwx €. B.,
Banuneys O. M. Texniune poscirizyBaHHS Ta JOCYI0BE
CIiCTBO B aBiamiitHUX moxiax Ykpaimu. — Crarrd.

¥ crarTi mpoBeieHO HAYKOBE JOCIiI3KeHHSA III0J0 CIIiIb-
HOT'O TeXHIYHOTO PO3CJiJyBAHHA Ta JOCYZOBOI'O CJIiICTBA
aBiamiitHux momi# B YKpaiui Ta B3aeMoisa ciBpobiTHUKIB
[IMX OPraHiB IiJ uyac BUBUEHHS 0OCTABUH Ta 06CTAHOBKHU
aBiamifinoi mogii.

IIpoananizoBana mpaKTHKa BiIOMYOI, He3aIEIKHOI ep-
saBHOi ycraHoBY — HanioHapHOTO 610PO 3 PO3CIiTyBaHHA
aBiamiiHWX MOJiN Ta IHIUAEHTIB 3 NUBIIPHUMYU HOBITPSA-
HUMU CyZHAMU Ta OPTaHM JIOCY0BOTO CJIiZICTBA, SKi Y CBO-
il MifJBHOCTI TMOBUHHI IOCTiHO BUPIIIyBaTH IUTAHHS
B3aeMOJIil uepe3 B3aEMOPO3YMiHHSA, a He 3aKOHOJABCTBO
IIOJI0 CIiJIBHOI POOOTH Mmif Yac OrJIAAY Micld mofii, mpu-
3HAUEHHS Ta IIPOBEJEeHHS Pi3HUX BUMIIB aBialliitHO-iHIKe-
HEPHUX eKCIepTH3 Ta iHIIMX IMpolecyadbHUX Iil, AKi
BPEryJbOBYIOTh MEMOPAHAYMaMH, 10 IPOTUPIUNTE (PYH-
TaMeHTAJTbHUM IPUHITUIIAM TeXHIUHOTO PO3CIiyBaHHS Ta
KPUMiHAJIBHOTO IPOBaIKeHHA. BincyTHiCTh 3aKOHOJABUO
BpPeryJbOBaHNX, KOHKPETHUX AJTOPUTMIB [iif IpemcTaB-
HUKIB IIUX OPraHiB IIij 4ac CIiJIbHOIO JOCHiIKeHHA aBia-
ifiHoi moAii BIIMBAIOTH HA PiBEHB AKOCTI iX poOOTH.

HocaimKyerbca BiTUMBHAHUM TOCBIJ 3aKOHOAABYOTO
BperyJII0BaHHS B3a€MOJIi IIiJl yac CIiJIbHOTO TOCTiIKeHHS
aBiamopii BimoMuoI0 [iep:KaBHOIO YCTAHOBOIO Ta OpraHaMu
OCYOBOTO CJiZCTBA, TMOPiBHAHO BITUMSHAHWH AOCBim 3
MiKHapOJAHWM JOCBiZIOM 3aKOHOZABYOTO BPETyJTIOBAHHSI
IiSJBHOCTI Ta B3a€MOJii OpraHiB /OCYJOBOTO CJIiICTBA Ta
THUX, 1[0 JOCTiKYIOTh TeXHIUHY IPUUMHY aBiamiiiHoi mo-
nii i miroTs Bigmosizuo no Komsenmii IKAO.

3ampomoHOBaHO TPOBOAUTU  JOJATKOBI  HAYKOBI
TOCTiMJKeHHS 3aKOHOJABUOTO BPETYJIIOBAHHA B3AEMO-
mii, KoopAuWHAIliI0 Aiff Ta perJaMeHTYBaHHS CIiJIbHOTO
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pileHHsA 3 JOCYZOBUM CJificTBoM cuiBpobiTHuUKiIB Ha-
mioHasbHOrO 6I0pPO, fAKi MalTh CHOIIBHUN iHTEpec
y BUPIiIlIeHHi TUTaHb PO3CJIiIyBaHHSA aBiamomii.

Tako0:K 3aTTPOIIOHOBAHO IPUIHATYA 3aK0H Y Kpainu «IIpo
Hamionanbse 010po 3 po3caigyBaHHA aBialiiHUX TOAiH Ta
iHITUEHTIB 3 MUBLIPHUMY MOBITPAHUMHY CYJHAMM» , AKUM
BUBHAUMUTY OPraHisaIliro #0ro yTBOPeHHH, CTATyC CJIiIUo-
ro y cdepi TeXHIYHOTO HOCTiIKeHHA aBlamiiHUX MOAiN Ta
iHIUEHTIB, YiTKO BUBHAYAIOUN HAIPAMU CAMOCTiTHUX Ta
CILIBPHUX Mill, He MOPYIIYIOUM TIPUHIWI HEe3aJIeKHOCTI,
3 TIpeICTaBHUKAMHU OPraHiB  JOCYJOBOTO  CJIiICTBa
ta HamionaisaoOr0 610pO0.

Karwouosi crosa: opran mocymoBoro ciimcrsa, Hairio-
HaJbHe 0I0PO 3 PO3CaifyBaHHA aBialiiHUX MOAiH Ta iHIK-
JIEeHTiB i3 NWUBLIPHUMY IOBITPAHUMYU CYIHAMHU, B3AEMOJif,
MiKHAPOAHUI JOTOBip, 3apyOiKHME F0OCBiT.

Summary

Tereshchenko A. L., Serdyuk V. P., Serdyuk E. V.,
Balinets 0. M. Technical investigation and pre-trial
investigation in aviation events in Ukraine. — Article.

The article conducts a scientific study on the joint
technical investigation and pre-trial investigation
of aviation events in Ukraine, and the interaction
of employees of these bodies during the study of the
circumstances and circumstances of the aviation event.
The practice of a departmental, independent state
institution — the National Bureau for Investigation of
Aviation Incidents and Incidents with Civil Aircraft and
pre-trial investigation bodies, which in their activities
must constantly address issues of cooperation through
mutual understanding, rather than legislation on
joint work conducting various types of aeronautical

engineering examinations and other procedural actions
regulated by memoranda, which contradicts the
fundamental principles of technical investigation and
criminal proceedings. The lack of legally regulated,
specific algorithms of actions of the representatives of
these bodies during the joint investigation of the aviation
event affect thelevel of quality of their work. The domestic
experience of legislative regulation of interaction during
a joint investigation of an air accident by a departmental
government agency and pre-trial investigation bodies
was studied, compared with domestic experience with
international experience of legislative regulation of
interaction and interaction of pre-trial investigation
bodies and those investigating technical causes and
operating in accordance with ICAO Convention. It is
proposed to conduct additional research on the legislative
regulation of interaction, coordination of actions
and regulation of joint decisions with the pre-trial
investigation of employees of the National Bureau who
have a common interest in addressing the investigation
of the accident. Also, to adopt the Law of Ukraine “On
the National Bureau for Investigation of Aviation
Incidents and Incidents with Civil Aircraft” which will
determine the organization of its formation, the status
of investigator in the field of technical investigation of
aviation events and incidents, clearly defining areas of
independent and joint action representatives of the pre-
trial investigation bodies and the National Bureau.

Key words: pre-trial investigation body, National
Bureau for Investigation of Aviation Incidents and
Incidents with Civil Aircraft, interaction, international
agreement, foreign experience.
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MICHE CIIEHIAJIBHOT'O CY 1OBOT'O ITPOBAIVKEHH («IN ABSENTIA»)
B CUCTEMI KPUMIHAJBHOI'O ITPOIECY AJIBHOTO SAKOHOJABCTBA YKPAIHI

ITocranoBka mpobaemu. Y uwmHHOMY Kpuwmi-
HAJIBHOMY IIPOIlECYAJbHOMY KOZeKci YKpaiHu
(mani — KIIK) Bu3HAU€HO MOPAJOK IIPOBEIeHH S CIIeli-
aJIBHOT'O JIOCYJOBOT'O PO3CIiAyBaHHA KPUMiHAJIBHUX
IIPaBOIIOPYIIIEHbi CIIeniaTbHOT0CYI0BOTOIPOBA I KEH-
HS 3a BiICYyTHOCTI miZ03pI0BaHOTO, 0OBUHYBAUEHOTO
(in absentia) [1].

3asHaUeHUN iHCTUTYT JJId BITUNSHAHOI TPAKTUKHI
€ BiIHOCHO HOBUM i IUCKYCiAHUM, OCKiIbKHU Ha IPaK-
THI[I YACTO CTABUTHLCA IIiJ] CYMHIB peaJbHIiCTh peaJi-
3arii rapaHTiil i3 JOTpUMAaHHA IPaB 0co0M I TaKUX
IPUHIINIIIB KPUMiHAJIBHOIO IPOIeCyaJbHOI0 IpaBa,
SIK 3MarajJbHOCTI Ta 0e3mocepeqHOCTi MOCTiIKeHHsA
IMOKas3aHb, peuel i JOKYMEHTIiB.

Ananizom i BUBUEHHAM IIPOOJIEMHUX MTUTAHD IPO-
BelleHHA KPUMiHAJBbHOTO INPOBAIKEHHA 3a BiACYT-
HOCTi IiZ03pI0BAHOTO / 00OBUHYBAUEHOTO 3afiMaJIuCs
raki HaykoBmi, ak [[.T. Apaoyxi, K.I'. Bennepcoka,
I'.B. MarBieBcbKa Ta iHIIi.

Meroio mocnif:KeHHS € HaJaHHA HAyKOBO-Teope-
TUYHOT'O BUBHAUEHHS CIIEIiaJbHOTO KPUMiHAIBHOTO
IPOBAJPKEHH «in absentia», anamis cyTHOCTI BKasa-
HOTO iHCTUTYTY, a TAKOK BCTAHOBJIEHHA HOTO0 Miciid
B KPUMiHAJbHIN IIPOIeCyaTbHill cucTEMI.

3aBIaHHAM IIOJAHOTO MaTepialy € IOMIYK
MicIlf cmeniaJbHOTO KPUMIiHAJIBLHOTO IIPOBAJKe-
HHS «in absentia» B KpuMiHaJIbHOMY IpOIECYaTIb-
HOMY 3aKOHOJABCTBi uepe3 HpmM3My HOPM IIpaBa
I HAYKOBUX IiXO0/iB 10 TPAKTYBAHHA 3a3HAYECHOTO
MexaHi3My.

Bukman ocHoBHOTO MaTepiany. 30KpeMa, YMHHWH
KIIK VYxpainu He Hajae BU3HAUEHHSA MOHATTIO «in
absentia», mpoTe KOHKPETU3YE, 1[0 3a3HAUEHUH IIPO-
Imec 3AificHIOETHCS 0e3 yuacTi migo3proBaHoro/00Bu-
HYBaueHOTO Y KPUMiHAJIHHOMY IIPOBA/I;KEeHHI.

Boguouac Tepmin «in absentia» Tako:x He uacTto
BUKODUCTOBYETbCA B HayKOBiit sgiteparypi. Haii-
OiMBII TOIIMPEHUM HAWMEHYBAaHHAM IIPOIEAYPU
KPUMiHAIBHOTO IIPOBAJKEHHSA, Y AKOMY (DAKTHUHO

(hisuuHO BiiCyTHiN 00BUHYBaUEHNU, € BUKOPUCTAHHSA
TepMiHa «3a0UHe KPUMiHaJbHE ITPOBAKEHHSI» .

Hanpurnan, [I.T. Apabysi 3asHauae, 1110 3a0UHNH
POBTIIAN KPUMiHATBHOTO TPOBA/PKEHHS ABJIAE COO0I0
CYZOBUI POBIVIAL, IO 3AiCHIOETHCA 3a 3araJbHUMUI
IpaBUIaMM CYJOUMHCTBA, aje 3a BiJCYTHOCTi 00-
BUHYBAUEHOT0, AKUH BJIICHO MPOTHi€ 3ilCHEHHIO
paBoCyaisA, a00 y KPUMiHATBHUX IPOBAIKEHHAX,
OB’ A3aHUX i3 HE3HAUYHWMM IIPABOIOPYIIEHHIMU,
Ko 00BUHYBAUEHUH KJIOMIOYE IIPO POBTJIAL KPHUMi-
HAJBHOTO IIPOBaIsKeHHA Oe3 ftoro yuacri [2, c. 98].

Boguouac, €.I'. Bemaepcbka 3a0UHUN POSIJIAL
KPUMiHAJIBHUX CIPAaB BU3HAUAE SK OCOOJUBUM BUT
CYIOUMHCTBA, AKUH Iepeadauae posriadan KPUMiHaIb-
HMX IPOBAJ:KeHb 3a BifICyTHOCTI 00BMHYBaue€HOTO
yepes 110ro HeABKY B CY/I0Be 3acCiflaHHA, Pe3yIbTaTOM
SIKOTO € 3a0UHMH BUPOK [3, c. T].

Ha mpoTtuBary BuinesasHAUeHOMY BU3HAUEHHIO
I'.B. MarBieBchbKa BUOKPEMJIIOE 3a0UHE ITPOBAIKEH-
HS B KPUMiHAJIHHOMY CYZOUYMHCTBI He K 0COOJUBUIT
BHUJ CyJOUMHCTBA, a SK CAMOCTIHY (OpMy KpuUMi-
HaJIBHOT'O IIPOIIECY, AKA Ma€ MiCIle IIij] Yac PO3TIary
KPUMiHAJIBHUX IPABOIOPYIIEHb HEBEJINKOI TK-
KOCTi 3a 3rofiolo cTOpiH abo B pasi, KoM 00BUHYBA-
YeHWH € HeJOCAXKHUM [JId 3MiACHeHHA ITPaBOCYAII
i3 cy0’eKTUBHUX IPUYUH, HABMUCHO IEPEITKOIKAE
X0y CYZOBOT'O IIPOIECY IIAXOM He3 SIBJIEHHSA B CY-
JoBe 3acimaHHg, i I[i 00CTaBMHU IIEPEIIKOAKAIOTH
3MiMICHEHHIO IIPABOCYAAA, 3aXUCTY IIPAB IOTEPIILINX
[4, c. 125].

HesBaxkatounm Ha Te, IO y BiTUMSHAHIA HayIi
HEMa€ €IMHOI0 BU3HAUEHHA TAKUX IOHATH, AK «in
absentia» Ta «3a0uHe KpUMiHAIbHE IIPOBAMKEHHI»,
yce 3K TaKW, Ha HAITy TYMKY, MOXKHA BUALJIATY IIeBHI
3arajibHi 08HaKM, AKi XapaKTepusymTh KPUMiHAJb-
HUit mporiec 6e3 yuacTi 00BUHYBaueHOTO.

TakuMy oO3HAKAMMU MOKHA HA3BATH IOCTiAHY
(hisuuHy BiACyTHICTH mif03pI0OBAHOrO / OOBUHYBAaUe-
HOTO Y KPUMiHAJbHOMY IIPOBaI:KeHHi, HeOOXiqHICTH

©T. I. fubynbuuk, O. B. JIunnuk, 2020
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3a0e3meynTy JOTPMMAHHSA #Horo mpaB i cBoOOZ,
a TaKOK BCTAHOBJIEHHS IiJCTaB IJId 3aCTOCYBaHHSA
TaKOT0 iHCTUTYTY.

Y KpuwminaabHOMY mIpollecyaJbHOMY KOJEKCi
YKpaiHu OKpeMOi0 TJIABOI0 BCTAHOBJEHO IOPSIIOK
3IiMICHEHHS CIEIiaJbHOTO JOCYZOBOTO PO3CJIiayBaH-
HSI KPUMiHAJIbHUX IPABOIOPYIIIEHb.

Crarreto 297-1 KIIK Yxpainu nependaueHo MOXK-
JIUBIiCTh MPOBEJEHHSA CIEI[iaJbHOTO JOCYIOBOTO PO3-
crigyBanusa (in absentia) ma migcrasi yxsaam ciiz-
Yoro CyAli y KpHUMiHAJILHOMY MPOBAIKEHHI I0/0
OKpPeMUX CKJAIiB 3JI0YMHiB, CTOCOBHO IIiJ03pIOBa-
HOTO, KPIM HEIOBHOJITHBOTO, SKWH IE€PEXOBYETH-
cs BiI OpraHiB CJificTBa Ta CyZy 3 METOI0 YXUJIEHHS
Bifl KpUMiHAILHOI BiAITOBiJAJIBHOCTI TA OTOJIOIIEHUH
y MijKIep:KaBHUH Ta / 00 MixKHAPOIHUI posmyK [1].

Boguouac uactunomwo 2 crarti 297-1 KIIK Vkpai-
HYM BU3HAUEHO KOHKDETHUH Iepesik craTeil Kpu-
MiHAJIBHUX IIPABOINOPYIIEHb, CYTO B AKUX BAilic-
HIOETBCA CIeIliaJbHe [JOCYZOBe pO3CIiayBaHHI,
a B pasi BUHWMKHEHHA IifiICTaB HA CTaJil CyZOBOTO
POSTIIANY — CIeliaJbHUN CyIOBUE pOsTIAL. 3pitic-
HEHHS CIeI[iaJbHOTO IOCYZOBOTO PO3CHiTyBaHHA
MO0 iHINMUX 3JOUYMHIB HEe JOIYCKAEThCH, KPiM BU-
MagKiB, KOJU 3JI0UMHU CKOEHO ocobamu, AKi mepe-
XOBYIOTBCS Biji OpramiB CJificTBa Ta CyAy 3 METOIO
VXUJIEHHA BiJi KpUMiHAJIBHOI BigmOBifasbHOCTI a60
OTOJIOIIIEH] B MisKIep:KaBHUH Ta / 00 MisKHAPOTHUIH
PO3IINYK, Ta BOHU PO3CJAIAYIOTHCA B OTHOMY KPUMi-
HAJIbHOMY IIPOBAIKEHHI 31 3J0YMHAMU, 3a3Haue-
HUMU B I[ifl YaCTWHi, a BUAIIEHHSA MaTepiais 010
HUX MOJKe HeTaTUBHO BILIMHYTH Ha TOBHOTY IOCYI0-
BOTO PO3CJIiyBaHHA i CyJOBOT'O PO3TJIALY.

3riguo 3 vactunoio 3 crarrti 323 KIIK Vkpaiun,
CYIOBUHM PO3TIIAN Yy KPUMiHAJIbHOMY IIPOBaI KEH-
Hi II[OJ0 3JIOYMHIB, 3a3HAUEHWX y YacTWHi 2 cTa-
tri 297-1 nsoro Kogexcy, Moxke 3milicHIOBATHCS 34
BizcyTHOCTI 00BUHYBaueHoro (in absentia), kpim He-
MOBHOJITHBOTO, AKUI IEePeXOBYEThCA Bifi OpraHis
CHiICTBA Ta CYLY 3 METOI YXUJIEHHS Bil KpUMiHAJb-
HOI BigmoBimambHOCTI (cmeriaspHEe CynO0BE IIPOBA-
JKeHHS) Ta OTOJIONIeHUH Y MisKaep:KaBHUM Ta / a00
MiXHAPOIHUY POIIIYK.

3a HAaSBHOCTI TAKUX OOCTABUH 3a KJOIOTAHHAM
IPOKYpOpa, A0 AKOr0 HOJAIOTHCI MaTepiaau mpo Te,
10 0OBMHYBaueHUH 3HAB a00 MaB 3HATH IIPO PO3IIO-
yaTe KpUMiHAJbHE MIPOBAJKEHHA, CY/ IOCTAHOBIIIE
YXBaJIy IPo 3AiMiCHEHHS CIIeIiaJbHOTO CYZI0BOTO IIPO-
BaJI?KEHHS CTOCOBHO TaKOT0 06BHHYBaueHoro [1].

3 ypaxyBauuaMm 3asHauennx HopMm KIIK Ykpainn
MOXKHA JiATH BUCHOBKY, IO KPUMiHaJIbHE IIPOBAa-
I'KeHHS 3a BiICYTHOCTI Ii/j08pIOBAHOr0 / 0OBUHYBA-
yeHOro Tpeba BiTHOCUTH IO OKPEMOTO BUIY 3a0YHOT'0
KPUMiHAJIBHOTO ITPOBAMKEHHS.

Bomrouac medxi HAyKOBIIL BBAXKAlOTh, IO 3a0Y-
HUU POBTJIAL € BUAOM CIIPOIIEHOTO Ta IIPUIIBULIIIIE-
HOT'0 TPOBaKeHH [6, ¢. 13]. I3 3a3HaUEHOIO0 TYMKOIO
HEMOJKJIMBO He IIOTOIWTHUCSA, OCKIIbKM 3aBIAHHAM

BBEJIEHHA TAKOTO iHCTUTYTY € 3a0e3meueHHs JOTPHU-
MaHHSA PO3YMHUX CTPOKIB ITiJl 4ac JOCYI0BOIO PO3CJTi-
IYBaHHS Ta POBTJIALY CIPABU B CYHi, a TAKOMXK IIPHU-
TATHEHHS 0CO0M [0 BiAIIOBiZAJbHOCTI 38 BUMHEHHS
KPUMiHAJIHHOTO TPABOMIOPYIIeHH.

I'.B. MaTBi€eBChKa CTBEPIKYE, 1[0 3a0UHE KPUMi-
HaJIbHE TPOBAKEHH He € CKOPOUEHUM, OCKLIbKY He
mepexdavae BifICTYIy Bif 3arajJbHOTO MOPALKY PO3-
DALY KpUMiHANBHUX crpas [7, ¢. 351].

ToOTo mporec (PYHKI[IOHYe BiAIOBiZHO mO BCix
MPOIECYANbHNX BUMOT, IiIOPAIKOBYETHCS 3arab-
HUM IpaBMJIAM CYZOUMHCTBA, X04a ¥ HaKJIamae Ha
BCiX yYacHMKIB IIpollecy TOJATKOBY BiJmOBimasn-
HicTh 3a HeoOXigHicTh AOTPUMAHHA IpaB i ¢BOOOS
iI03pI0BaHOT0 / 00BMHYBAUYEHOT'O B CY/Ii.

IToTpi6bHO 3BepHYTHU yBary Ha MPaKTUKY (PYHKITiO-
HYBaHHS iHCTUTYTY «in absentia» 3a xopmorom. He-
3BAKAIOUM HA Te, IO 3a3HaUeHa IPoIleaypa BBeIeH-
HS IPOIecy AJsA Y KpaiHu € BiTHOCHO HOBOIO, iHITNMU
Jep:KaBaMy BUKOPUCTOBYETHCSA MeXaHi3M POSTIALY
CIIpaBU B CYi 3a BiZICyTHOCTi 00BMHYBAUEHOTO 3 ypa-
XYBaHHAM OCOOJMBOCTEH HAIIOHAJBHOTO B3aKOHO-
IaBCTBA Ta CyNOBOI IpaKTUKU €BPOIeRchbKOro cymy
3 IIPaB JIOIUHA.

Bigmosigao mo myukry 1-9 Pesoarorii (75) 11 Ko-
miTery mimicTpiB Pagu €spomu «IIpo kpurepii, axi
PerJaMeHTyIOTh PO3IJIAL, III0 MPOBOAUTHCA 3a BifCcyT-
HOCTi 00BUHYBAU€HOT'0» 3a3HAUEHO, IT[0 PO3TJLAT MOXKE
0yTu IpOBeIeHUI 3a BiICYTHOCTI 0OBUHYBAUEHOI'0:

— 3a YMOBM CBOEUYACHOTO IOBiJOMJIEHHS 0COOU
PO IPOBeJeHHS PO3TJAANY W HaJaHHA i gocrar-
HBOTO YacCy [IJd MiATOTOBKM BaXUCTy; HAABHOCTL
TiATBePIKeHHA PO (PaKTUUHE OTPUMAHHSA TAKOTO
TIOBiJOMJICHH;

— 3a YMOBU IIPOBeJeHHA PO3TJIALY B 3arajbHO-
My MOPAIKY i HaJaHHA 3aXUCTY IpPaBa BTPYUYATUCST
B IIeil mpoIrec;

— 3a yMOBU 3a0e3IeueHHa HaJaHHI 0c00i cym0BO-
ro pilleHHA, YXBAJEHOTO 3a HACHiZKAMU PO3IJIALY,
i 00UMCIeHHA TepMiHiB Ha OCKApP:KEHHS 3 MOMEHTY
BPYUEHHS TAKOTO0 PillleHH;

— 3a YMOBU HaJJaHHSA 0c00i IpaBa Ha OCKapPI/KEeHH
CYZOBOTO DiIlleHHS 3a YMOBU 3a0e3leueHHS IIpaBa
oco0u Ha ITOBTOPHE IPOBEIEHHS PO3IVIANY B 3aralb-
HOMY IIOPAIKY, AKIIO i BificyTHiCTH 0yJIa 3yMOBJIeHA
HaABHICTIO IOBAXKHUX IIPUYMH, IIPO AKi BOHA HE MOT-
JIa TIOBiJOMUTH YIIOBHOBaKeHi opranu [8].

Buxropucranusa 3asHaueHNX PEKOMEHJAIlii IIo-
pax i3 vopmamu KIIK Vkpainu mig uac sacTocyBaH-
HA iHCTHUTYTY «in absentia» 3a0e3meunTs JOTpUMAaH-
Hs mpaB i ¢cBoOOA mif03pI0BaHOr0 / 00BHHYBAUEHOTO
B CyAi Ta [JOIOMOJKEe BWHECTH pillleHHS y chpasi
3 IOTPUMAaHHAM IPUHIUIIB I'yMaHHOCTi, PiBHOCTL
11 BAKOHHOCTI.

Came ToMy, Ha HAIIly IYMKY, BBeJIeHHA iHCTUTYTY
«in absentia» chorozHi € aKTyaIbHUM uepe3 HecTa-
0iTBHY MONITHUHY CHTYyallilo, IPOBEJEHHS aHTUTE-
POPHCTHUYHOI omeparii Ha cxXoAi KpaiHu, TUMYAacOBY
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okymaiiro miBocrpoBa Kpum, 1o migkpecioe HeoO-
XiIHiCTh BUKOPHUCTAHHA 3a3HAUEHOI'0 MeXaHi3My Ha
IPaKTHUIll 3 MeTO 3a0e3leueHHS OXOPOHM IpaB i
cB0O0O] TIOAWHY I TPOMaIAHWHA, BJIACHOCTi, I'poMaji-
CBKOTO IIOPAIKY Ta TPOMAJCHhKOI 6e3meKku, TOBKiLIA,
KOHCTHUTYI[IFIHOTO JIAAY BiJ 3IOUMHHUX IIOCATAHb, 3a-
OesmeueHHA MUPY i 6e3MeKH JOACTBA, a TAKOK 3aII0-
OiraHHS B MAOyTHBOMY 3JI0UMHAM.

Bucuoku. Omike, MiICyMOBYIOUM BUIIEBUKJA-
JieHe, MOXKeMO 3pOOMTH BUCHOBOK, IO CIIeliajbHe
KpuUMiHa/lIbHe MPOBAIKeHHA «in absentia» € ogHUM
i3 pisHOBU/iB 3a0YHOI'0 KPUMiHAJIBHOTO IIPOBA/KEH-
Hd, IO 3aCTOCOBYETHCA 3a BifiCyTHOCTI mimo3pioBa-
HOT0/00BMHYBAUEHOTO, AKMH YXUIAECTHCA BiJl KPUMi-
HAJIBHOI BiJIITOBiJaJIbHOCTI Ta OTOJIOIIEHWH Y MisK Iep-
JKaBHUM Ta / 400 MIXKHAPOSHUHI POBIIYK, 32 HASIBHO-
cTi migcTaB i yMoB, mepen0aueHUX 3aKOHOM.

Imcturyr «in absentia» mocizae oxpeme wmicie
B CHCTeMi KPHMMiHAJBHOTO IIPOIECYAJBbHOTO IIpaBa
3 OTJIALY Ha HOT0 03HAKM Ta crenudiky 3aK0HOIaB-
YUX HOPM, fAKi 34CTOCOBYIOTHCA B MeXKaX TaKOI'0
IIPOBA/IKEHHS.

Jimepamypa

1. KpumiHampHUE TpoIecyaabHUE KoJeKc YKpai-
Hu. BepxoBHa Pama Vkpainu, Komexkc Vipaimu Bin
13 xBiTHa 2012 p. (y pemakmii Bix 16.01.2020 poky).
URL: https://zakon.rada.gov.ua/laws/show/4651-17.

2. Apabymau [I.T. 3a0uHOe ITPOMBBOACTBO II0 YTO-
JIOBHBIM [IeJIaM: MCTOPHUS U COBPEMEHHOCTh. Yeus-
ounck : [Torurpad-Macrep, 2007. 283 c.

3. Bengepckaa K.I'. PaccmoTpeHre yrosoBHOTO
Jiea B OTCYTCTBHUE IOACYAUMOTO : aBTOped. AuC. ...
KaHm. lopuj. HayK. Mocksa, 2010. 21 c.

4. Marsiecbka I'.B. Teopernuni sacagu 3acto-
CYBaHHSA 3a0YHOT0 IIPOBAIKEHHA B KPUMiHATIHLHOMY
mpoteci. Haykosguil gichuk Yiczopodcviozo yHisep-
cumemy. 2012, Ne 18. C. 121-126.

5. Kamioka [.M. [Ipunmun nporecyanibHOI eKOHO-
Mii B KpUMiHAJbHOMY CYJOUMHCTBI YKpaiHU : aBTO-
ped. auc. ... Kauxa, ropug. Hayk. Ogeca, 2015. 20 c.

6. MatBieBcbka I.B. 3aoune mpoBam:KeHHA dK
(hopMa KpUMiHAJIBHOTO CYIOUMHCTBA. YHigepcumem-
cvii Haykosi 3anucku. 2011, Ne 3 (39). C. 347-355.

7. Pesomtoriust 75 (11): Coser Empomsr, Mex-
IYHAPONHBIN nokyMeHT or 19 auBapa 1973 r.
URL: http://echr-base.ru/res75 11.jsp.

Anorania

Iu6ynvnuk I'. 1., JTunnur O. B. Micue cneniaisHoOro
CyIOBOr0 MpOBajJiKeHHd «in absentia» B cucremi Kpumi-
HAJBHOTO TPOIECYaJbHOTO 3aKOHOAABCTBA YKpaiHu. —
Crarrs.

CraTTi0O IPUCBAYEHO MOCIIIKEHHIO I TEOPETUYHOMY
OOI'DYHTYBAHHIO CYTHOCTi CIEIiaThbHOTO KPUMiHAJIBHO-
ro ImpoBajsKeHHA «in absentia» AK oxpemoro imcTuTyTy,
BU3HAYEHO oro crenudiky Ta OCHOBHI 03HAKM, a TAKOMXK
HAJaeThCs TPOMO3UIIiA O1TbIT KOHKPETH30BAHOTO BU3HA-
yeHHS 3a3HAYEHOTO TepMiHA. TeMaTwka CTaTTi € aKTy-
aJIBHOIO /LIS ChOTOJEHHS B pealifixX MOJiTUUHOI cuTyarrii

B KpaiHi, OCKiIbKM Taka IpaKTUKa IJIA YKpaiHu € Bifi-
HOCHO HOBOI0O Ta AUCKYyCiiiHOIO. PesyiabraTomM poboTu -
€ BCTAHOBJIEHHA MiCId B CHCTEMi KPMMiHAJBHOTO IIPOIIe-
CyaJbHOTO 3aKOHOZABCTBA YKpaiHU 3a3HAUEHOTO BUIY
mporecy. IIpoBejleHMM IOCJTiJKEHHAM BCTAHOBJIEHO, IO
i Yac BUKOPUCTAHHS 3a3HAUEHOTO IHCTUTYTY TEOPETUKHI
¥ MPaKTWKHU YaCcTO CTABJATH IIiJi CYMHIB peaJbHICTH pea-
Jisanii rapaHTiit JoTpuMaHHA IpaB i cBobox ocodu, a Ta-
KOK OJHUX i3 OCHOBHUX NPUHIIUAIIB KPUMiHAJIBHOI'O IIPO-
IecyaJpHOTO IpaBa — 3MaraJbHOCTI Ta 6GesmocepemHOCTi
IOCHiMKeHHd ITOKasaHb, peuedl i moxymenrtiB. Hamamus
OiMBII KOHKDPETHOT'O BM3HAUEHHA B HAYKOBi#l siTeparypi
Ta 3aKOHOJABCTBi, a TAKOMK aHAJi3 CYTHOCTI mpoIecy «in
absentia» e mepeayMoBOIO IS IOANBIION0 TEOPETUUHOTO
OCMUCJIEHHS, HAJEKHOTO IIPAKTUYHOTO BWKOPUCTAHHS
M030aBJIEHHA MOMKJIMBOCTI OCIIOPIOBAHHSA MOTPEOUM TaKOTO
mporiecy. OcobIuBY yBary 3BepHEHO Ha CITiBBiTHOIIEHHS
KPUMiHAJBHOTO IPOBA/KEeHHA 0e3 ydacTi mifo3pioBaHO-
r0o / 00BUHYBAUEHOT'0 B CY/Ii i3 Ba0UHUM POBTJIALOM CIIPABH.
Haroumomeno, mo 3asHaueHi MOHATTSI HE € CHHOHIMAMM.
CremianpbHe KpuUMiHalIbHe TPOBaIKeHHA «in absentia»
€ OJHUM i3 pi3HOBHUIB 3a0YHOI0 KPMMiHAJBLHOTO IIPOBA-
IUKeHHS, IO 3aCTOCOBYEThCSA 3a BiJICYyTHOCTI mimo3pio-
BAHOTO / OOBMHYBAUEHOTO, SKUU YXUIAETHCA BiJl KPUMi-
HaJIBHOI BiZTIOBiIaIBHOCTI TA OTOJIOIIEHU ¥ MisKIepiKaB-
Huil Ta / a00 MisKHaPOAHUN POBIIYK, 32 HAABHOCTI IIiCTaB
i ymoB, mepembauenux sakoHoM. OKpim Toro, y crarTi
OOT'PYHTOBYETHCA BaKJIWBICTh OCHOBHUX IIPUHIIWIIIB Ta
eJIeMeHTIB, SIKi € KJIIOUOBUMHU Ta HEOOXiJHUMM IJIs 3[ilic-
HEHHSA CIeI[iaJIbHOTO CYZOBOTO PO3MVIAAY KPUMiHAIBLHOTO
IIPOBaJKEHHA 3 METOI0 3amno0iraHHA MOPYILIEHHIO IPaB
i cBoboOz mi03pI0OBaHOTO / 0OBUHYBAUEHOTO, 3a0€3MeUeHH
TIPOBEIeHHA CIPAaBEJIUBOTO IIPOIECY, BUHECEHHA CYIOM
CIIPaBeINBOT0, 3aKOHHOTO T4 BMOTHBOBAHOTO PillleHHA,
dKe Hajasi He TiTbKU MOKe OYTH OCTATOYHUM, a I BUKO-
HYBaTUMETHCH.

Karwuyosi ciosa: migospoBannii, 00BUHYBaUeHNI, CIIe-
IiajapHe CyJ0Be MPOBAMKEHHS, ClelliaJbHe KPUMiHAIb-
He TPOBAKEeHHS, 3a0UHe KpUMiHAJbHE IPOBAIKEeHH,
«in absentia».

Summary

Tsybulnik G. 1., Linnik O. V. Place of special judicial
proceedings “in absentia” in the system of criminal
procedural legislation of Ukraine. — Article.

The article is devoted to the study and theoretical
foundation of the essence of special criminal proceedings
“in absentia” as a separate institution, defines its specifics
and main features, as well as offers a more specific
definition of the term. The topic of the article is relevant
today in the realities of the political situation in a country,
as such a practice for Ukraine is relatively new and
controversial. The result of this work is the establishment
of a place in the system of criminal procedural legislation of
Ukraine of this type of process. The study found that when
using this institution, theorists and practitioners often
question the reality of the implementation of guarantees of
individual rights and freedoms, as well as one of the basic
principles of criminal procedure law, namely the principle
and immediacy of competition examination of testimonies,
things and documents. Providing a more specific definition
inthescientificliterature andlegislation, as well as analysis
of the essence of the process “in absentia” is a prerequisite
for further theoretical understanding, proper practical
use and deprivation of the possibility of challenging the
need for such a process. Particular attention is paid to the
ratio of criminal proceedings without the participation of
the suspect / accused to trial in absentia. It is emphasized
that these concepts are not synonymous. Special



Bunyck 5(34), 2020

155

criminal proceedings “in absentia” is one of the types of
correspondence criminal proceedings used in the absence
of a suspect / accused, who evades criminal responsibility
and is wanted interstate and / or internationally, if there
are grounds and conditions provided by law. In addition,
the article substantiates the importance of the basic
principles and elements that are key and necessary for

a special trial in order to prevent violations of the rights
and freedoms of the suspect / accused, ensure a fair trial,
that render a fair, lawful and reasoned decision. Which
would be not only final, but executae in the future.

Key words: suspect, accused, special judicial
proceedings, special criminal proceedings, criminal
proceedings in absentia, “in absentia”.
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MIKHAPOJHO-ITPABOBI CTAHTAPTHU ITPABA OCOBU HA BE3OIIJIATHY ITPABOBY JOIIOMOT'Y
TA IX IMIIJIEMEHTAIIA ¥ SAROHOJABCTBI YRPAIHHN

ITocranoBka mpobaemu. 3abe3meueHHs IpaB Ta
cBO0O/ JNIOAWHU ILIAXOM AOCTYIIY Ta MOXJIHUBOCTL
pearisarii mpaBa rpoMagsgHWHA Ha 0e30IJIATHY IIpa-
BOBY JOIIOMOTI'Y CHOTOJHI € TUM BU3HAUAJIHHUM KPU-
TepieM, IO XapaKTepuaye piBeHb AeMOKpaTusailii
JepsKaBU Ta CYCIIiIIbCTBA 3aTaJIOM.

3 orIALy Ha €BPOIeHChKO-iHTerpaliiti HacTpoi cy-
yacHoi YKpaiHu HAyKOBHUH IHTepPeC 10 BKAa3aHOI TeMU BH-
KJUKaHWI TOCTPOIO HEOOXiTHICTIO IOT/IHOIEHOTO BUB-
YeHHS 0CO0JIMBOCTE €BPOIEHCHKOT0 IIpaBa, 30JIMKeH-
HS HAITIOHAJBHUX Ta €BPOIEHCHKUX ITPABOBUX CHCTEM,
BIOCKOHAJIEHHS MOKJIMBOCTEH TiCHOTO CIIiBPOGITHM-
IITBa MisK YKpaiHoto i €Bpomneiickkum CoosoM.

Amnanis pocBigy sapybiskHMX Kpain y cdepi
aTBOKATYPH Ta CUCTEMU HATaHHA IIPABOBOI JOTTOMOTH
HAJa€ MOKJMBOCTI JJIS BUSABJIEHHS IIEBHUX 0CO0JIU-
BOCTell (DYHKI[IOHYBaHHA IUX iHCTUTYTIB y €Bpomi,
JJ1s OLIHKY HATIPSAMIB Ta TeHAEHII i iX PO3BUTKY, AKi
€ HeTUIIOBHMH [IJA YKPAiHCHKOI agBOKATYpH, IJIA
OKpeCcJIeHHS IIepeBar Ta HefoJiKiB 3 MOMKJIUBICTIO 3a-
CTOCYBaHHS HAaMKpAaIuX AOPOOOK CBITOBOTO JOCBiTy
y mi#t cpepi B YKpaiHi.

Merto10 cTaTTi € BUABJIEHHA MiKHAPOIHO-IIPABO-
BUX CTaHAApTiB IIpaBa 0co6M HA 0e30IJIATHY IIPaBO-
BY JIOIIOMOTY Ta iX iMILIeMeHTAaIlifd y 3aKOHOAABCTBL
Yxpainm.

Cran mocaimsennda. BararoacnekTHicTb IUTaHb
HAJaHHA IIPABOBOI JOIOMOTH 3yMOBMJIA Heo0Xij-
HiCTh aHATi3Y IIpaIlb TAKUX HAYKOBIIiB, K A. M. Bipio-
KoBa,B.I.'oruapenko,.}0.I'1oBanbkuit, 0. M. [Ipos-
noB, B.C. 3enenenskuii, B.T. Manapeaxo, M.A. Map-
ryi, O.P. Muxaitnenko, B.B. Mongosan, B.T. Hop,
M.A. Iloropensknuii, B.M. Tpopimenro, B.II. Ilu-
0ik, O.I'. fAnoBcrka Ta immri. ITompu posmoBcOme-
HiCTh 00roBOpeHHA ITiel mpoOJeMaTUKM, OKpeMi
aCIeKTH HaJaHHS 0e30IIJIaTHOI IMPAaBOBOI JOIOMOTH
BCe II[e 3AJINIIAI0TLCA He B IOJII JOCTiKeHHs 3a3Ha-
YeHUX HAYKOBIIiB.

Burmax ocHoBHoro marepiany. IIpaBo Ha mpaso-
BY [OIIOMOTY TapaHTOBaHE KOKHOMY I'DOMAaJaHUHY

Yxpainu u. 2 c1. 59 Korcturynii Yxpainu, npuuomy
BOHO € He TiJIbKM KOHCTUTYIIiiHO-TIPABOBUM 000B’ 13-
KOM JIep:KaBU, a ¥ MiATBEPAKEHHAM TOTPUMAHHSI
B3ATUX YKPAiHOI0 MiKHAPOLHO-IPABOBUX 3000B’d-
3aHb BiIMOBIHO J0 MOJIOKEHD 3arajabHOl JeKJaapallii
npaB Jgoguau 1948 p., KouBenmii mpo saxucr mpas
JIIOJUHY 1 0CHOBOMOJI0:KHNX ¢BoOox 1950 p., MixxHa-
POIHOI'0 IAKTY IIPO TPOMAIIHCHKI 1 MOIiTHUHI mpaBa
1966 p. Ta iHmux.

Y xoptHi 1945 pory Oynmo sacmoBanHo MixkHa-
poxuy Opramisarito 00’egnanux Hamiii, a y ueps-
Hi mporo X poky migzmmcano cratryr OOH, akTus-
HY y4YacTh y po3po0ili SKOT0 B3sIU MPEACTaABHUKH
Yxpaiunu. [Ipeambyna Ta posgin 1 Bu3HAUAIOTH, III0
MeToI0 00’eIHAHHA HAIlill € yTBepPA:KeHHS Bipum B
OCHOBHI IIpaBa JIIOAWHY, CTBOPEHHS YMOB, 38 AKHUX
3MOKYTh 30epiraTucsa CIUpaBeJJuBicTh i moBara o
000B’s3KiB, IIT0 BUTiKAIOTHh 3 JHOTOBOPIiB Ta iHIINX
IKepes MiKHApOAHOTO Ipasa, O0yau po3polJieHi 3a
roJIOBYBaHHSAM MiHicTpa 3akopgouuux cupas YPCP
II. Manyinscbkoro y Ilepmomy Komireri Ha KoH(be-
penrnii y Car-®@panmnucko [8].

Yxpaina ax nosaonpasuuii uwiex OOH Buznaumia
3a0e3MeueHHsA 3aXUCTy IPaB JIOAUHYE IPiOPUTETHIM
HaIIPSMOM CBO€I BHYTPIIIHBOI Ta 30BHITHBOI O TH-
K. YKpaiHChbKe 3aKOHOZABCTBO CHOT'OHI IIPUBEIEHO
V BiTIOBiZHICTD MiXKHAPOJHUM CTaHZAPTAM 3aXHUCTY
TIpaB JIOJUHY, OTHAK OKPEMi acIeKTy MiKHaPOIHUX
HODM BaJIMINAIOTHCSA, HA HAIle IepeKOHAHHS, I03a
yBaromwo 3aK0HO/ABIIiB.

MixnapogHuii MakT Mpo TPOMAAAHCHKI Ta IOJIi-
ruuni mpaBa OOH, parudikoBanuit y 1973 pormi
Yxpaincekoto PCP, BusHauae: «Koxkenm mae mpa-
BO OyTH CYIKeHUM y HOT0 IPHUCYTHOCTI i 3axumIma-
i cebe 0coOuCTO abo 3a MOCEPeIHUIITBOM 0OPAHOIO
HUM 3aXMCHMKA; AKIIO BiH HE Mae 3aXUCHUKA, OyTH
MIOBiIOMJIEHMM IIPO IIe IIPaBO i MaTW IPU3HAUEHOT'O
oMY 3aXMCHUKA B OyIb-IKOMY pasi, KoJau iHTepecu
IMPaBOCYAIA TOTO BUMAraioTh, 0€30ILIATHO AJIS HEO-
T'0 B yCAKOMY TAaKOMY BUTIAJKY, KOJU Y HHOT'O HEMAE
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JTOCTAaTHLO KOIITIiB AJIA OILJIATH I[HOTO 3aXMCHUKA»
(mm. «d» 1. 3 cr. 14) [8].

Take (hopMy.TIOBaHHA IpaBa Ha OTPUMAHHS IIpa-
BOBO{ JIOTTOMOTY B KPUMiHAJIBLHOMY IIpoIieci abo 1moch
iTeHTHYHe 3yCTPiUYaeThCA B KOHCTUTYIIAX KiJIBKOX
KpaiH i BKJIOUEHO Yy P[] PerioHaJIbHUX JOTOBOPIB
3 mpaB JroguHu. Hampuiraan, mpaBo Ha IOPUIAUYHY
JOTIOMOTY 3aKpimieHo B cTaTTi 6 (3) (¢) €BpomeiicbKol
KOHBeHIii mpo mpaBa Jiogunu; B crarti 45 (h) (i)
Craryry Opranisamii aMepuKaHCHKUX Tep:KaB.

Crarra 6 €Bpomneiicbroi Konsennii npo saxuct
IpaB JIOAUHYU Ta OCHOBOIIOJOMHUX CBOOOJ BU3HA-
yae, M0 «KOKHUY 00BUHYBAUeHUH Y BUNHEHHI KPU-
MiHAJBHOTO NPABOMOPYIIEHHSI Ma€ IOHAMEeHIIIe
TaKi mpaBa: saxuInaTu cebe 0co0MCTO YU BUKOPUC-
TOBYBATH 3aXWCHWUKA, BUOPAHOTO Ha BJIACHUM
poscym, abo — 3a OpakoM KOIINTiB [AJA OILIATH
IOPUIUYHOI JOIOMOTM 3aXMCHUKA — OJEPIKYyBATH
TaKy JOIOMOTY 0e30IJIaTHO, AKII0 Ile Heo0XimHO
B inTepecax mpasocyansa» (§ 3(c)) [1].

Y Pesoaronii 1466 (2005) [TapiamenTCchKOi acam-
6sei Pagu €sponu «IIpo BukoHAHHA 000B’SI3KiB Ta
30008’ s13aHbL YKpaiHow», nyHKTi 13.13 BKasaHo: «...
[ToxpamuTy ZoCTyI X0 IPABOCYAAA IILIAXOM 3aIpo-
BaPKEHHS CUCTeMH 0e30IIJIaTHOI IPaBOBOI JOIIOMOTH
y BigmoBigHOCTI 10 cTanzapTiB Pagu €Bponu Ta mpak-
THKY EBPONECHKOTO0 CYAY 3 IpaB Joguum» [12].

Beynepeu moswuirii €BpomeiickKoro cCyny 3 Ipas
JIOAVHY YKPaiHCHPKUM 3aKOHOJABCTBOM BU3HAYEHO
JOBOJIL BY3bKe KOJIO Cy0’€KTiB IpaBa Ha BTOPUHHY
IIPaBOBY JOIOMOTY Ta HaJaHO TaKe IIPaBo ocobam, ki
MaiOTh CEPeJHbOMICAUHME CYKYIHUR moxim cim’i,
HIDKYMK Bl CyMU IPOMKUTKOBOTO MiHiMyMy, po3pa-
XOBaHOTO Ta 3aTBEP/KEHOT0 BiAMOBiZHO 10 3aKOHY
Yxpainu «IIpo mpo:kuUTKOBUI MiHiMyM» AJd 0cCi0,
K1 HaJe’KaTh MO OCHOBHUX COIIiaJbHUX i memorpa-
(piuyrux rpyn Hacenenud. Ha xanb, B YKpaiHi 10CUTH
Oarato Jiofieit, SKi, OTPUMYIOUM MiHiMaIbHY 3ap006iT-
HY ILJIATy, He B 3MO03i OMJIATUTH IIOCIYTH afBOKATa Ta
He HaJIeKaThb 10 cy0’€KTiB IpaBa Ha 0e30IIaTHY IIpa-
BOBY JOTIOMOTY, BifTak mo30aBjieHi mpaBa Ha 3aXHUCT.

Bumoru MixxkHapoguoi KoHBeHIIiT mpo JTikBigamio
Bcix ¢opM pacoBoi AUCKpUMiHAINii 3HAWIIIN CBOE
BTinenus B HopMax Komceruryiii YKpainu, 30Kpema,
B cTaTTi 24 3a3HaYEHO, IO «He MOJKe OyTH IPUBiIeiB
yu 00MeKeHb 3a 03HAKaMU Pacu, KOJIbOPY IIKipH, mo-
JITUYHUX, PEJNITiHHUX Ta iHIIKUX MepeKoHaHb, CTATI,
€THIUHOTO Ta COIiaJbHOI'0 IIOXOMEeHHA, MAaHOBOIO
CTaHy, MiCI[d IPOKMBAHHS, 32 MOBHUMH a00 iHIIHU-
Mu o3HakamMu» [5]. B Hopmax 3akony Ykpainu «IIpo
0e30ILTaTHY IPABOBY JOIIOMOTY» BU3HAUEHO KAaTero-
pii ocib, aAKi mMaroTh mpaBo Ha 0E30IMJIATHY IPABOBY
JIOIIOMOI'y He3aJIe’KHO Bif pacw, KOJbOPY IIKipH,
HaI[iOHAJBHOTO Ta eTHIYHOTO MOXOA:KeHH [3].

3rizao 3 Komexcom moBemiHKM mocamoBUX 0Ci0
3 MiATPUMKH IPABONOPAAKY, IpuitHATOr0 17 rpyAHA
1979 pory B pamrax OOH, mma saxucTy Bcix oci0,
3aTPUMAHUX YW THUX, IO 3HAXOAATHCA B YMOBAaX

TIOPEMHOTO PEKUMY, KOKHil 3aTpuMaHiii 0cobi Mae
OyTu HaJaHO NPABO HA JOMOMOTY, KOHCYJbTAIil0
3 a[BOKATOM i MOXKJMBICTh CHIJIKYBaHHA 3 HUM, III0
CBiIUMTH TPO HEOOXiAHiCTH HaZaHHA IPABOBOI JOIIO-
MOTHM oco0aM Ha BCiX CTafisgxX KPUMiHAJIBLHOTO IIPO-
Iecy Ta agMiHiCTPATUBHOTO CYJOUYMHCTBA. 3asHaue-
Ha HOpPMa Mi’KHApOJHOTO IIpaBa 3HAWIILIA BTiICHHS
B crarri 213 KpuminaabHOTO IIpoIiecyaabHOTO
KoJeKcy YKpainu ta crarrax 14,19 3akony Ykpainu
«IIpo Ge3omIaTHyY TPABOBY TOTIOMOTY» .

BasxmBoto € mo3uiisa €BponericbKOro cyy 3 Ipas
groguny 1o capasi Kemmbena i @esna mpotu Crosy-
yenoro KoposiBeTBa, B SKill 3a3HAUEHO, III0 TEPMiH
«CyI» Y BUBHAUEHOMY MiKHAPOTHOIO HOPMOIO IIpa-
Bi Ha 3axumcT He Mae 000B’A3KOBO TIAYMAUUTUCT AK
IOPUCIUKIIA KJIACUUHOTO TUIY, iHTerpoBaHa B IIpa-
BOBY cucTeMy fAep:;xaBu. Kpim Toro, mpaBo Ha mpa-
BOBY JIOTIOMOTY BUBHAUYAETHCA CBPOMEHCHKUM CYA0M
He JINIIE B MeXKax CYZ0BOI IPOIEAYyPH, a i Io3a Helo,
IO BUHUKHEHHS TIIPOLeCYyaJbHUX IIPABOBiIHOCHH.
3rigHo 3 HOpMaMu YKPaiHCHKOTO 3aKOHOJABCTBA IO
0esomraTHOI BTOPMHHOI MPABOBOI JOIOMOTHW HAaJe-
JKaTh TaKi BUAM NPABOBUX IIOCIYT, AK 3aXUCT Bif
00BHMHYBaUeHHSA, 3MiiICHeHHS MPeJCTAaBHUIITBA iHTe-
peciB ocib, 1110 MaTh IPaBo Ha 0€30IJIATHY BTOPUH-
HY IPaBOBY JOIOMOTY, B CyAaX, iHIINX AeP:KAaBHUX
oprasax, opraHax MiCIIeBOTO CaMOBDPSAyBaHHsA, IIe-
pen iHmMUMEU ocobaMu, CKJIAJAHHS IMPOIECYaTbHUX
IOKYMeHTiB. BinmoBifgHo, 3aKoHOZaBeIb He 00MEKYE
KOJIO BUIAAKIB IPOITECYANBbHOTO 3aXUCTy MPEACTaB-
HUILTBOM y cynax [7].

B «OCcHOBHUX TIOJOKEHHAX IIPO POJIb aIBOKATIBY,
npuitaAaTux 7 Kourpecom OOH 1o samobiraunuio 3;10uu-
HaM, mmepexdaveHo, 1o «ocoba, dKa He Mae aJBoKaTa,
V BUIIAAKAX, KOJU iHTepecHu IPaBOCYAAS BHMATAlOTh
IIbOT'0, TOBUHHA OYTHU 3a0e3meueHa JOIOMOI00 aIBOKa-
Ta, IKWI Ma€ BiIIOBiIHY KOMIIETEHIIIIO i IOCBif BeleH-
HS CIIPaB, 11100 3a0e3neunTy it e(eKTUBHY IOPUIUUHY
JOIIOMOTY 0e3 OILIaTH 3 ii cTOpoHH, AKII0 V Hel HeMae
HeoOxigHmx KomtiB» [9]. Ila rapantia mepexbauena
3akonoM Ykpainu «IIpo agBokatypy» [2], «IIpo 6e3o1-
JIATHY IIPABOBY fomoMory» [3], KpuminamsHo-mporiecy-
aIpHUM KojekcoM YKpainu [6]. Cy6’ekTaMu HagaHHS
0e30ILIaTHOI BTOPMHHOI IIPABOBOI JOITOMOTH B YKpaini
MOKYTh OyTH BUKJIIOUHO agBoKaTu. OIHAK 3iIHO 3 Uac-
TuHOI0 2 crarTi 2 3akony YKpainu «IIpo GesomaaTHy
IIPaBOBY [JOIIOMOTY» IIOPAJOK HAJaHHS 0e30ILIATHOL
mpaBoBoi JomoMoru (GisuuHuM ocobaM Ha OIarofifiHnx
3acajax (PisyuHUMU Ta IPUITIHIME 0cO0aMu, IKi 3a-
AMaOThCA OJIATOAINHOI0 isIBHICTIO caMOCTiiHO abo
CIiTBHO 3 BiAMOBiZHMMM OJaromifiHMMuU OpraHisaIrid-
MU, PETyII0I0ThCA BiITOBITHUM 3aKOHOJABCTBOM i CTa-
TyTaMu ITuX opranisariii. OTiKe, 3aJHUIIA€THCI HE3PO-
3YMLINM, U MOKYTh OJIaro/IifiHi opraxisairii HagaBaTH
0e30IIaTHY BTOPUHHY IIPABOBY JOIOMOTY. SIKIITO0 BOHI
€ cy0’exramu Il HagaHHS, TO BOAUAETHCS MMOPYIIEHHS
HOPMHU Mi’XHAPOTHOTO IIPaBa, IKa HAJa€ TaKy MOKJIN-
BiCTBb BUKJIIOUHO a[BOKATAM.
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IIpukapnamcvruil OPUOUYHUIL BICHUK

CBimueHHAM €BpOMeNCHKOI iHTerpamii Yxpainu
Ta MiABUINEHHS 11 MiKHAPOAHOTO aBTOPUTETY € BCTYII
yKpaiHcbkoi aepsxasu go Pagu €Bpomu, 110 BigdyBes
9 mucromaza 1995 poky Ha ypouwucrTiii ImepemMoHii Ha
oI mepex ITamamom €spomu y Crpacoypsi. B Peso-
aortii (78) 8 «IIpo ropuanuHy IOIOMOTY i KOHCYJIBTY-
BaHHA», mpuitHaTiii Komiterom Minictpis Pagu €B-
pomuz 02.03.1979, sasnaueno: «Hagamua opugndaHol
JIOTIOMOTH — I1e He IIPOSiB MIJIOCEPHs, a 0008’ A30K, ITI0
MOKJIJIEHNH Ha CyCcIiibeTBO» [12]. KonBenmis mpo 3a-
XHCT IIPaB i OCHOBOIIOJIOMKHUX CBOOO, IPUIHATA B paM-
kax Pamu €Bpomu, € KII0YOBUM JOKYMEHTOM €BPOIIEH-
CbKOI opraisarii, 1[0 BU3HAUA€E MPABO KOKHOTO Ha
IOPUANYHY JOIIOMOT'Y 3aXMCHUKA, a 32 OPaKoM JocTat-
HiX KOIITiB IJId OILIATH IOPUANYHOI JOTIOMOTHY 3aXMC-
HIKA — OJIeP:KYBaTU TaKy HOMOMOTr'Y 0€30ILJIaTHO, KOJIK
ITbOT'0 BUMATAIOTh iHTepecy mpaBocy s [4]. 3asHaueHe
IIPaBO 3aKPiILTIOEThCA KOHBEHIII€I0 IK IpaBo 00BUHY-
BaueHOTO y BUMHEHHI 3JI0YMHY Ha IIPABOBUM 3aXUCT Ta
moJIArae y mpasi 3axuiartu cebe ocoducTo, MaTu 06pa-
HOT'0 CaMoI0 00000 3aXMCHUKA i, 32 BUSHAUEHUX YMOB,
MATH IPU3HAUEHOT'0 HOMY 3aXUCHIKA 6e30ILIaTHO.

3rigmo 3 IlopsagKoM OILIATH HOCJIYT Ta BifIIKO-
JYBaHHSA BUTPAT aJBOKATiB, IKi HajgamoTh 0e30I-
JIaATHY BTOPUHHY IIPaBOBY JA0OIIOMOTY, 3aTBEP/KEeHO-
ro ITocranosoio Kabinery MimicTpie Ykpainu Bix
17 Bepecusa 2014 p. Ne 465 [11], obuncieHHs pos-
Mipy BuUHAropoau Ta ii BUIJIATH, BiAIMKOAYBaHHA
BUTPAT, 0B’ A3aHUX 3 HAJAHHAM 0€30IJIaTHOI BTO-
PUHHOI IPaBOBOi JOIOMOI'H, aJBOKaTaM, dKi Hama-
10Th 0€30IJIATHY BTOPUHHY IIPABOBY JOIOMOTY 0CO-
0aM, 00YMCIIOETHCA 3a CIeliaJlbHOI (HOPMYJIOIo,
BUXOAAYMN 3 YCTAHOBJIEHOTO PO3Mipy OILIATH 3a TO-
IUHY pobOTH aJBOKAaTa, PO3PaxyHKOBOTO Yacy, III0
BUTPAUYAETLCSI AJBOKATOM Ha HAJaHHS JOIOMOTH
B OIHOMY KPUMiHAJIbHOMY IPOBAJKeHHI, 3 ypaxy-
BaHHAM 0COOJIMBOCTEH cTagill KPUMiHAJIBLHOTO IIPO-
BaJ’KeHHS, MPOTATrOM AKOTO aJBOKAT 3AiMCHIOBAB
3aXMCT, IOBHOTH YYAaCTi aJBOKAaTa y BigMOBiZHMUX
IpoIlecyaIbHUX MifdX, & TAKOMXK CTYIEeHs CKJIAJHOCTL
KPUMiHAJIbHOTO IPOBAMKEHHS.

S cBiguMTH MpaKTHKA, BUHATOPOJA, BU3HAUEHA
(hopmy.I010, € HEIOCTATHLOIO I TPOBEIeHHS alBOKa-
TOM yCiX HeoOXiJHMX MPAaBO3aXMCHUX Aifi. Ba:KImuBoI0
B IiAIBHOCTI aJBOKATYpH, a BiITaK B HaJjaHHI AKicHOL
0e30mIaTHOI MPAaBOBOI JOIIOMOIH, € HASIBHICTH e(ek-
THUBHOI CHCTeMU CAMOBPSIYBAHHSA IIPABO3aXMCHUKIB.
HeoOxigmicTs ii CTBOpPeHHS BHM3HAHA MiXKHAPOLHOIO
CIiIBHOTOIO Ta 3a3HaueHa B Pekomenaitii Pagu €Bpo-
7 TIpo cBoboxy mpodecii agBokaTa. 30KpeMa, 3TiTHO
II. 5 320X0UeHHS 10 ()OPMyBaHHS Ta (DOPMYBAaHHS IIPO-
(beciiiHMX MiclieBUX, HAI[IOHAJIBHUX 1 MiKHAPOTHUX
00’eTHAHD, He3AJEKHUX Bifl BIagU Ta BiJ MIMPOKOTO
3arayy, MOBMHHO OyTH JO3BOJIEHO aBOKATAM, OCKi/b-
KM METOI0 iX CTBOPEHHS € 3MiIlHeHHSA CTaHJAPTiB
mpodeciiiHoi AisabHOCTI i 3aXWCT HE3ale:KHOCT aj-
BOKATIB, IIT0 € 0COOIMBO Ba:KJIUBUM IIiJl 4ac HaJAHHSA
OesomaTHOI mpaBoBoi gomomoru. CIiIKo0 agBoOKaTiB

YKpaiHu HEOZHOPa30BO HATOJIOIIYBAJIOCH HA IILOMY,
OJHAK CHOrOAHI B YKpaiHi He CTBOPEHO Mo0ymoBaHOI
Ha mpo(eciiiHuX 3acazax €TMHOI KOJeril aJiBOKATiB,
saKa Oyaa 0 HeypsAgoBOIO opraHisaiieio i ympasainms
SAKOIO 3LificHIOBAIOCKH i1 wieHamu. YacTKoBO HeoOXiz-
Hi ¢yHrnii Bukonye Coinka agBorariB YKpainu Ta
perioHaNbHI KBaTi(hikamiiyi i gucruTinapHi Komicii
aJBOKATIB, Jie AK aledlifiHa iHCcTaHIid A€ BUIa KBa-
Jmidikamifina Komicia agsBokariB. Ha posriani y Bep-
xoBHi Pagi Ykpaiuu mepebyBaioTh UMCI€HHI 3aKOHO-
MPOEKTH, IO IependauaioTh CTBOPEHHS He3aleKHOI
opramisarii aJBOKaTiB3 MIUPOKUMH ii (DYHKITIAMIU.

Bucuosku. Ot:xe, chborogui B YKpaini BinoyBaeTn-
cd afamTalisga yKpaiHChKOTro 3aKOHO/IaBCTBA 0 3aKO0-
HOomaBumx HOpM E€Bponeiickkoro Corosy. IlosuTusHi
3MiHU CYIPOBOMKYIOThCSA ¥ IEBHUMHU HEIOJiKaMU,
AKi € BCi MIaHCK BUNIPABUTH Ta MOOYAYBaTH B3ipIleBY
cucreMy 0e30ILIaTHOI TPABOBOI JOTIOMOTH.
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Anorania

Jezan I. M. Mi:xxHapogHO-IPaBOBi CTAaHAAPTH MpaBa
0co0u Ha 0e30IJIaTHY IPABOBY JOMOMOTY Ta iX iMmiaeMeH-
Tallig y 3aKoHOmaBcTBi YKpainu. — CraTTs.

CraTTsa mpucBsSueHa 0COOJIMBOCTAM HagaHHSA 0e30-
IJIATHOI MpaBOBOi JomoMoru B YKpaimi Ta Kpainax €s-
porneiicbkoro Cowo3y. Po3kpuro posb Ta 3HaUeHHA 6€30-
ILJIATHOI IPAaBOBOI JOIIOMOTrY B MeXaHi3Mi 3aXMCTy IpaB
i cBobON MIOAUHYU 1 TpOMaASHNHA, IPUHIUIN i HaTaH-
HA B Kpainax €Bpomeiicbkoro Cowosy Ta B Ykpaini. IIpo-
aHaJi30BaHO MisKHAPOJHO-IIPABOBI CTaHAApTU IIpaBa
ocobu Ha 6e30IJIaTHY NMPaBOBY AOIOMOTY Ta iX imILie-
MEHTAIlil0 y 3aKOHOZABCTBI YKpainu. 3pilficHeHO aHa-
JIi3 TepMiHOJOTIUHUX Ta TEOPETUKO-IPABOBUX ACIEKTiB
0esomIaTHOI MPaBOBOi JomoMOru B YKpaini. Buasieno,
1[0 HAYKOBUH iHTEpec A0 Iiel mpobaeMaTUKU 3yMOBJIE-
HUI HeoOXigHicTi0O moriambIeHOro BUBYEHHS OCOOJIH-
BOCTEH €BPOIEHCHKOr0 IpaBa B Me:KaX iHTerpamiiiHux
mpotecis, 10 BigbyBaoThesa B YKpaiHi, 301MKeHHA Ha-
IiOHAJTBHUX MPABOBUX CHUCTEM, BIOCKOHAJEHHS MPaBo-
BUX 3acaf] CIiBpobiTHUIITBA MiK YKpaiHoo Ta KpaiHamMmu
€spomneiicbkoro Comay.

Oco0smuBy yBaAry y CTATTi MpUiJeHO 3’ ICYBAHHIO 0CO-
OnuBoOCTeH AiANbHOCTI cy6’e€KTiB HamaHHS 0e30mIaTHOI
IPaBOBOI JOIOMOTH B YKpaiHi Ta Kpainax €BpomeiichbKo-
ro Coto3y. AHamiz MiKHapoZHOTO MOCBimy opramisarrii
i mismbHOCTI cucTeMu 0e30IJIaTHOI IPaBOBOI JOTOMOTH
Jlae 3MOT'Yy BUSBUTH IIE€BHi 0COOJIMBOCTI IIHOTO iHCTUTYTY,
HaPAMU i TeHAEHI[il 10r0 POSBUTKY, AKIi ITe He BJIaCTUBL
VKpaiHCbKill cucTemi 6e3omiaTHOI mPaBOBOI AOIOMOTH,
00’€KTUBHO i KPUTUYHO OI[iHUTH AiAMbHICTH I[HOTO iH-
CTUTYTY B YKpaiHi, BCTAHOBUTU II€pEBaT¥W i HEJOJIKH,
OKPECTUTH IIAXY MOAANBIIOTO ped)OpMyBaHH, 10 T03-
BOJIUTH BUPIIINTY aKTyaJIbHi IUTaHHA, K YCIiIIHO Bpe-
T'yJIbOBaHi B 6isbitocTi Kpain €Bponeiicbkoro Coway.

3ampomnoHOBaHO MiAXim, 8TiMHO 3 AKUM Cy0 €KTHBHE
IpaBo Ha 0e30ILIATHY IIPABOBY JOIIOMOTIY BKJIIOUAE TIO3M-
TUBHUH 000B’ 30K [ep:KaBu 3 ii 3abesmneueHHsd, 10 HAJA€
JIep:KaBi JOCTATHBLO ITUPOKI JUCKpPEIiiiHi TOBHOBAKEHHS
MO0 KOHTPOJIIO 3a AKICTIO TAKOi JTOIOMOTH, IO CBOEIO
Yeproi MOJKe CTBODIOBATHU II€BHi 3arpo3u IJIsA HE3aJeK-
HOCTI aIBOKATypH.

YzaraapHEeHO MEePCHeKTHBU POSBUTKY 3aKOHOIAB-
YOr0 peryJioBaHHA CHCTeMH 0e30ILIaTHOI IIPaBOBOI

IOTIOMOTM B YKpaiHi B KOHTEKCTi €BpOIeichbKoi iHTerpa-
mii, Ta PO3KPUTI MEPCIeKTHBM afamTallii yKpaiHCBKOIO
3aKOHOJABCTBA BIiAMOBIZHO 10 BaKOHOJABUUX HOPM
€Bpomeiicbkoro Comay.

Karwuosi caosa: agBokaTrypa, 0OesomjaTHa IIpaBOBa
JIOTIIOMOTa, Mi’KHApOAHO-IIPABOBI CTAHAAPTH, iMILIEMeH-
Tamif, PUIAYHA TOMOMOra, IPABOBUI CYIPOBi, mpaBo
Ha JOIIOMOTY

Summary

Legan I. M. International legal standards of the
person’s right to free legal aid and their implementation
in the legislation of Ukraine. — Article.

The article is devoted to the peculiarities of providing
free legal aid in Ukraine and the countries of the Europe-
an Union. The role and significance of free legal aid in the
mechanism of protection of human and civil rights and
freedoms, the principles of its provision in the countries of
the European Union and in Ukraine are revealed. The inter-
national legal standards of the right of a person to free legal
aid and their implementation in the legislation of Ukraine
are analyzed. The analysis of terminological and theoreti-
cal-legal aspects of free legal aid in Ukraine is carried out.
It is revealed that the scientific interest in this issue is due
to the need for in-depth study of European law within the
integration processes taking place in Ukraine, convergence
of national legal systems, improving the legal framework
of cooperation between Ukraine and the European Union.

The article pays special attention to clarifying the pecu-
liarities of the activities of free legal aid entities in Ukraine
and the countries of the European Union. Analysis of inter-
national experience in the organization and operation of the
free legal aid system allows to identify certain features of
this institution, directions and trends of its development,
which are not yet inherent in the Ukrainian free legal aid
system, objectively and critically evaluate the activities of
this institution in Ukraine, outline ways to further reform,
which will address current issues that have been success-
fully resolved in most countries of the European Union.

An approach is proposed according to which the sub-
jective right to free legal aid includes a positive obligation
of the state to provide it, which gives the state a suffi-
ciently wide discretion to control the quality of such as-
sistance, which in turn may pose certain threats to the
independence of the legal profession.

Prospects for the development of legislative regula-
tion of the free legal aid system in Ukraine in the context
of European integration are summarized and prospects
for the adaptation of Ukrainian legislation in accordance
with the legislation of the European Union are revealed.

Key words: advocacy, free legal aid, international
legal standards, implementation, legal aid, legal support,
right to assistance.
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IIPABOBE PETYJIIOBAHHSA YTHUJISAIIIT CY/EH

ITocranoBka mpodaevu. Mopcbke abo piukoBe cya-
HO € IKepesioM IIiBHUINeHol He0esleK! Ta Mae CBii
TepMiH ekcruryarariii. [licia sakiHueHHA 6e3meuHOTO
TEePMiHy eKCILTyaTallil HeMUHYYe IIOCTaE TUTAHHA HOTo
yTuisanii, a OesmeuyHa Ta HEIIKiiIMBa yTHIizallis
MOPCBKMX CyAeH € BKpail aKTyaJabHOI. SaKiHUeHHS
TEePMiHy eKCILTyaTallii cyaHa IOPOJKY€E ITeBHI PUSUKI:
(pimaHCOBI 3aTpaTH CyJHOBJIACHUKA HA YTPUMAHHS CTa-
poro cynHa, 3a0pyAHEHHI HABKOJIUIITHBOTO IIPUPOTHBO-
T'0 CepPeIOBHUIIA, 3aTP03a JKUTTIO Ta 3[J0POB 10 JIIOIeH.

HemopmoBanuii Ta 6e3KOHTPOJBHII MPOIEC YTH-
Jisarii cyaeH TpPU3BOAUTH A0 IMIKOAM AK TOBKIJIIO,
TaK i JIOAAM, dKi samidHi mig vac yTuiaisamii ta axi
JKUBYTH 011 MicIih yTumisamii.

AKTyaqbHUMM € THUTaHHS HOPMATHBHOI perJia-
MeHTaIii yTuiisaiii MOPCHKUX/PIUKOBUX CYI€H,
(bopMyBaHHSA TEXHIKO-IOPUIWYHUX CTAHIAPTIB Ha
MiKHApPOZHOMY pPiBHI Ta iX BIpOBaI:KeHHS Ha BHY-
TPIITHBOAEPKABHOMY PiBHi.

Mertoro cratTi € aHATi3 CTaHY IPABOBOI perjaMeH-
rarii yTunaisamnii MOpChbKUX /PiYKOBUX CYZIeH.

Anani3 ocraHHiX JocHigikeHb Ta MyOmiKaIii.
IIuranna yrtuiisaiii cyzeH y HayKoBiil JiTepaTypi
BUBYAEThCA IEPEBAKHO 3 TEXHiUHOI, eKOHOMiuHOL
abo exosoriunoi Touok 30py. IOpuamuni muraHHA
3a3HaueHoi mpobJeMaTUKY He PO3KPUBAIOTHCI, a0o
MiCTAThCA 3TaAKM B HEe3HAUHiH KiTbKOCTiI B poboTax
BiTUMBHAHUX Ta 3aPy0iKHNX HAYKOBIIiB.

Temarumi yTwmisarii cymeH mIpucBAYeHI pPoOOTH
Takux 3apybi:kHUX aBTopiB: A. Kelly, J.P. Mallory,
K. John, J.W. Bull, R. Goy, A. Lilar, C. Van Den
Bosch, C.P. Srivastava, F. Bowen, C. Chanew, P. Gwin,
M. Fahsi, B. Tuncak Ta BiTUM3HAHHX HAYKOBIIiB:
JI.B. Ilizianani, B.C. Haymosa, 1.B. Kounesa.

Burnan ocHoBHoro marepiamy. IIpaBoBa perua-
MeHTallis MUTAHHS yTUIisalii cygeH Big0yBaeThcsa
Ha JEeKLTbKOX PiBHAX: MiKHApPOAHOMY, PerioHaJb-
HOMY, HalioHasbHOMy. Ha wMikHapogHOMY piBHIL
Po3po0eHHAM MTPO(iIbHUX HOPMATHUBHUX AaKTiB 3
YTHIi3aIii cyIeH saiMaoThea MiKHAapogHA MOPChKA
opranisaris ta Oprauiszamnia 00’ egnanux Hariii.

¥ 70-80-x porax, micjsa JeKiTbKOX MOPCHKUX Ka-
TacTpod CBiTOBA CIiNBHOTA HAMOJATANa Ha 3a00pOHi
BiIbHOI TOpPTriB/Ii HeOe3meUHUMU BigxomaMu. ¥ pam-
Kax exojoriunoi mporpamu FOHEII 6yno mpuiiaro
BaselbCchbKy KOHBEHITiI0 PO KOHTPOJIb 38 TPAHCKOD-
TOHHUM IIepeBe3eHHSAM HeOeslMeuHMX BigxomiB Ta ix
BUJAJIEHHAM, KA € 000B’I3K0BOI0, ii paTudikysasu
Oinpire 170-tu kpain.

BasenbcbKa KOHBEHIIiA PO KOHTPOJbL 3a TPaH-
CKODP/JOHHUM IIepeBe3eHHAM He0e3meuHuX Bigxo[iB
Ta Ix BugaJeHHAM Bif 22 6epesHsa 1989 poxry € mix-
HapOIHUM JOTOBOPOM, AKHUI OYB MiATOTOBAEHUN I
CKOPOUEHHS PyXy He0e3meuHMX BifXoiB y KpaiHax
i ana samobiraHHda HEKOHTPOJBbOBaHiNM yTuiisairii
He0e3meUHUX BigXo/iB y KpaiHax, I0 po3BUBAIOTHC.
KouBenuisa Mae Ha MeTi 3MEHIIUTH KiJIbKiCTh 1 TOK-
CHUHICTh 3i0paHMX BigXo#iB, 100 YIPOBAIUTH €KO-
JIOTiuHO OesmeuHe YIPaBIiHHA HUMHU SKOMOTA OJIMIK-
ue M0 J:Kepesia BUPOOHWIITBA Ta HAJATH JOIOMOTY
Kpainam, 1[0 pO3BUBAIOTHCS, 3 EK0JIOIIUHO Oe3IeuHo-
T'0 KepiBHUIITBA HeOe3MeUHNMH Ta iHIINMHU Bigxo/a-
MM, IKi BOHU CTBOPIOIOTE [1].

¥ 1995 pori 6y710 cTBOpeHO MOIPaBKY A0 bazenb-
cbKOI KOHBeHIIi1 mpo 3a6opony. [TonpaBka 3a60pouse
BUBEe3eHHs He0e3IeUHNX BiIXOLiB 3 OiIbII PO3BUHE-
HUX JI0 MEHII PO3BUHEeHUX Kpaid. [lompaBka Hadysa
ynaHOCTI 5 rpyaua 2019 poxy Ta Oyia mepeHeceHa
B 3aKoHomaBcTBO Coiody Permamentom €BpomeiichbKo-
ro Coro3y mpo BigBanTamkenuna Bigzxonis (EC WSR).
Excnopt nebesneunux Bigxoxis 3 €C 1o kpaiH, 1110
po3BUBaIOTHCH, 3a60poHEHO [2].

IlixaBuM € BU3HAUEHHS TepMiHA «CyIHO» B Basess-
CbKill KoHBeHIii. TepmiH «CygHO» BM3HAYAETHCA AK
HebesmeuHi BigXoau uepes IXHI TOKCHYHI KOMIIOHEH-
TH, TaKi AK aszbecT, CBUHENb Ta PTyTh. IlikaBuMm € Te,
1110 TaKe BUBHAUEHHS CyJHA XapaKTePHO JIUIIIe JJId Iiel
kouBentii. Ik Bigmiuae O.M. [llemaxkin, «y MOPCHKO-
MYy IIpaBi TepMiH «CyJHO» PO3KPUBAETHCS TLILKHU CTO-
COBHO METH! KOHKPETHOTO IIPaBOBOTO aKkTa» [3, ¢. 52].

Taxo:x KonBentria Harosorye: « Bizxomu, 1110 BUHHI-
KalOTh y PesyJbTaTi HOPMAJBHOTO (DYHKI[IOHYBaHHS
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MOPCBKUX CYZ€H, CKUIAHHA SKUX OXOILIEThCS IHIIN-
MU MiKHAPOJHO-IIPABOBAMU JOKYMEHTAMH, BUKII0YA-
10TbeA 31 cdepu fil miel Korsenmii» (crartsa 1) [1].

HesBasxatoun Ha Te, 1m0 BasenbcbKa KOHBEHIIIA
€ BeJIMUE3HUM BUTPAIeM IS eKOJOTiuHOI cIipaBes-
JIUBOCTi, B 3aCTOCYBaHHi ii ITOJIOKEHB IMOAO CYIeH
BUHUKJM TPyAHOIIi. BaraTo €BpomeifichKUX CyIeH
ONMHAITHCA Ha msxax IliBnennoi Asii, HesBaskao-
uyn Ha BasebChbKy KOHBEHINI10, BKJIIOUAIOUHN [TOMIPAB-
Ky IIpo 3a00poHy, AKa 3acTocoByeThesa B €C. Cropo-
HU BU3HAJIHU, 1[0 BasesbCbKUil KOHTPOJIb OiMbIIiCTh
IUX BAMAAKIB 00X04UTh CTOPOHO0. OCKiIBKH CYIHO
CTa€ BiIX0ZOM JIMIIIE TO/i, KOJIU HAMipu yTUJIi3yBaTh
0T0 OUeBH/HI, BIACHIKAM CYJeH JOCTATHLO CXOBATH
CBOI CIIpaB:KHi HAMipu Bij MicIleBUX opraHiB Biagu
[4]. HditicHO, CyaHOIIABHI KOMIAHIi YaCTO TIOMILIKO-
BO 3allepeuyi0Th, IO CyAHA IPU3HAUEHI JJIA 3JI0MY,
i HaTOMiCTb 3aABJISAIOTD, IT[0 CYAHO IPIMYE 10 PEMOH-
Ty B IOK a00 IpojiaHe IJIsd MOJAIbIIIOT0 eKCILIyaTalli-
WHOTO BUKOPUCTAHHS.

Bazenrbchbka KOHBEHIIS TaKOMK CTOSJIA HAa CYTL
BaKJIMBUX PillleHb, TAKUX AK ITOCTaHOBA BepxoBHO-
ro cyny 2009 pory B Banrmagen, ska 3akpuia BCIO
rajaysb, OCKiJIBKM BOHA He IpAII0OBAJa BiAMOBiIHO
[0 UMHHOTO HAI[iOHAJBLHOTO Ta MiMXKHAPOJTHOTO eKo-
JIOTIUHOT'O 3aKOHOZAaBCTBAa. B €Bpomi excmopT cyaeH
IO ILUISKHUX JOKiB OYB IPUNMHEHUN Ha OCHOBI BU-
mor €C WSR. Iligsumena obisHaHicTh i3 KaaaMmyT-
HAM 0i3HECOM MO0 TOKCHYHOI TOPTiBJII cygHAMM
IpU3BeJIA 0 KiJbKOX PO3CIiAyBaHb, IO TPUBAIOTH,
iB 2018 pori B Himepangax BJIacHUK Cy/JHA BIEpPIIe
0yB IPUTATHYTHH 10 KPUMiHAJBHOI BiAMOBigZaIbHO-
CTi 3a Te, I[0 MaB HaMip YTUJIi3yBaTy YOTUPHU CYIHA
Ha ki B [aaii [5].

Ykpaina Tex patudikysasa BbasenbcbKy KOHBEH-
Iif0 IPO KOHTPOJIb 34 TPAHCKOPAOHHUM IIePEBE3eH-
HAM He0e3meUHMX BifXOomiB Ta ix BupameHHAM [6].
Taro:k B YKpaiHi € mesari mignpuemcrsa, aKi saiima-
I0ThCS YTIIi3allielo HeOe3meUHUX BiIXOiB Ta MOp-
CHKMX TPAHCIOPTHUX 3ac00iB, ajie CTATHUCTUKA 11010
miel gispHOCTI BifCyTHA.

¥ 2002 pori cexperapiarom BasenbcbKoi KOHBEH-
1ii 6ysiz pospob.ieni TexHiuHiI BKasiBKH 111010 €KOJIO-
riuHO 0€3IIeUHOT0 PEryII0BaHHS TOBHOT'O TA YACTKOBO-
T'0 IEMOHTAKY CyZeH. BoHU HOCATL PeKOMeHJAIli THI
xapakTtep. JoxymentT 6yno Bunano 1 ciuna 2003 pory
I KpaiH, AKi BiKe MaioTh abo CTBOPIOIOTH 00 €KTH
I yTurisarnii cygsed. HacranoBu MiCTATH peKOMEH-
JaIii 10/0 mPoIeayp, MPOIeciB Ta MPaKTUK, AKi He-
00XiTHO 3aCcTOCOBYBATH IJid 3a6e3meueHHsa Oe3meuHol
Ta eK0JIOTIUHO 0e3IeYHO0l TPaKTUK M.

Hapasi 11i Pekomenparii He cToCyOThCSA 3aX0/iB
o040 MiHiMizaIlii HebesmeuHNX MaTepiaiB, Ki 3Ha-
XOIAThCSA HA0OPTY CyAHA IIepel TUM, AK iX BiITpaBUTH
Ha 00 €KT 3 mepepoOKu cyaeH. Baaraui, Pekomengamii
00MeKYIOTHCA TeXHIUHMME Ta IPOIe 1y PHUME acIIeK-
TaMHU JeMOHTaXy CYAHA. 3PO3YMiJo, IO HOPUIAY-
Hi MTUTAaHHSA IOAO eKCIOPTY CYAeH K He0esmeuHuX

BimxoxiB Bce mie mMaioTh OyTu BuBUeHi IOpuanunoio
pobouoio rpymoio basenbcbKoi KOHBEHITII.

Iama Pesoutoria po3pobieHa qad HaJaHHA PEKO-
MeHJAIiil yciM 3aliKaBJIeHUM CTOPOHAM y IIpoleci
yrumisanii cymen. Ilo HuX BifHOCATBCA JEePIKABU
mpamopa, mopTy ¥ yTuiaisaiii, Baagu cymHOOYIiB-
HUX KpaiH i KpaiH, 110 mocTavaoTh CyAHOBE 00JIa-
HaHHA, a TAKOK BiAMOBiIHI MisKypam0Bi opraxisarii
Ta KOMepIIiiiHi opraHu, Taki AK BJACHUKHU CYJEH,
cynHoOyniBHiI Bep(di, 3aBoU-BUPOOHUKY CYTHOBOTO
yCTaTKyBaHHA, PEMOHTHI Ta yTuaisamiiiui migmpu-
emcrBa [7]. [lo ZOmATKOBMX 3alliKaBIEHUX CTOPiH
BigHOCATHCA pOoOOUi, MicIleBi CIiIBHOTH, €KOJOTiuHL
Ta TPYZOBi opraxisarii.

Y Pesouttoniil Bu3HAUAIOTHCA: III0 BiTHOCHUTBCA O
MOTEHITi iHO HeOe3MeUHNX MaTepiaiB; HAABHICTD «3e-
JIEHOTO TIACTIOPTa» IJIA CYIAHA; IPOIEAYPH, IO CTOCY-
I0ThCA HOBUX CYyJIEH IIT0JI0 YTUJIi3allil; TpoIeaypHu, 1o
CTOCYIOThCA iCHYIOUMX CYAeH IoA0 yTurisamii [7].

¥ 2009 pori B 'orkonsi 6ys10 mpuiiaaTo ['0HKOHT-
CbKY KOHBeHITi 10 Mi:KHApOAHOI MOPCHKOI opraHisairii
(IMO) mpo 0OesmeuyHy Ta €KOJOTiuHO 0e3meuyHy yTu-
Jgisariio cyzeH. KoHBeHIIis BCTAHOBIOE CTAaHIZAPTHU
100 TIepepo0KU CyAeH Ta IOKJAajae BiAmoBimams-
HiCTh 3a BUKOHAHHSA 3a A€PIKABOIO IIpamopa cy Ha Ta
nep:xaBoio mepepoOku. Creopenuio Konsenirii mepe-
nyBajyo npuitaarta y 2003 p. Acambieero IMO Ke-
piBHMIITBA 3 PO36MPAHHA CYAeH i MOTIM MIPUAHATTI
y 2005 p. 24-10 cecieto Acambuei IMO pimmenusa mpo
HeoOXimHicT, pO3pobJIeHHS 000B’A3KOBOTO iHCTPY-
MEHTY JJId IJ100aJbHOTO 3aCTOCYBAHHSA.

3riguo 3i cr. 3 KoHBeHIis 3aCTOCOBYETHCS [0
«cyzmes 500 i 6isbire ToHHY [8].

KouBeHIlisT He 3aCTOCOBYETHCS «J0 BiliCHKOBUX
KopabJiB, BiliCbKOBUX JOMOMiKHUX CYIeH, a TAKOMK
Cy[eH, I[0 BUKOPUCTOBYIOThCS AJIS AePIKaBHOI HEKO-
MepPIifHOI CaIyKOu.

KonBenrisa Tako He 3aCTOCOBYETHCA N0 CY[eEH,
[0 IPAIIOIOTh YBECh TEPMiH CIYKOW y Bomax, IO
3HAXOMATHCA IiJ IOPUCAMKIIIEIO Jep:KaBU, MIPAIoOp
AKO1 BOHU HECYTh» [8].

Kousenris BBOAuTh MmOHATTS «Ship recycling
facility» (crarTa 2 Busnauenns) [8], Ake yKpaiH-
CBKOI0 MOBOIO JOCJiBHO IIEPEKJIACTH HEMOKJIUBO.
Ilame CcJIOBOCIIONIYUEHHS O3HAYAE TEPUTOPi0, fAKa
€ MaliJaHYUKOM, TOKOM ab0 CIIOPYZOI0, IIT0 BUKO-
PHUCTOBYEThCA I yTUaizalii cynen. Tomy HaiOiabIT
TOUHUM IIE€PEeKJaJOM MU IIPOIOHYEMO BUSHAUUTH
AK «00’€KTH 3 yTHisallii cymeH», AKi OyayTh came
BKJIIOYUATH BCi MicIid, me OyAyTh YTUIi8yBaTHCh CYI-
Ha: IOKH, Bep(i, crropyau Ta iHIe.

OcobauBy yBary KoHBeHIIiA mpupinsde iHcmekTy-
BAHHIO CyIHA, fKe Oyme yTuIisyBaTuch abo Ie BHU-
kKonye peiicu. ¥ Homarky mo Konsenrtii, Axkuit Hasu-
BaeThca Pexomenparrii 1o Oesmeunoi Ta eKoJoriumol
yTuaisaiii cyjeH, € mepesik HeoOXigHUX MPOIEAYP
IJ1s 00’ €KTiB 3 yTUIisaIlii cyzeH Ta [0 cyaeH, aKi 0y-
IOYTb YTUIi3yBATUCE.
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KomBeHniria e me BeTymmaa B cuiIy. depes 1ie
MisxkHapogHa MOpchKa opraHisamia Ha 6a3i KouseH-
il 2009 poxy cTBOpmIa AeKimbKa Pesosroriii 3 yTu-
Jisarii cyzeH, ki (pakTuuHO KomioooTh 3MicT KoH-
BEHIIil, TOMY II[0 BCi MyHKTH Ta po3maiau Pesosrorrii
sHaxoxaTbesa B Homatky mo Komsermii. IIpo6iema
IOJIATaE B TOMY, 110 Pesosionii HoCATE Juiile pexo-
MeHJAIliTHUN XapakTep, 1 Aep:KaBU IIUX HACTAHOB
MOMKYTh TAKOK He JOTPUMYBATHUCH, ajle BOHU BCe
OJIHO € Ta Jil0Th.

PesoutoriisIMOMEPC.196(62)—kepiBHuIITBa3 po3-
pobIeHH IIaHy mepepo0Ku cyaeH (mpuiitnara 15 mu-
Hs 2011 poky), Pesomroris MEPC.210 (63) — BkasiBKu
3 0e3IeK U Ta eK0JIOTiuHO1 yTrIisallii cyner (mpuitaaTa
26epesusa 2012 poxy), Pesomiomia MEPC.211(63)—pe-
KOMeH/aIlil 3 aBTopm3aIlii 00’eKTiB 3 yTuIisalrii cyaen
(mpuitaara 2 6epesua 2012 poxy), Pesomiomia MEPC
269(68) — KepiBui npuniunu po3pobieHHs iHBeHTA-
pusariii HeOesmeuHMX MaTepianiB (mpuitaaTa 15 Tpas-
Hs 2015 pory), Pesomroria MEPC.222 (64) — pekomeH-
marii nasa obcrekeH A /OTaIALY Ta cepTudikalii cymzen
3a 'OHKOHT'ChKOIO KOHBEHITi€l0 (IpuitHaTa 15 :KOBTHSA
2012 pory), Pesoronia MEPC.223 (64) — BkasiBKu 10
iHcmekmii cyaen 3a ['OHKOHTCHKOI0 KOHBEHITi€10 (TIpH-
iuaTa 5 :xoBTHA 2012 poKy).

Ha perioHanbHOMY PiBHI SCKpaBO IIpeCTaBJIEHL
aKTH €BpOMeNchKOT0 co3y. €Bponeiicbkuii [Tapia-
MeHT Ta Paga €sponeiickkoro Coosy npuitHsaau Per-
namentT 3 yruaisamii cygen (EU SRR) 20 nucronazna
2013 poxry. Meroo PeriaMeHTy € 3HMKEHHS Hera-
THBHUX HACIIIKiB, 0B’ A3aHUX 3 YTIIi3aI[i€l0 CYIeH.

331 rpynua 2018 poky KoMepIiiiHi cyHa mif mpa-
mopoM €C mouax 500 GT mosuuHi OyTy mepepobieHi
Ha 0e3MeUYHMX i eKOJIOTiUuHO 0e3MeUHNX IIiJIpUeM-
CTBaX 3 yTUIisalii cyaeH, AKi BKIOUeHi 10 €Bpomeii-
ChKOTO CIKCKY 3aTBEPI:KEHUX MiAMPUEMCTB 3 YTHU-
misamii cyzner [9]. Coucor 6yB ymepie CKJIaZeHUN
19 rpynusa 2016 poxy i mepioguuHO OHOBJIIOETHCS I
IOLaBaHHS JOJATKOBMX BiJMOBiTHMX KOIITiB 400 BU-
CTYIIa€ aJIbTePHATUBOIO AJIA BUIAJIEHHI 00 €KTiB, AKi
mepecraau Bignosimatu. CImcox BKJIIOUAE 00’ €KTH,
10 JifoTh y rmobambHOMY MaciTabi [10].

Ilna BKJIIOUEHHSI B €BPONMEHCHKUI CIMCOK OYIb-
sKe IiIIIPUEMCTBO 3 YTUJIi3aIlil CyIeH He3aIeKHO Bif
AOTO MiCIld PO3TaIllyBaHHSA Mae€ BiATIOBifaTu HUIITL
BUMOT O€3IIeKM i 0XOPOHM HABKOJUIITHLOTO CEpPeo-
Buia. CInCoK BUMOT Jy2Ke KOPCTKHH Ta OiIbIIl Pos-
mupenud, Hixk y [oukonrcekiit Komsenmii. Tak, y
crarti 13 BusHAUeHO: 11061 OyTU BKJIIOUEHUM 10 €B-
POIIEeCHKOro CIMCKY, 00’ €KT 3 MePEePoOKM Cy/eH II0-
BIHEH BiJIIOBifaTH IMeBHUM BMMOTAaM BiAIIOBiTHO O
mososkerb Komsenrlii [OHKOHTY Ta 3 ypaxyBaHHAM
BimmoBimHUX KepiBHux mpuuIumis IMO, MOII, Ba-
3eJIbCbKOI KOHBEHIII1 Ta iHIMUX MisKHAPOAHUX KepiB-
HUX TOPUHIUIIB, a caMe: «BiH (00’€KT) CIIPOEKTOBA-
HUI, T00yJ0BAHUHN Ta eKCILIYaTyEThCsd 0e3IIeUHO Ta
eKoJIOTiuHO 0e3IeuHO0; BCTAHOBJIOE CHCTEMU YIIPaB-
JIiHHS, MOHITOPUHTY, IIPOIEAYPHU Ta METOAU, AKi Ma-

I0Th Ha MeTi 3amo0iranssd, 3MeHIIIeHHA, MiHimMizalrito
Ta, HACKIIBKY I[€ MOKJINBO, YCYHEHHA PUSUKIB I/
3I0POB’A 3alliKaBIeHNX POOITHMKIB Ta HaceJIeHHS
B OKOJIMIIAX IiJIPHUEMCTBA 3 TEPEPOOKU CymeH Ta
IIKiJIMBUHE BILIMB Ha HABKOJMWIIHE CepPEeIOBHIIE,
CIPUYMHEHUN 1epepo0KOo0 Cy[eH...»; Ta 0COOJMUBO,
III0 «BiH BCTAHOBJIIOE Ta MiATPUMYE ILJIAaH TOTOBHOCTI
Ta pearyBaHHsS HA HaA3BUUAHI cuTyaIlii; 3abesmeuye
IMBUAKUN NOCTYI 0OJagHAHHA AJA pearyBaHHA Ha
HaA3BMYAlHi cuTyallii, Takoro AK O0JafHAHHS IJIS
TIOKEKOTaCiHHA Ta TPAHCIOPTHI 3aco0u, MalIUHU
IIBUKOI IOIIOMOTH Ta KpaHH, 0 CyJHA Ta BCiX pa-
OHIB yCTaTKyBaHHA AJIA IepepodKu cyaeH...» [11].

Came B PerstamenTi 3asHaueHo, 1o «BiH (00’eKT)
mepexbauae Oe3meKy Ta HaBYAHHSA IIPAI[iBHUKIB,
BKJIIOUAIOUN 3a0e3leueHHsA BUKOPUCTAHHS 3aco0iB
IHAMBIAyaJIbHOTO 3aXUCTY IJId Olepalliid, 1o BUMa-
raloTh TAKOTO BUKOPHUCTAHH..», i Il¢ He BKasaHO
B l'omkonrcekifi Koupermii [11]. OcobmuBy yBary
IPUALIAIOTE TOMY, IO «BiH (00’€KT) yCTAHOBJIIOE 00-
JIiK IHIIMAEHTiB, HEIACHUX BUIAIKiB, mpodeciitHux
3aXBOPIOBAHb Ta XPOHIUHMX HACTIAKIB i Ha 3amuT
KOMIIETEHTHIX OPraHiB MOBiJOMIIAE PO OYAb-AKi iH-
IUAEHTH, HeIllacHi BUMaAKu, mpodeciiiHi 3axBopio-
BaHHS UM XPOHIUHI HACAIAKY, 1[0 CIPUUNHIIOTE 200
MOXKYTb COIPUUMHUTH PUSUKU AJsA Oe3leKu Ipallis-
HUKiB, 30pOB’d JIofell Ta noBKiLIa». ana indop-
Mariga mae 0yTu y Bizkpuromy gocrymi [11].

06’exTH, 1o aitote B €C, 3aTBepKeHi IXHiMu
HAIiOHAJbHUMY OpraHAMMU JIJIS BHECEHHS B CIIKCOK.
€BporeiicbKa KOMicis OI[iHIOE 3aBKM, OTPUMAHI Bif
MiAMPUEMCTB 3 YTUJIi3amii cyzeH, pO3TAIIOBAHUX
y Tperix kpainax. Coucox €C PyHKI[IOHYe SK BaK-
JVBUH Au(epeHIriaTop PUHKY IJIA ABOPiB, AKi BiKe
BKJIAIM KOIITH B HAJNEXKHI CTaHZApTH OesleKu Ta
OXOPOHU IIpali.

Xoua B PersamenTi BukjajgeHi Bumoru I'OHKOHT-
ceroi komsenIfii 2009 poxy mpo GesmeuHy Ta eKo-
JIOTIUHO OOT'PYHTOBAHY VTHWJIi3aIlifo Cy[eH, B HHOTO
TaKOK BKJIIOUEHI TOZaTKOBI BUMOrHY 3 0e3IIeKu i1 0X0-
POHU HABKOJMIITHBOTO cepenoBuiia. [lificuo, €C ycra-
HOBJIIOE OiJIBIIT BUCOKi cTaHAapTH, Hixk ['OHKOHTCHKA
rouBertig IMO — MeTos MIAMKHOTO PO3MIIEHHS 3a-
0opoHeHMii, i B HHOTO BKJIOUEHI BUMOTH, IO CTOCY-
I0THCA MOBOMKEHHA 3 TOKCUUHUMM BifxXogaMu BHU3
3a Teuielo, a TaKOK TPyAoBuX mpas. Kpim Toro, mig-
MIPUEMCTBA 3 TIePepo0KHU Cy/ieH, BKJIIOUEHI B CIIUCKU
€C, migmatorsea GiMBIT peTeIbHOMY KOHTDOJIIO: He-
3aJiekHa cepTudikalid i ayIuT TpeThol CTOPOHU MO-
JKYTb ITOJJaBaTH CKAPI'd, SKII0 B HUX € TI000I0BaHHS,
1110 BKasaHe MiIPUEMCTBO He IIPAIIOe BiIOBiTHO 10
Pernamenty. Ile BaskauBi rapantii, ki BigcyTHi 3a
pesxumy ['onxonrcbkoi kousenrii. [lepenik €C mific-
HO € €JMHOIO TapaHTiel0 TOTO, IO ABip OYB Hesalex-
HO cepTu(ikoBaHMl i MepeBipeHN Ha BiAIOBigHICTD
npuiiHATHUM cTargapram [11].

3 31 rpyzaua 2018 poky BemKi KoMepIliiiHi Mop-
ChbKi CymHA, IO IIJIABAIOTh IIiJi IPAIIOPOM [IeP:KaBU
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yineHa €C, MOKYTh mepepobIaATrCcA JuIle B Oesmed-
HUX Ta HAJiAHUX YCTAHOBKAX JIJIA IepepoOKU CyIeH,
BKJIIOUEHHX 10 EBPONEHCHKOTO IepeIiky 00’ eKTiB A1a
mepepoOKu cyeH («EBpOmeChbKUN CIIUCOK » ).
€BpomelicbKuii COuCcOK OyB yIepile CTBOpe-
Hu# 19 rpyaasa 2016 poxy Ta BoCTaHHE OHOBJIEHUM
22 ciuna 2020 poxry. 3apas Bim micTuTh 41 10K,
BKJIIouaioun 34 00’eKTu, posramosani y 12 kpainax-
ynenax €C ra B Hopgerii, 6 06’extiB y Typeuunni
ta 1 06’exr y Ciosryuenux lIrarax Amepuru [10].

[T06 6yTy BKIIOUEHUM J0 EBPOIEHCHKOr0 CIINCKY,
OyIb-AKHUii 3aBOJ i3 IepepodKH CyAeH He3aJ e HO Bij
OT0 MiCIle3HAXO:KeHHs IIOBUHEH BiATOBiZAaTH PAXY
BUMOT OesmeKu Ta exoJorii. ¥ kBitai 2016 poxy Kowmi-
cig Bumana TexHiuHi BKa3iBKU 1040 nux sumor [10].

Amnanis €BpomeiicbKoro mepeniky KpaiH, Ski 3a-
WMaThCA YTUIi3aIli€l0 cyeH, M0BiB, 110 JjuIie Ty-
pevurHa yTUIi3ye CyaHA IIAKHUM crtocobom [10].

Ina Toro o0 3abesmeunTyt YTUIi3AIlil0 CyAeH
B YKpaiHi, CyZHOBJIACHUKY HacamIiepe] HeoOXiJHO
3pificuuTu BuOip opraxisaiii, axa 3poduTh pisuune
suuIneHHsa cygHa. Caim 3asHAuuUTH, IO KOMIIAHIi,
AKi cmemiasisyooThesa Ha yTHIi3alii cygeH, IOBUH-
Hi BigmoBifaTy mMeBHMM BUMOTaM, 30KpeMa 3aKOHY
Yrpaiun «IIpo Bigxomm», a TaKoK MaTH JileH3ii0
Ha 3aroTiBJo, 30epiranus, mepepoOKy i peasisailiio
JIOMY YOPHMX MeTajiB, KOJbOPOBUX METAaNiB, aje
BimmoBigHO M0 3akony YKpainu «IIpo minmensysaH-
HS BHUAIB rocmogapchkoi mignabHocTi» y 2019 pormi
IYHKT, IO JaHA AiAJbHICTh IOBUHHA MATH JIiIlEH-
3ito, OyB BuKIOUeHMH (IyHKT 16, crarTti 166'2) [12].
Takox y 3axoni Yrpaiuu «IIpo meranodpyxT» 3a-
sHavyeHo: «JlismbHicTh, MOB’A3aHA i3 3aroriBiero,
mepepobKo0 OPYXTY YOPHUX Ta KOJIHLOPOBUX MeTa-
JIiB i fioro MeTanyprifizoio mepepodKo, IPOBAINTE-
csA B IOPSAKY, BCTAHOBIEHOMY 3aKOHOJZABCTBOM....»
(crarTa 4), a IyHKT Ipo BUAAUY JileHsii 0yB ckaco-
Bauuii [13]. Ane B YKpaini Hemae uiTKoi iHCTPYKIil
Ta HOPMATUBHOTO-IIPABOBOTO aKTa, AKUH O IoscC-
HIOBaB, AK IOTPiOHO yTUIi3yBaTH CyAHO, Ta AKi BU-
MOTH BHCYBAIOTbCS 10 HiIIPHUEMCTBa, KOTpe OyIe
3ariMaTucA yruiisamieto [14].

B Vxpaini yrunisamiero MOPCHKOTO TPaHCIOPTY
3aiimMaeTbca Kommauisa «YTinmeBropllpom», omgmHak
PO KOHKPETHY MPOIEeAYPY AJIA YTUIisallii cyaeH iH-
(popmarrii Hemae.

Y Takomy moxkymeHTi Perictpy cymHOILIaBCTBA
Yrpainn, ax «IIpaBmnra xaacudiraiii ta mobymzoBu
cyner uactuna i. Kracugikaris. IIpasuna mo 3amobi-
TaHHIO 3a0pYIHEHHIO 3 cyaeH. Brosierenb Ne 4 3min i mo-
moBHeHb» Bix 2020 oKy € JuIiie BiCUIKK IO IPOIECY
yTuIisanii cyaeH B YKpaini, AKi moBUHHI OyJIM TOTIOB-
HUTHUCH 10 «IIpaBw mo 3amodiranuio cymen» [15].

Tomy B noxymenti «IIpaBuia samobiranusa sa-
OpyIHEHHIO 3 cyAeH» Bim PericTpy cygmomiascTBa
Yxkpainu 3a3HaueHo, 110 3TifHO 3 mMyHKTOM 5.3.12.1.
«¥Yci cynua nosuHHI MaTu IlocBiqueHHA BiAIOBigHO-
cti pesomtorii IMO mo yruaisarii cynen «3eneHuit

macmopt» 3rigao 3 Kepisrunreom IMO mo yrumisa-
mii cymen (muB. pesosorio A.962(23) 3 nogaTkamMu
i mompaBkaMu, IPUHHATUMY Ha JaHui yac)» [16], a
nyHKT 5.3.12.2. npunucye: «Bumeskasane Ilocsiz-
ueHHA 3 [[0JaTKOM MOBUHHO IIOCTiiiHO Tepe0yBaTH Ha
00OpTy CyaHA IPOTATOM YChOTO TEPMiHY HOT0 €KCILIY-
aramii. [Ina 30epe:keHHA MOCTOBipHOCTI iH(opMalrii
CYIHOBJACHUK MOBUHEH ITOCTINHO IPOBOAUTHU POOOTY
00 aKTyaJjisamii mokymeHTa, BHOCUTH B JlOmOB-
HEHHS BCi BayKIMBi 3MiHI KOHCTPYKI i o0magHanus
cynHa» [16]. [Jlanuii TOKyMeHT € BUPAKeHHAM HOPMU
M’aKoro mpasa, a came Pesosiorfii IMO 2003 poxy,
i romy myakr 5.3.12.1 ta mymrr 5.3.12.1 mamoTh
IOPUAWYHY CUJIY i MOBUHHI BUKOHYBATUCD, aje ILO-
T'0 HeJOCTaTHBO, 1100 B YKpaiHi BupoBagutu chepy
3 YTUJIi3aIlii cyeH.

JI.B. Ilisimmani 3asmauae: «Po3BuTok ramysi 3
yTuaizanii MOpChKOro i 3aii3HUYHOIO TPAHCIOPTY,
0e3cyMHiBHO, B30iMbIINTH TOTPEOY CYAHOILIABHUX
KOMIIaHiH i « YKpP3alisHUIli» B OHOBJEHHI (DJIOTY, 1110
moTpebyIoTh peHoBallil icHyIouUMX YKpaiHCHKUX Ba-
rOHOOYMiBeIbHUX i CyAHOOYAiBHUX MiANPUEMCTB...»,
TOMY, 0e3yMOBHO, IIOTPiOHO PO3BHMBATH B YKpaiHi
nany chepy [17]. JI.B. Ilizinmani 3 Texniunoi Tou-
KM 30py 3as3Hauae€, M0 AJI CTBOPEHHS CYdYacHOI'O
yTUIi3aIiiftHoro migmpueMcTBa B YKpaini HeoOxigHi
«PO3PO0JIeHHA TeXHOJIOTiI 00pOo0JeHHA KOPIYCHUX
YaCTUH, KOHKYDPEHTOCIPOMOJKHOI 3a KpUTepiaMu
€KOHOMIUHOCTI Ta €KOJIOTiUHOCTi; HAsABHICTH CHC-
TeMH OI[iHKM TeXHIUHOI'0 CTAHYy Ta BiIHOBJIEHHS 3a-
JIIBHUYHOTO i MOPCBHKOT'O TPAHCIIOPTY; OpraHisallis
punky «second hand» gmerameii, 3amacHUX YaCTUH,
Me0J1iB, CAaHTEXHiKY, IPUCTPOiB To1to» [17]. Ase musa
BBeJeHHSA IIUX IYHKTiB He00XigHA IOPUAMYHA CTOPO-
Ha Ta migTpuMKa 3 00Ky Jep:KaBH.

Bucuosku. Ha mikHapogHomy piBHi Oyia mpu-
WHATA HUBKA aKTiB 3 MUTaHb yTuiaidamii cyxen. [ad
MaKCUMAaJbHO TOBHOI Ta e()eKTUBHOI IPaBoBOi 0asu
HeoOxigHo, mo6 'oHKoHrchka KoHBeHIiA BeTymmia
B cuay. Ile JacTs mpaBUIBLHUN KOHTPOJB 3a IIPOIIe-
coM yTmaisaliii B Tux KpaiHax, qe Biq0yBaeThCs MOB-
Ha ekojoriuna kartactpoda (Immis Ta Baurmagerr).
Bapro BigmiTuTH HagBHiCTH B €BponeiickkoMy Coro-
3i Permamenty 2013 pory 3 yTuiaisaiii cymeH, axuit
000B’sI3KOBO CTAa€ YACTMHOIO 3aKOHOAABCTBA THUX
KpaiH, II[0 3aiIMalOThCA YTUIi3AIli€l0 CYIeH, a TAKUM
YMHOM, YTUJIi3aIisa cTae 6e3IeUHOI0 Ta eKOJIOTiYHOIO.

Ilna HOpManbHOI perysdrii Ta BIPOBaIKeHHA
chepu yrumizamii cyzen B Yipaini morpiOHO mpo-
BECTH BeJMKUI KoMILIeKkc pobit. Hampukmaan, Tpe-
0a patupirysatu Kousermito IMO mpo 6Gesmeumy
Ta eKOJIOTiuHO Oesmeuny yruiaisaiiio cymzed (I'om-
kourchbka KouseHmia 2009 p.) ta Pernament €spo-
meticbkoro Cowo3y 3 yTuaisaiii cyzeH, Jas TOro 1mob
00’eKTH 3 yTmiaisaimii cygeH YKpainu Oyam BHece-
Hi 10 €BPOIEHCHKOTO CIMCKY 3 YTHJIi3aIlii cyneH;
pO3pOOUTH 3aKOHH Ta CTaHJAPTH AJd Oes3meuHol
yrurisanii cynen B Ykpaimi, akux B3arayii memae
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B YKpaimi Haremep; po3poOUTH IIPOTPaAMy JOTAILiil
IJId MigmpueMcTB YKpaiHu, Ha AKUX OyIyTh yTHU-
JigyBaTtmcd YKpalHCbKi cyaHa; mpuBecTu Bep(hi
B IpUJATHUH 10 Oesmeunoi yruiaisamii cygen cran
abo BigBecTH crmemiadbHI Micmsa aaa yruaisamii
CyZlieH; IOBEPHYTM BHUIAUY JiNEH3iH nad migmpu-
€MCTB, IKi 3aiMalOThCA YTUIi3allici0 Hebe3meunnx
BigxX0miB, AJId KOHTPOJIIO 38 MMM IIi JITPUEMCTBAMH,
1100 3amo0irTy eKoJIOTiuHIf KaTacTpodi.

Jimepamypa
1. Dasenbchbka KOHBEHIII TPO KOHTPOJhL 3a
TPAHCKOPJOHHMM II€PeBe3eHHAM He0e3meuHux  Bif-
xomiB Ta ix Bugamemuam 22.03.1989 p. bBasa

danux «3axonodascmeo Yxpainu» |/ BP VYxpainm.
URL: https://zakon.rada.gov.ua/laws/show/995 022
(mara sBepuenus: 11.09.2020).

2. History of the negotiations of the Basel
Convention. URL: http://www.basel.int/TheConvention/
Overview/History/Overview/tabid/3405/Default.aspx

3. Illemaxun A.H. Mopckoe mpaBo : yue6HOe T0co-
oue, 2-e usgaunue. BMB, 2006. 437 ¢

4. Ngo shipbreaking platform. Basel Convention.
URL: https://shipbreakingplatform.org/issues-of-
interest/the-law/basel-convention/

5. Parties to the Basel Convention on the
Control of Transboundary Movements of Hazardous
Wastes and their Disposal. 5 May 1992, No. 28911.
URL: http://www.basel.int/?tabid=4499

6. Ilpo mnpuenmamusa Ykpaimu g0 DBaseabchKoi
KOHBEHIIII IIPO KOHTPOJh 3a TPAHCKOPIOHHUMU IIepe-
BE3EeHHAMHU He0e3IMeyHUX BifXOAiB Ta iX BUAAIEHHAM :
3akon Ykpaimm Big 1.07.1999 poxy. Ne 803 XIV.
URL: https://zakon.rada.gov.ua/laws/show/
803-14#Text (mata sBepuenus: 25.09.2020).

7. Pesomronia A.962 (23) Kepisrunrso IMO 3 ytu-
mizamii cymen. 2003. URL: http://rise.odessa.ua/texts/
A962 23 03.php3 (mara sBepuenns: 11.09.2020).

8. Hong Kong international convention for the
safe and environmentally sound recycling of ships.
2009. URL: http://www.basel.int/Portals/4/Basel% 20
Convention/docs/ships/HongKongConvention.pdf

9. Ship recycling: reducing human and
environmental impacts: Science for Environment Policy.
URL: https://ec.europa.eu/environment/integration/
research/newsalert/pdf/ship_recycling reducing
human_and_environmental impacts 55si_en.pdf

10. Commission Implementing Decision (EU)
2020/1675 of 11 November 2020 amending Imple-
menting Decision (EU) 2016/2323 establishing the
European List of ship recycling facilities pursuant
to Regulation (EU) No 1257/2013 of the European
Parliament and of the Council (Text with EEA relevance).
URL: https://eurlex.europa.eu/legalcontent/EN/TXT/?
uri=CELEX% 3A32020D1675&qid=1605170136460

11. Resolution MEPC.269(68) 2015 guidelines for
the development of the inventory of hazardous materials,
Adopted on 15 May 2015. ANNEX 17.

12. TIpo nimemsyBaHHS BMIiB  TIOCIOJZApPCHKOL
migmbHOCTI : 3akoH Ykpaimm Big 2.03.2015 poxy
Ne  222-VIII. URL: https://zakon.rada.gov.ua/laws/

show/222-19#Text (nata ssepaenus: 20.11.2020).

13. TIIpomeramo6pyxT: 3akoH Yrpainu Bix 5.05.1999
pory Ne Ne 619-XIV. URL: https://zakon.rada.gov.ua/
laws/show/619-14#Text (nara sBepuenns: 11.10.2020).

14. TIpo Bigxommu : 3axon Ykpaiuu Bix 05.03.1998.
Ne  187/98-BP. URL: https://zakon.rada.gov.ua/

laws/show/187/98-%D0%B2%D1% 80#Text (zara
3BepHeHHA: 07.09.2020).

15. IlpaBuna =Kiaacudikaiii Ta mOOyZOBH CYIEH,
yactuaa [. Kmacudiramis. IIpaBuna mo 3samobiranHio
3a0pynHeHHI0 3 cyneH: DBiomerens Ne 4 3Mmin i momoB-
HeHb. Perictp cygmommaBcTBa YKpaimm Bim 2020 p.
URL: file:///C:/Users/Lapstore/Downloads/
Telegram% 20Desktop/Marpol4.pdf

16. IlpaBuna 3amobiramus 3a0pyZHEHHIO 3 CY-
nmen. Perictp cyzHomnaBctBa VYkpaimm Big 2020 p.
URL: http://www.shipregister.ua/books/Marpol.pdf
(mara sBepuerHs: 11.09.2020).

17. TIwswanamu JI.B. IIpegmochliky pasBUTHUS
CUCTEeMbI YTUIMBAIUU JIOMa B YKpauHe Ha IpUMepe Ke-
JIEBHOZOPOIKHOTO ¥ MOPCKOTO TPAHCIOPTA. 30ipHUK HAY-
rosux npauydv JonI3T. 2014 Ne 37. C. 157-162.

Anoranis

Casuu O. C., Jyoniuenko K. B. IIpaBoBe peryitoBaH-
HA yTHIisanii cyges. — CraTrs.

CraTTi0 IPUCBSIYEHO aHANI3Yy CTaHy IIPaBOBOI perJia-
meHTamii yrumisamii cymeH. Yrtuiisarmis cygHa € yacTu-
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TPOJBHUH IIPOIleC YTUIi3alil cyIeH IPU3BOAUTS A0 IITKOIU
SK JOBKiJIIIO, TaK i TIoqaM, AKi 3agiani mig yac yrurisarii
Ta AKi KUBYTD 011 MicIs yTHTi3aImii.

BaxxnmuBuM € (popMyBaHHS MiKHAPOJHHX CTAHZAPTIB
3 IIUTaHb YTUJi3allil CyJeH Ta iX BIPOBAKEHHS HA HAIiO-
HAJbHOMY DiBHi. AHAJII3YIOTHCSA HOPMATHUBHI aKTH Ha TPHOX
PiBHAX: MiKHApPOTHOMY, PeriOHAJIHLHOMY, HAIliOHAJILHOMY.
Ha mi:kHapogHOMYy aHaJisyiOThcA Taki akTu: Basenbchbka
KOHBEHITiT PO KOHTPOJIb 3a TPAHCKOPIOHHUM IIepeBe-
3eHHIM HelOesmeuHux BigxomiB 1989 p., Texwmiumi BKasis-
KM I0I0 EeKOJIOTIYHO O0e3MeYHOr0 pPeryJIOBaHHSA IOBHO-
TO Ta YacTKOBOTO AeMoHTaxKy cymex 2002 p., Pesosromis
A.962 (23) KepiBaumrBo IMO 3 yrwmisamii cymen
2003 p., l'oHKOHICbKA KOHBEHIIA PO Oe3neuHy Ta eKoJIo-
riumo 6esmeuny yrumisaiiio cyaer 2009 p., Pesomronia IMO
MEPC 196(62) — xepiBHUIITBA 3 PO3POOKY ILIAHY TIepepod-
ku cyger 2011 p., Pesomtortia MEPC 210(63) — BKasiBku
Oesmexu Ta eKosoriumoi yrumisaiii cygen 2012 p., Pesouio-
mig MEPC 211 (63) — pexomenparii 3 aBropusaiii 06’eKTiB
3 yrurisarii cygen 2012 p., Pesomtomia MEPC 269(68) —
KepiBui npuanunu po3pobku iHBeHTapmaaIlii HeOesmeuHrnx
matepianiB 2015 p., Pesomoriia MEPC 222 (64) — peko-
MeHpaIii 1 o0cTesKeHHs/oTysany Ta ceprudikallii cymex
3a I'oukonrcekoo KouBeHIieo 2012 p. Ha perionanbHOMY
piBHI aHamisyooTeca Taki akTu: Permament €C mo yrumisamii
cyzen 2013 p., €BpomneicbKuii mepesik 00’€KTiB mepepodKu
cymer 2018 p., Texuiumi BKas3iBKM MO0 €KOJOTIUHO 6e3-
TIEYHOTO PETYJIOBAHHA IMOBHOTO Ta YACTKOBOTO JIEMOHTAMKY
cyner 2003 p. Ta inmi. Tako yBary IpuaiIeHO CTaHy YTH-
Jisarii cyjieH B YKpaiHi Ta BUBHAYEHO TaKi MIJIAXY POSBUTKY
B OKpecJeHilt cdepi: parudikania Kousenii IMO mpo 6es-
TIeYHY Ta eKOJIOTIYHO OesmeuHy yTuiIisaiiio cyjaeH Ta Per-
nameHTy €Bpomneticbkoro Coiody 3 yTuiisallii cyzeH; pospo-
OJIeHHS Ta IPUAHATTSA 3aKOHIB i cTaHAAPTIB A1 Oe3ImeuHol
yTuIisanii cyeH B YKpaiHi; po3polbeHHs IporpaM JoTallin
JUIA TiATpUeMCTB YKpainu, Ha AKUX OYAyTh YTUIi3yBaTHCA
yYKpaiHChKi cygHa; IpuBeAeHHS Bepdi y mpupatuuii 1o 6es-
MeYHOI yTuJIisamii cyieH ctaH abo BiBe/IleHHS CIIeIliaJbHUX
MiCITb 1A YTUJIi3aIii Cy/ieH; MOBEPHEHHA BUAAYL JIiTEeH3iH
I MAIPUEMCTB, AKi 3aiMalOThCS YTHIi3aIlicio Hebesmed-
HUX BiIXO[iB, IJIA KOHTPOJIIO 3a MU IiJIPAEMCTBAMU.

Knwouosi cnosa: MopchbKe/piukoBe CYIHO, eKcC-
IIyaraiis cyJeH, MOPChKMI TPAHCIOPT, YTHUIi3alis
cyneH, basesbchbKa KOHBEHINi S, [OHKOHIChKa KOHBEHIIifA,
€BpOIeNCbKU CIIUCOK.
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Summary

Savych O. S., Dudnichenko K. V. Legal regulation of
ship recycling. — Article.

The article is devoted to the analysis of the state of legal
regulation of ship recycling. Recycling of a vessel is part of
its life cycle. The unregulated and uncontrolled process of
ship recycling leads to damage to both the environment and
the people involved in the recycling and who live near the re-
cycling sites. It is important to develop international stand-
ards for ship recycling and implementation at the national
level. Regulations are analyzed at three levels: internation-
al, regional, national. The following acts are being analyzed
internationally: Basel Convention on the Control of Trans-
boundary Movements of Hazardous Wastes, 1989, Techni-
cal Guidelines for the Environmentally Sound Management
of Full and Partial Dismantling of Ships, 2002, Resolution
A.962 (23) IMO Guidelines for Ship Recycling, 2003 Hong
Kong Convention Safe and Environmentally Safe Recycling
of Vessels 2009, IMO Resolution MEPC.196 (62) — Guide-
lines for the Development of a Ship Recycling Plan 2011,
Resolution MEPC.210 (63) — Guidelines for Safety and
Environmental Disposal of Ships 2012, MEPC Resolution.
211 (63) — recommendations for the authorization of ship
recycling facilities in 2012, MEPC Resolution 269 (68) —

Guidelines for the development of an inventory of hazard-
ous materials in 2015, Resolution MEPC.222 (64) — rec-
ommendations for inspection/inspection and certification
of ships under the Hong Kong Convention of 2012. The
following acts are analyzed at the regional level: EU Reg-
ulation on the Recycling of Ships 2013, European List of
Ship Recycling Facilities 2018, Technical guidelines for en-
vironmentally friendly regulation of complete and partial
dismantling of vessels. 2003 and others. Attention is also
paid to the state of ship recycling in Ukraine and the defini-
tion of ways of development in this area. Examples such as:
ratification of the IMO Hong Kong Convention on the Safe
and Environmentally Sound of Ship's Recycling and the Eu-
ropean Union Regulation on the Ship’s Recycling; develop-
ment and adoption of laws and standards for safe disposal
of ships in Ukraine; development of subsidy programs for
Ukrainian enterprises, which will recycle Ukrainian ves-
sels; bringing to the shipyard suitable for safe disposal of
ships, or allocation of special places for ship’s recycling;
return of licenses for enterprises engaged in the disposal of
hazardous waste to control these enterprises.

Key words: sea/river vessel, ship operation, maritime
transport, ship recycling, Basel Convention, Hong Kong
Convention, European list.
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PEIIEH3I HA MOHOTPA®IIO P. 0. CTE@PAHYYKA, 1. M. MUIITAKA TA A. 0. AHIYKA
«CTAHOBJIEHHS Y POSBUTOK HAPOJOBJAAA HA YKPAIHCHbKUX SEMJIAX »!

BusnauHg HapoOAy OCHOBHUM HOCi€M BJIAIH € KJIIO-
YOBOI0 03HAKOI0 J€MOKPATUUYHOCTI CyYacHUX IIPaBO-
BUX Jep:kaB. BogHouac Take po3yMiHHA YCTAMUIOCA
MOPiBHAHO HEIOJAaBHO, & JO TOT0 iHCTUTYT Hapo-
JOBJIAAIs IPORIIOB TPUBAIY €BOJIIOIii0, BHOOPOBIII
CBOE€ BUBHAHHA HA 3aKOHOJABUOMY pPiBHI IMIIAXOM
YHCJIeHHNX HAPOAHUX IOBCTAHD i PEBOJIIOIiM.

Hapogosnagna B YKpaiHi Tak0K Ma€e JaBHIO i cJIaB-
HY icTopito, caraioun CBOIM KOPiHHAM IIE€PIIUX IPOTO-
Jep:KaBHUX YTBOPEHb. 3 YTBOPEHHAM CXiTHOCIOB TH-
cbKol mep:raBu — KuiBcbkoi Pyci — moB’a3ytoTh i mep-
IITi MpaykpaiHchKi (opMy HApOAOBIALAA — HAPOIHIL
360pu i Biua.

Asropu perensoBanoi Momorpadii pospobuan
BJIACHY II€PioAM3alIlif0 CTAHOBJIEHHS I PO3BUTKY iH-
CTUTYTY HAPOAOBJIAA, TIOB’ I3aBIIIHK ii 3 OCHOBHUMMU
BixaMu Jep:KaBOTBOPEHHA Ta BXOI:KEHHA YKpaiH-
CBbKUX 3€MeJb JI0 CKJIAAy iHIUX Aep:kaB. BogHouac
3aCJIyTOI0 aBTOPiB € Te, III0 B KOMKHOMY II€PioJii BOHN
30CepeKyBajiu yBary He Ha IiHCTUTYyTax Hapo-
JOBJAAAA 3arajoM, a Ha JOCBigi yuacTi yKpaiHI[iB
y IOidaabHOCTI 3a3HaueHWX iHCTUTYTiB. Takum Uu-
HOM, HABiTh y mepioj 0e3epKaBHOCTI IIPOCTEIKYETh-
cA caMe YKPalHChKUU KOHTEKCT, AKUU CIIpaBeIu-
BO OOI'PYHTOBYETHLCS AK BArOMUI JOCBif, II[0 MOTiM
BUKOPUCTOBYBABCSI B PO30YIOBI CyTO HaIliOHAJb-
HUX iHCTUTYTIB HapoOJOBJAAASA IiJ uac 3400yTTA
JIeP:KABHOCTI HA TOMY UM iHITIOMY eTarri.

3acayroBye Ha yBary JOKJIaJHUM aHAJI3 aBTOpAMU
IIPaBOBUX aKTiB, AKi 3aKpIIIIOBAIM IPUHIIUIN Ha-
ponosaazagsa. OcobanBo migKpecaooeTbes poab KoH-
crutyiii ITnnauna Opauxa 1710 pory, axa 6yna mep-
UM Y CBiTOBiif mpaBoTBOpUilt Tpamuilii OCHOBHUM
3aK0HOM, IT[0 BCTAHOBUB CHUCTEMY CTPUMYBAHb i Ipo-
TUBAr y AisJbHOCTI BJIASHMUX iHCTUTYTIB Ta IIPaBO
Hapony Ha 3AifiCHEHHA BJIAAM ILIAXOM (POpMyBaH-
HS AK IPeJCTaBHUILKUX 1HCTUTYTIB, Tak i Oesmoce-
penHBOro O0paHHS BMUINUX IocazoBux oci0. I xoua
HOPMH B3a3HAUEHOr0 JOKYMEHTAa He OyJaM BTiIeHL

! CraHOBJIEHHA 1 POSBUTOK HAPOJOBIAALSA HA YKpaiH-
ChbKUX 3eMJAX : MoHOorpadis / P.O. Crepanuyk, I.M. Muinaxk,
A.0. {dmuyk. Opeca : BupmaBumumit gim «[enpBeTurar,
2020. 156 c.

B JKUTTS, BOHU CTAJIU MiATPYHTAM IS IOJATBIINX
MOJIITUKO-ITPABOBUX ifiel, AKi PO3BUBAJIUCA B €IOXY
BXOJ:KEHHS YKPAiHCBKUX 3eMesb A0 cKjany Pociii-
CbKO1 Ta ABCTPO-YTOPCHKOI iMIepiii.

Imes KosambKOTO HAPOAOIPABCTBA 1 JeMOKpa-
TUYHUX TPAJUIi# IMiIKUBIOBaNIa YKPAiHCHKY eJiTy
VIIPOJOBK TPUBAJIOTO Yacy IiCJA CKACYBaHHS TeTb-
MaHCTBa ¥ aBTOHOMil YKpaiHCHKUX 3eMeJb, IOKJIU-
Kalouu [0 KUTTS YUCJIeHH] TaeMHi I HamiBaeraiabHi
TYPTKHU Ta TOBAPUCTBA, SKi BUPOOJSIM BJIACHI MO-
JeJIi Iep:KaBHOTO YCTPOI0 MaibyTHHOI YKpaiHChbKOI
nep:xasu. CaMe 3aBIAKY ITbOMY, CIIPABEIJINBO TOBO-
IATh aBTOPU JOCJiIKEHHS, CTaJ0 MOKJINBAM YKpa-
iHCBKe HalliOHAJbHE BiTpPOM:KeHHS Ta IIBUIKUHN PO3-
BUTOK JePKaBHUX iHCTUTYTiB B yMOBax YKpaiHChbKOI
pesourorii 1917-1921 poxis.

IIporoJomenHa aBTOHOMII, a JaJi i He3aJeKHOC-
i Ykpainuz B 1917-1918 poxrax Oysio pearisoBane
3aBIAKHN IOCTiTOBHIA HOPMOTBOPUi#l pPOOOTI IIom0
3a0e3ledyeHHsd JIETAJbHOCTI Ta JEriTUMHOCTI BJIAIU.
BogHouac TorouacHi gep:KaBHUKHU IiJIKOM YCBiZmoM-
JIIOBAJIX HEOOXiMHICTh 3aKOHOJABUMX TapaHTiil Ha-
pojoBIagisd, mo 6yno rapantToBane KomcTuryiieio
YHP 1918 poxry i iHIIMMM KOHCTUTYIiHO-IIPABO-
BUMU aKTaMu, 30KpeMa yHiBepcajaMu ¥YKpaiHChbKOI
enrpansuoi Pagu Ax HaFBUINOTO IPEACTaBHUIILKO-
T'0 OpraHy YKpaiHCbKOT'0 Hapoay, KMl OyB BUSHAHUH
cnoyaTKky TUMUacoBUM yPAIOM, a 3TOJ0M TaKOMK iHO-
3eMHUMU Jiep:KaBaMu.

Y wmonorpadii 4YiTKO IPOCTEKYETHCA TATJIICTD
Iep:KaBOTBOPUMX TPAMUIIIN YKPaTHCHKOTO HAPOLY Ta
IHCTUTYTiB HAPOMOBIANA, AKi, 32 TBEPIKEHHAM aB-
TOPiB, €BOJIIOI[IOHYBAJIX Ta PO3BUBAJIUCA BiJl OHOTO
mepiofy Ko iHIIOTO, MIPOMIIIOBINY IIJIAX Bifl BilichKO-
BOI JeMOKpaTii i HapoAHUX 300piB [0 MPeACTABHUIIE-
KUX OPTaHiB MapJaMeHTChbKOr0 THUILY.

Okpema yBara IpujijieHa aHAJII3y pafsaHCHKOI Jep-
JKaBHOCTI Ta 3’ACYBAHHIO OCOOJMBOCTEH TOTOYACHUX
IPeICTaBHUIBKUX (OpM HApomOBIanAsd. ABTopu Ha
ocHoBi HopM KoHcTuTymin YCPP 1919 ta 1929 po-
KiB TOBOAATH BiAXin pamsaHCBHKOI BIagu Bix imei Hapo-
TOBJIAJIA BCYIepeu BJIACHUM 3aJeKJIaPOBAHUM IIPWH-
IIUIIAM, IIT0 ITPOSBIIOCS B 00MeKeHHI IOTITHUHNX IIPaB

© 4. B. Jlasyp, 2020
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IITAPOKMX BEPCTB HaceJieHHA Ta BCTAHOBJEHHI OIHO-
mapTiiHOi cuereMu, AKa OyJja BU3HAHA HA KOHCTUTY-
mittHomy piBHi. HaBiTh (hopmasbHe 3piBHAHHA IpoMa-
IOAH y mpaBax mmicaa cxBajeHHa Koncruryiii YPCP
1937 pory Ta CTBOPEHHS €IMHOTO 3aKOHOJABUOTO Opra-
Hy — BepxoBHoi Pagu — He mpusBesu 0 TOBHOITIHHO-
IO BiIHOBJIEHHA iHCTHUTYTIB IPeJCTABHUIIBKOL BJIAIM
Ta 0esmocepequLOro 3ificHeHH Biaagu HapogoM. Ilo-
nanbire 3akpimienssa B Koncruryii YPCP 1978 pory
TIPUHITUIIIB HAPOAOBIAH, HAPOJHOT'O KOHTPOJIIO TOIIIO
HOCWJIO OinmbITie (hopMaTbHUN XapaKTep, OCKiIbKY Ha-
BiTh Ha piBHi KoHcrutytii 6ymo 3akpimiaeHo KepiBHY
poab y mep:xaBi KomyHricTiumoi maprii.

ABTopaMu [0BeJieHO, IO TOBHOI[IHHUI PO3BUTOK
iHCTUTYTY HapOAOBJAAAA B YKPAiHi CTaB MOMXKJINBUM
JIUIle TicJad IIPOTOJIONIEeHHA Jep:KaBHOI Hesasex-
HOCTi ¥ 3aKpiIJIeHHs Or0 OCHOBHUX 3acaj, sAKi Bij-

MIOBiIaIOTh CBiTOBUM [AE€MOKPATUYHUM TPATUIIIAM,
y Komcturymii 1996 poxry. Pasom i3 Tum mexaHis-
MU peaJjisaliii mpaBa Hapojy Ha 3[ilfiCHeHHA BJIagu
moTPe6yIOTh POBIIMPEHH H MOJAJNBIIOTO YIOCKOHA-
JICHHS, IT[0 CTaJ0 OJHUM i IPiOpHUTEeTiB MisfIbHOCTI
ITpesunenTta Ta BepxoBuoi Pagu. Pospobka Tarmx
MexaHi3MiB HEMOXKJNWBA, HA IEepPeKOHAHHA aBTODPiB
Monorpadii, 6e3 ypaxyBaHHS icTOPil CTAHOBJIEHHS Ta
PO3BUTKY IHCTUTYTY HapOJOBIAALA HA YKPAiHCHKUX
3eMJIAX, AKUH Mae BJIacHY clienu(iky.

Y umimomy wmomorpadia P. O. Credanuyka,
I. M. Mumaxka ta A. O. fdnuyrka «CraHoBieHHA
i pO3SBUTOK HAPOAOBJAAAA HA YKPaiHCBKUX 3eM-
JAX» € IMIJTICHUM Ta 3aBepIIeHNM HayKOBUM JOCJi-
IKeHHAM, fdKe, HA HAIly OYMKY, Oyae KOPUCHUM
He JIMIIe iCTOpUKAaM IpaBa, a BCiM, XTO I[iKaBUThCA
OUTaHHAMU HAPOJOBIALAA.
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PEIEH3I HA MOHOTPA®IIO KOJIOALA OJIERCIS AHATOJIIHOBAYA
«KOHCTUTYIINHO-ITPABOBUU CTATYC YRPAIHCBKOI'O HAPOLY:
JOKTPUHA, PETJIAMEHTAIISA, IOHATTSA TA EJIEMEHTH »!

Mouorpagis FKomomia O0.A. <«Koucruryiriii-
HO-IIPaBOBUH cTaTyc YKPaiHCHKOI'0 HAPOAY: HOKTPU-
Ha, perjaMeHTAIid, IOHATTA Ta €JIeMEeHTH» XapaK-
TEPU3YETHCA CUCTEMHICTIO Ta JIOTiUHICTIO 3aBAAKU
BCEOXOILIIOIOUOMY POSTJIALY OCHOBOIIOJIOKHUX eJie-
MEHTiB KOHCTUTYIIiHO-IIPABOBOTO CTATyCy YKpaiH-
CHKOT'0 HApo.y.

A 1e mae migcTaBW CTBEPIIKYBATH, L0 BAAJIOIO
€ CTPYKTypa MoHorpadii, amke, He3BaKaouu Ha
Te, III0 BOHA BKJIYAE yCTaJeHi A 3a3HaueHOL
TeMU Ha3BU POBMLIIB Ta migpos3miniB, came Taka ap-
XiTeKTOHiKa pobOTH [03BOJIAE aBTOPY PO3IIAHYTHU
KOHCTUTYIiHHO-IIPABOBUN CTATyC YKPaiHCHKOTO
HapoAy 3 PiBHUX TEOPeTHMKO-MEeTOJOJOTiUHNX IIO-
3UITill, BUKA3aTH CBOE OaUeHHS Ha HANOIMBII aKTy-
aJbHe JJIA Cy4acHOl YKpaiHu Horo posyMiHHSA, IO
PO3KPUBAE CYTHICTh KOHCTUTYI[iTHO-ITPABOBOTO CTAa-
Tycy YKpaiHCHKOTO HApOy.

ABTOD IiJIKOM CJIYIITHO POBMIOYMHAE ONpAIIOBAH-
HS KOHCTHUTYI[iHO-IIPABOBOTO CTATyCy ¥YKpaiHChKO-
r'0 HAPOAY 3 OIVIALY CTaHY HaYKOBUX AOCJiIKEeHDb Ta
perJyiaMeHTaIlii mpaBoBOTO CTATyCy HAPOAiB 3arayioM,
3a3HAUAIOYN IIPU IBOMY, III0 IO I[LOTO Yacy He icHYe
3araJIbHOBU3HAHOTO YABJIEHHS IIPO HHOTO. Y IPOZOBIK
IIBOTO JOCTiI)KYIOThCA: MOHATTA Ta €JeMeHTH, CYT-
HiCTb, NPaBOCY0’€KTHICTH, HPUHIUIN, YCTAHOBUI,
opraHisarifiHo-jeriTumariiini, mpaBoTBOpUi, Cy[I0-
Bi, KOHTPOJIbHO-HATJIAN0BI, MAaTHOBI TOBHOBAKEHHSA
YKpaiHCHKOTO HAPOAY, 3araJbHOCOIiaIbHI Ta CIIeli-
JIBHO-IOPUANYHI rapanTii KOHCTUTYIifiHO-TIPaBOBO-
r'o CTaTycy ¥ KpaiHCHKOIO HApOAY.

YpaxoByoouu BUKJIafeHEe, MOKHA CTBEPAKYBATH,
mo MoHorpadif MicTuTh IiKaBi AaHi PO 3aKOHO-
MipHOCTI Ta 0COGJIMBOCTI KOHCTUTYIIiHHO-IIPABOBOTO
crarycy YKpaincpkoro Hapoxy. Ileit craryc mopeuHo
pO3IrIAfaeThCA SK BarajbHO-IIMBLIIBAINHMME, IO
€ yacTHHOI €Bponu i CBiTy, He 3aMKHEHUH y BJIaCHO-
My IPOCTOPi, & BIZKPUTHUI AJA 3aTraJbHOJMIOACHKUX
mpaBoBuX HaxOaHb. Ild imesa mpocTe:KyeThCA B KOMK-
HOMY PO3JIiJIi UM miaposaiai, OCKIIbKY caMe 3 MO3UITi i

1 Komogiit 0.A. KomcrurymiitHo-paBoBuii craTyc

YKpaiHCbKOTO HApoAy: HOKTPUHA, PErJaMeHTaIlid, IOHATTA
Ta ejgeMeHTH: : MoHorpadia. Kuis : BugaBuunrso «Jlipa-K»,
2020. 452 c.

MPABOBUX [OCATHEHb YCHOT'O JIIOACTBA BUCBITIIO-
I0THCA MPO0IeMHU KOHCTUTYIIITHO-IIPABOBOTO CTATYCY
YKpaiHchbKOro Hapoxay.

Ientpanbuoto imeero Momorpadii € mpiopuTer
i sabes3meueHHs KOHCTUTYIiHO-IIPABOBOTO CTATYCY
YxpaiHCBKOT0 HApOAY, OCKiMBbKY yci iHMIi comianbHi
iHCTHTYII] OIiHIOIOTHCSA came uepe3 Ipolec ix ciy-
JKiHHA HapoJoBi, 3maTHicTh 3abesmeuyBaTu TigHE
icHyBaHHA HApPOJy, HAIliOHAJBLHOI MEHIITNHU, KOPiH-
HOTO HAPOJy, OKPeMOi JIIOAWHY a BiTaK MuBiTisaii-
HUI ITPOTPEC CYCIIiIBCTRA.

3acsIyroBye Ha 0c00JIMBe CXBaleHHA Te, 110 Kosto-
nift A.M. He 00OMUHAE CKIATHUX 1 TUCKYCIHHUX IIH-
TaHb, CBiJOMO X CTABUTH i BUCJIOBJIOE CBOIO TYMKY i3
IpHUBOAY iX BuUpimeHHdA. MoKHa OTOMKYBATHACA UK
He TOTOJKYBaTHUCSA 3 aBTOPCHKOI0 iHTepIperallieio,
OJHAK He MOJKHA He BU3HABATH ii apryMeHTOBAHOCTI.

Y monorpagii unrau sHaiife HOrIHOJIEHUI pO3-
TJIA IATaHb PO KOHCTUTYIIIHHO-IIPABOBUM CTATYC
Yrpaincekoro Hapoay. IIpu mpoMy Heo6XiqHO BUsHA-
TH, IO AysKe 6araTo MO3UIIii aBTOPA € HOBATOPCHKU-
MM, HETPAIUI[iHHUMU [IJS BiTUMBHAHOI HOPUIUAU-
HOI HAyKM, MOKJWBO, CIPAMOBAHUMU y MaibOyTHE
Jep:KaBo- Ta IPAaBOPO3YMiHHS.

inauMm € Te, mo maTepian y monorpadii BuKJa-
IeHOo 3 MUPOKUM 3anydeHHAM Koncturynii Yrpai-
HYM, KOHCTHTYI[ill Ta IHIIMX 3aKOHOJABUUX AKTiB
3apy0OisKHUX KpaiH, MiKHApPOJHWUX aKTiB, 3aKOHO-
TaBUMX Ta MiJ3aKOHHUX aKTiB YKpainu. BigmiTHOIO
pucoio MoHorpadii € HaOIM:KeHHSA ii BUKJIALY IO
IPaKTUKY YTBOPEHHA Ta PYHKI[IOHYBAHHS KOHCTHU-
TYIiAHO-IIPABOBOI'O CTATYCY ¥ KPAiHCHKOTO HAPOAY.

Monorpaia gae MOKJIMUBICTH CTYAEHTY, MarTi-
CTPaHTy, acIipaHTy, BUKJagauy, HayKOBOMY CIIiB-
POOITHWKY BHaWTH BiAmOBiAi Ha 0esniu mHUTaHD,
aKi mpodeciiino BummcaHi, mojgaHi crTmcao i wiT-
KO, B 0araTh0xX BHIIQAKAaX [JIS KPAIIOTO0 PO3YMiHHS
i 3aCBOEHHS IIPOLMIOCTPOBAHI MPAKTUYHUMU IIPU-
rkaagamu. IIuporuii o0cAr TEOPeTUYHOrO Marepi-
aly BUKJANEHO y IOETHAHHI 3 JOCBioM YKpaiHu,
TOCTIHO CYIPOBOMKYETHCA MPAKTUUHUMHU MPUKJIA-
JaMH, 110 POOUTD HOTO JOCTYITHUM Ta 3PO3YMLINM I
yuraya. ¥ MoHorpadii BimoOpaskeHi ocTaHHI HayKOBi
i mpaxkTUYHi TOCATHEHHS B Tayiysi Teopii mpaBoBoro
craTycy. 3a CIeKTPOM HiTHATUX IUTAHb i BiAmoBigeH

© 0. B. Ckpunsuiok, 2020
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Ha HUX MOHOIpa(disf € eHIMKJIONmeIuUYHOI POOOTOIO,
TOOTO B MIEBHOMY PO3YMiHHI € TEMAaTUYHOIO eHITWKJIO-
mefiero i3 mpo0seM KOHCTHUTYITiHHO-TIPABOBOTO CTATY-
cy. Omke, Ha mifgcraBi i 3 ypaxyBaHHAM 3a3HAUEHOT'O

3 T1IOBHOIO VIEBHEHICTI0O MOKHA CTBEpAKYBaTH,
10 CKApOHWIIA BiTUMBHAHUX IOPUAWYHUX HAYKOBUX
IKepeJi TIOMOBHUJIACA OHOBJIEHUM (hYHIaMeHTAIbHIM
BUJJAHHAM i3 KOHCTUTYITifHOTO IIpaBa Y Kpainu.
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