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3acayxcenuil opucm Yrpainu, kanoudam 0puduiHux Hayk,

douyenm Kagedpu meopii ma icmopii depicasu i npasa

Buwozo nasuanvrozo 3axaady «Yuigepcumem exonomiku ma npasa « KPOK»

MMPUPOTHI BATATCTBA YKPATHCBHKOI TAJIEKOCXITHOI PECIIYBJIIKHA

Baromuit BHECOK INOAO BUBUEHHS NPUPOJHUX
OararctB Yrpaincbkoi Ilamexocximuoi PecmyOmikm
(3enenoro Kaumy) spobus mpodecop IIlumonoBHU
Ioanuxiit IBanoBuy mie y 1924 pomi [1, C. 307-322],
AKUN GaKTUYHO € TEPIIUM Ta MaiiKe eIUHUM, XTO
POSTJIAHYB TMHUTAHHA INOA0 HAJ3€MHUX Ta IiJzeM-
Hux Oararcts 3esenoro Kiauny. Orike, synuHiMocsA
JToKJanHiIme Ha HayKoBy pobory Illumonosuua I.I.
«3enennisit Kiaun — HoBa YkpaiHna», e 3a3HaUaeThC,
10 3BipMHMH CBiT B AMYpPCHKOMY Kpaio CKJagaBcs
3 IoMaIHix TBapuH (i3 THX Ke mopix Ak i B €Bpori,
a came: KOHi, KOpOBH, BiBIli, CBUHi, KO3, TOMAIITHE
NTaXiBHUIITBO) Ta AMKUX TBApPHUH (BEJIUKUHN CXigHO-
cubipcpKuii ojens (i3100p) um OJArOPOAHUI OJI€Hb,
poru KoTporo xoporo omiHooBanauca y Kurai, a rakox
TUTP, CHiroBui 6apc (ipbic), ripcbKuil BOBK, TUOET-
ChKUI BeAMiab, Joci, TuKi Ko3u, Kabapra cubipchKa,
JIMCHUIIS, 3a€Ilb, CO00JIb, 6iIKA).

CroTapcTBO y BB’SI3KYy 3 TaKMMHU BEJUKUMHU
mpocTopaMu AMYPCBKOTO Kpawo, AKi He MOIJu IIe
BUKOPHUCTOBYBATHCS IJIS XJIi00pP0oOCHKOI KYyJIbTYpH,
mopiBHAHO Masio po3BuHeHe. lle moscHOBanOCA
HEJOCTATHOCTI poOOUYMX PYK, a TAKOMK KJiMaTHy-
HUMU YMOBaMH, aJsKe IIiCJAsd BeJTUKOI KiJbKOCTL
OmafiB BUPOCTAJM BeJWKi TpaBW — 3apocTu, AKi
CTPUMYBAJIX BOAY, & TOMY INKOAUJIN DPOIIIHPEHHIO
MACOBUCHK 1 HUIUIN MMOKOCH TPABHU. 3r0J0M 3’ ABU-
Jacs maHgeMisa yyMu, sKa 0yJa TpeThow 3a Iepei-
KoM maugemiit uymu (auri. Third plague pandemic;
Tako:K Bimoma sfK «IloproBa cmMepTb»), IO TPHU-
Baja Bix 1894 mo 1921 pik Ta mpusBesa 0 cMepTi
Oosusbko 20 MJIH JIOfeR y cBiTi, Xoua 3a iHMIMMU
naauMu TinbKu B Kurai sarumyno mpubausmo 10
MJIH, a B [ugii — 12 muw oci6. Takok HagBHI TyMKH,
110 HeoO0XiMHO BeCTH BiJJIiK MOYATKY TPeThOl maH-
nemii Big 1855 pory, Tozi gk TepMmiH i 3aKiHUeHHSA
crig BizHectu mo 1959 poxry [2]. JliogcTBY Bimomi
Tpu maugemii yymu. Ilepmioio 6ysna «uyma HOctu-
miaga» y VI croairti B perionax CepexseMHOMOp ‘4,
npyroio — «Hopua cmepth» y XIV croxirti B Asii,
€Bpomi rTa miBHiuwin Adpumni. IlepemyBano pos-
BUTKY TPETHOI MaHaeMii aKTUBisalis MPUPOTHUX
Boruui yymu B Asii [3]. Ha saxomi xumraiicpkoi
npoBinmii IOHbHAHD 3HAXOAWBCA HMPUPOAHUN OCe-
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penok uymu. OKpiM UyMu TaKo:K 3’ sIBUJIOCS TOCTPE
300HO3He iH(eKIiiiHe 3axBOpiOBaHHA — cubipka
(MisxkHapogHA Has3Ba Ifiel XBOPOOM — aHTPAKT), IO
IyKe HUIMIA XyA00Y, a TAaKOMXK y 3B’A3KY i3 Opa-
KOM JOTJIALY CIPUUYMHIOBAJNOCA HUIIEHHA XyI00u
pisaumMu xmxumu 3Bipamu. Tak, y 1788 pori sikap
VKpPaiHCHKOTO IOXOJI:KeHHsd, HAYKOBEIlb, AEPIKAaB-
Hu# nigy ArgpieBcbkuii Creman CeMeHOBUY B eKC-
MepUMEHTi caMo3apasKeHHsI BCTAHOBUB OJJHAKOBICTh
HeJIyTu y TBaPHH i Jofiell, MOKIUBICTS ii mepexomy
Bix xBopoi TBapuHU M0 moguHu. Kpim Toro, Auapi-
eBcokuit C. C. BBiB Tepmin «Cubipchka Bupaska»
(samo3uueHa 3 pocifichKoi MOBM MeTOLOM OYKBAJIb-
HoOro mepekygany). ¥ 1838 poii ¢paniyssKuii Bere-
punap O. Jlenadona mpu MiKPOCKOIIYHOMY JOCJi-
IKeHH] BIepIme mo0auns IaJIUUYKY aHTPAKCY B KPOBi
y TBapuH [4]. ¥ 1850 pori ¢panIyssKi gocaifauKm
K. Taseiiu ra II. Peiie BusaBuIu 30yIHNKA AHTPAKCY
B KpoBi moseraux Bix miel imdexrnii osems [5],
a B 1855 porri 6y;1a HagpyKoBaHa Mpaid HiMeI[bKOTro
HaykoBia Agoisa Ilonnennepa, B akii BiH migcy-
MyBaB CBOI JOCJTi:KeHHS aHTPAKCy, MOUYMHAIOUU
3 1841 poxy, Ta omyOaikyBaB cBOi maHi mMpo BUmi-
JIeHHS 30ygHMKA AK i3 KpoBi TBapuH, Tak i 3 ixmix
pisHOoMaHiTHMX TKaHuUH [6]. 30ygHMKA aHTpaKcy
BUIIMINB y YKUCTiH KYJbTYPi HiMEIbKUI HAYKOBEIlh
PoGept Kox y 1876 pomi [7]. 3 ycix maToreHHUX A
JIIOSUHY MiKPOOprauisMis came 30yIHIKA AHTPAKCY
BIIEPIIIe OTPUMAJY B UUCTiH KyabTypi. ¥ 1877 pori
aurridcekuit gikap II. I'. Benn omucas JerexeBy
(opMy aHTpaKCy IIiJ Ha3BOW «XBOP0Oa COPTYBab-
HUKIB BOBHI» Ta II0B #3aB ii BUHMKHEHHSA 3 cubip-
Kot [8, 9]. ¥ 1881 porii ¢ppaniyspkuit Mikpobiosor
JIyi ITacTep oTpuMas i anpobyBaB IPOTHAHTPAKCOBY
Baknuuy A4 TBapuH [10]. ¥V 1911 pori itanificeruit
maTojor Ans6epTo ACKoJIi 3aIIPOIIOHYBaB 0CO0JIUBY
peakIriio s JiarHOCTUKY K XBOPOOU, TaK i BUAB-
JIeHHS 3apa’keHHd peueil, uepes AKi BigOyBasocs
MOIMUPeHHA. YKpaiHCbKi HAyKOBIli, SKi BUBUAIU
arTpakc: M. T'amauia (1792 poxy BujaB mpaito mpo
aHTpaKc Ta ioro JiKyBauHud), M. MerbHuKoB-Passe-
nenkoB, B. JKykoscbkuii, I'. IIpokomosuy, A. Cre-
(hamoBuu-JloH1OB, B. [lanuiaoBa, A. Kaporun. Pasom
3 TuM, JI. IlerxkoBcbkuii Ta I. CagoBchbKUil 3arpono-



IIpukapnamcvruil PUOULHUIL BiCHUK

HYBAJU JKUBY MPOTUCUOIPKOBY BaKIIUHY, K METOJ
crenupivHol MPohiTaKTUKH.

Aue He IUBIAYNCH HA O3HAUEHE, B OCTAHHI yacu
cepeHs KiJbKicThb XyZoOM Ha OJHO T'OCIOJAPCTBO
JOXOMMWJI0 M0 cyTTeBux posMmipiB. Tak, y mepiof
3 1902 pory mo 1907 pik cepenHsa KilbKicTb Xymo0u
Ha pik y rocmogapeTsi 6yJro B kKo3akis: 6,1 Koneiti 5,8
poraroi xymobu, a y censH: 5,9 Koxeii ta 5,2 poraroi
xyzmobu. Po3BefieHHS 0BeIlb Ay:Ke €Ia00 MOIIPIOBa-
JIoCS TIePeBasKHO BiJ BUITE 3a3HAUEHUX IPUYNH, TOI1
SK FOJyBaHHSI CBUHEN Kpailie.

[TomtoBaHHSA i 3BipOJIOBCTBO TaKOMK OYJIO OLHiEHO
3 TOJIOBHUX Tajy3elli IPOMUCIY MiCIIeBOTO Hace-
JIEHHS, IO JJIA KOUOBMX HAPOZiB OyJI0 Mailike enqu-
HUM 3aco00M iX icHyBaHHS. 3 IepecesIeHIliB 3aiiMa-
JUCA TOJIOBAaHHAM 1 B3BipOJIOBCTBOM IIepeBaKHO
KO3aKM Ta CeJITHM-CTAPOBiPH, TOAL AK YKpaiHmi — Hi.
3 IMKMX 3BipiB KO3aKM IepeBaKHO IIOJOBAIN Ha
0JIaTOPOIHOTO 0JIEHS Ta BEJIMKOT0 CXiqHOCHOipChKOTO
onens (i3wo0pa), 3 AKOro OyJI0 Ay:Ke CMaduHe M fCO,
a MOJIOAi IIOT0 pora BMCOKO OIliHoBaaumcsa B Kurai.
Ilna KUBJEHHA CJAYTYBaJuU JIOCi Ta AWK Ko3u, AKi
iHOAI MPUXOAMIN y BeJNUKiH KiAbKOCTI 3 miBHOUI 10
Manpuikypii. Kabapra cubipchbka maBajia He TiIbKM
M’sCO, a I TeIJay BOBHY Ta KabaproBy CTpPyio, dKa
Mauia manenui nonut y Kurai. Pemra 3Bipis (Turpu,
BeaMe[i, BOBKM, JIUCHUIli, OiMKKM i HOPKHM) yOmBaiIm
oA mKip. Ase Ha#bigbIe TPOMUCIOBE 3HAUEHHS
MaB co00JIb Ta JUCHUIE, AKUX BOMBAIU Y BEJMNKii
KiJTbKOCTI.

3Bipunuii cBiT B VYcypiiickko-IIpuMopcbKOMYy
Kparo TO¥ e, 110 i Ha AMypPINUHi, X0U MiK JOMAaIII-
HUMU TBapMHAMHU IT€PEBAKAIOTH YiKe Kpallli IIopoau,
Hi2k Ha Amypmuni. Tak, Hampukiaag, Ajid po3Be-
JeHHS €BPOIeHCHKUX IOPi[ KoHel OyJm 3acHOBaHI
KiHCBKi 3aBOJM, 3 AKUX HaNO11bIIe OYB BimoMuii mpu-
BaTHMUI KiHCbKH# 3aBox Oina micra BiagmBocToka
Ha Oepesi 3aToxu CiaaBanka. Tak camMo HaMaraamcs
PO3BOAMTH Kpallli IOPOAM POraTroi Xymobu, OBelb
Ta cBUHEN. Ajie y TOPiBHAHHI 3 AMYPCHKUM Kpaem
B Ycypiticbko-IIpuMopehKOMY Kpaio TOMAIITHIX TBa-
puH 3HAYHO MeHIme. Tak, Ha OJJHO TOCIOAAPCTBO IIPHU-
magaso mpubansHo mo 3,6 podouoi Ta 3,3 Hepobouoi
xymobu. Illogzo AuKMX 3BipiB Ta MpOMUCTY HUMU,
T0 B Ycypilickko-IIpuMopchKOMY Kpaio BOHU OJHA-
KOBIi, aK i Ha Amypiruai. OKpeMoro sHaUeHH HaOHU-
paJyio moOyBaHHA KO3YJi, AKa 3’ ABIAIACT Y BeJIUKii
KiTbKOCTi HA movaTKy suMu 3 miBHOYi. Kpim 1mboro,
BeJIMKe IPOMMUCJIOBE 3HAUEHH I MaJIX IJIAMUCTI OJIeHi,
poru SKuX OyJIM ZOPOKUi, HixK 0JIaTOPOIHUX OJIEHiB.
MucauBcTBOM 3aifiMasIMCsa IEPEBAKHO KO3aKU Ta
TYOUJIBITi — KOUiBHUKH.

3aBIAKU BIAIUM YMOBaM B ¥ cypitickko-IIpumop-
CHbKOMY Kpaio IIBUAKO PO3BUBAJIOCS IIACiUHUIITBO,
ske posmouasoca y 1891 porri. Ilepex ITepimozo cBiTo-
Boto BiitHOI0 y 300 celsTHCHKUX TOCIIONAapCTBAX Hapa-
xoByBasnu mpubausao 12 000 Bymukis. Kpim Toro,
3aBIAKM IONIMPEHHIO B JicaX AMYPCBKOTO Kpaio

JUTK, 6ATaTCTBY TPAB Ta KYIIiB Ta JOBTOTH JIiTa TYT
i3 KOXKHIM POKOM yce 301IbIITyBAI0CS MaCiYHUIITBO,
J1000B [0 AKOTO HATITi 3eMJIAKY TEPEBO3UIH CIOIH IITe
3i cTaporo Kpaio.

Barome sHauenHa A AMYPCBKOTO Kpam Maja
pubHa mpomucaoBicTs. [y:ke OaraTi pmboio piuka
Awmyp i #ioro mpuniwBu, AKi OyJau BUCOKOI SKOCTI.
3 oceTpoBux pub HAWOIIBIIIOrO PO3MIpy mOCATATIH
TyTeIHi 011yru, Bara AKUX MorJa goxogutu Big 500
ta 800 kr. Hacrymaumu 3a po3mipom Oysim oceTpuHa
Ta yeyyra. TakoX y BeJUKIN KiJTbKOCTi JOBUJIMCA
B piukax Ycypi Ta AMypi aBa Bumm sococd i ropOymri
ta Kera. Pemrra pub cuinsai Cubipebkum pikam: Taii-
MeHb, HEBeJMKWH KOPOIl, MAHb PiYKOBUI, aMyPChKa
puba, cOM Ta IITyKa, AKa JoCAraaa BeINKHIX PO3MipiB.
3asBuuail puOHUX MPOAYKTIB IIPOJABaNIM y CIIiBBif-
HoImeHHi: cenan — 20 Bifcorkis, Kosakis — 40 Bin-
coTKiB Ta KouiBHuMKiB — 40 BizcoTkis. PubanncTBo
B Ycypiticbko-IIpuMopcbKoMy Kpato Oyia 6arate Ha
KiTbKicTs pubm, AKi 3HAXOAMINCSI B HILKUINM Teuil
piuku Amypa, B piumi Ycypi Ta immux pikax Kparo,
mepeBaskHO B fmomCchbKOMY Ta OXOTCHKOMY MOPSX,
MaJo 3HAuHO Oinbire, HiK B AmypmuHi. Mopchbki
pubu momibHi MO ocenenls, MOABISINCT TiIbKU
B SImOHCHKOMY MOpi Ta HOT0 3aTOKAX y HEUNCJIEHHIN
KLTBKOCTI i mysKe migHiMaau puOHY TPOMUCIIOBICTD.
Besnmke mpomucioBe 3HaUEHHA MaJIO JOOYBAHHS MOD-
CBbKOI KaIlyCTH, Ky Y BEeJUKIN KiJIbKOCTI BUBO3UJIN
1o Kurato. Busis ii zoxogus i 1o 10 Tucsau rous. Kpim
pub piukm Amypa oco0avBe 3HAUEHHS MAJO JIOBJISA
pakiB, kpabiB Ta TpemaHris.

ITomo mepepobHOi (habpuuHOI) IPOMUCIOBOCTI, TO
BOHA ITePeBaKHO 0yJia CKOHIIEHTPOBAHA Y TOJIOBHOMY
agMiHicTpaTUBHOMY IeHTPi AMypchKoro kpaio — Bia-
TOBEINEHCHKY. Bepyun 10 yBaru Tak BeJnKi 6araTcTaa
AMYypCBKOTO Kpaio, BOHA IOPiBHAHO Ife PO3BUHEHA
He Ha JOCTAaTHbBOMY PiBHi. 3BMuaiiHoO, 10 MepepodHa
(habpmuHa) TPOMUCIOBICTL HaMarajaach IPHCTOCO-
BYBATHCA IO MiCIIeBUX YMOB i B IIE€PIIy YepTy 3aj0-
BOJILHATH TOJIOBHI CIIOMKWBHI mOTpeOm MicIieBoro
HaceJIeHHd i BIaCTMBO TUMU IPOAYKTAMHU, AKi ripIe
HaJaBaJaucsd Ha JaJeKnii i qoporuii mpusis iz 3axomy
abo 3i Cxony (fAmonis). Pabpuuna (mepepodHa) mpo-
MUCJIOBiCTE ¥ cypificbKo-IIpuMOpChKOMY Kpaio CKYII-
YeHa B IBOX IIEHTPax Kparo: Mictrax BimagmBocrori Ta
XabapoBcbKy. Pemecsio Ta JoMaIius IpOMECIOBICTh
MOYMHANA JIWIIe HApOMKyBaTHCA B AMypChKOMY
Kpaio i He Maja Ile BeJUKOTO 3HaueHHA. CelaHu
y BimpHUI yac Bif pobiT 3aiiMamuca NIPATEHHAM,
MalicTpyBaHHAM BO3iB Ta caHeif. Toprieia Bejacd
IMepPeBaKHO IIPeIMeTaMH CiJIbChKOTO TOCIIOJAapCTBA
(x71i6, Xymoba, JicoBi MaTepianu, IpeaMeTH MUCJIUB-
cTBa, pubaITBa).

IlMomo sicoBux OaraTcTB 3esneHoro Kaumuy mpo-
(ecop IMMumonoBmu IoaHwkiit IBaHOBMY y CcBOIil
HayKoBi#t pobori «3enenuit Kiaun — HoBa Ykpaina»
Bixm 1924 poxry 3asHaumB, 110 Jic AMypPCBKOr0 Kpaio
3aiiMaB 10 TPHOX YETBEPTHH yciel miomi Kpato i cra-
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HOBHB 10 36 MiJIbi0HIB ra. 3 JepeBHUX MOPiL POCIM:
ny0, muna, 6epesa, KJIeH, cu0ipchKuil SceHb, MiciieBa
IIOPOJia BUIITHI (BUIITHS 3aJI03MCTA), MAHbUKYPChKUIM
Kelp, agHChbKa cMepeKa, Tuc (y HUKHIN Teuii piukm
Awmypa), uepemxa, Oy30K, JilnHa, AUKa AOIYHA,
KOPKOBe JIepeBo, BUHOTPag AMYpPChbKUI, AKUN JHIIIe
IIPeJICTaBJIAB Pi3HOBUAHICTh 3BUYAHOTO BUHOTPALY,
bapbapuc Ta immi. Ili mopogm AmypcwKoro Jgicy,
AK1 3aliMaJu KpiM ycbOTO iHIIOTO ¥ mOBaKHE IPO-
MUCJIOBE 3HAUEHHHA, TPUUMHANUCST JO IONIMPEHHSA
B Kpalo JIiCOBOT'0 ITPOMMCJIY B3araJii, Ta TOPTiBJIi pis-
HUMHK JIiICOBUMHU MaTepiamMu 30Kpema. Ha mepeBoo-
OpoOHUX migmpueMcTBax BIaroseineHchbKa Ta iHIINX
MiciieBocTell BUPOOJSAIM NOIIKHM, INMalW Ta PisHi
Opycu ansa Oymieii mapomaasiB, OyAMHKIB (Y Kpaio
PO3IOBCIOMKeH] nepeB’daHi O6yauHKM) Ta iHII peui,
mOTPiOHI [ TOPriBeJbHO-IIPOMUCIOBOIO CBITY.
Bararo motpebyBasocs ApoB A Omaly mapoIIaBis,
Oyzunkis Toimo. Tak, y 1907 poui B ogme gniie MicTo
Biaroserenchk cupoBamkeno 1 568 cmiasis, y Tomy
yueai 377,9 3 piukm 3ei, a peira 3 piuox Amypa,
Munkw i Aprywi. JlicoBumu npomuciaamu, K pyoaH-
HAM Ta CILIABIIOBAHHAM Jica piuKaMu, 3aMaJInCSA
ImepeBaskHO Kos3aku. JlicoBa mpoMmwuciaoBicTh Oyia
OJHi€I0 3 TOJOBHUX Tajy3eil IPOMUCIY AMYPCHKOTO
Kpalo, a BiiTak i TOJIOBHUM ITYHKTOM B HOTO IPUOYT-
KOBOMY OIOfKeTi.

JlicoBi OararcTBa ¥Ycypilicbko-IIpuMopecbKOro
Kpato Oyam 3mauHo Oinmbmri Big Amypmumu. Bechb
Kpall, 3a BUKJIOUEHHAM MiCIIeBOCTeH, SAKi mpmcTO-
COBaHi I PLIBHUILTBA Ta JeAKNX O0JOTHUX MiCIlb,
CKpi3b IOKPUTHUH! JiCcOBOIO pociuHHicTIO. ['ipHMUL
MiCIIEBOCTI 1O CAMUX BEPIIIMH I'ip MOKPUTI JiicoM, TOAL
gk Ha AmypiuHi i Bepmuau CraifoBux Tip mepe-
BayKHO Oysu ronmuMu. Bemnka KinmbKicTh pisHEX pik
i piuoK, AKMMHU T'yCTO BKPUTA IepeBakHa IiBIeHHA
yacTUHA Kpawo i 1Mo AKWX OIJIaBJAABCA JIic, OYKe
CIpHUAJIA PO3BUTKY PiBHOMAHITHMX JIiCOBUX IIpO-
MHUCJIiB TaK, 110 i3 BChOro AMypCchKO-IIpruMopesKOoTo
JIiCOBOTO TIpoMucay Ha Ycypificbko-IIpumopcsruil
Kpaif 3a OCTaHHI pOKU IpuImIagajo (o BigcoTkis. Haii-
Oinmpire smicoBi mpomucu posBuHeHi B IliBgenHo-YCy-
pificbkoMy Kpaio, Oe V B3B’A3KY 3 PO3BUHEHHMH
iHMUMEY TaJTy3dMMU IIPOMUCJIOBOCTI BiguyBajaca
BeJIMKa moTpeba JicoBux mMarepianis. [ mepepoOku
JIiCOBUX MaTepiaJIiB mpaIioBaJIo I’ ATh BEIMKHUX Jepe-
B0OOOpoOHUX migmpuemcTs. JlicoBi mMarepianm, Kpim
MicIleBUX mOTPed, TAKOK CIYTYBaIH IIe JJIA BUBO3Y
(mepeBaskHo m0 fAmownii Ta Kuraro). [o micoBoro mpo-
MUCJY BifHOCWJIHN Irle HOOYBAaHHS OKPeMoro rpuoba,
IIT0 POCTEe Ha THUIOUMX Ay0ax i cayrysaja OJHUM i3
IIPeIMeTiB IIOKUBY KUTAMIIIiB.

3 KOXKHUM POKOM y Ycypificbko-IIpuMopcesKoro
Kpaio Bce OiJgbIlle 3pOCTAI0, 30KpeMa, CaJiBHUIITBO.
3 cafgiBHMUYMX POCIWH TYT PO3BOAMJIM PisHi coprTu:
A0JyK, T'PYINOK, CIWBOK, BUINEHb Ta KPUMCHKUIM
BUHOTPAJ, XO0U I B OCTAHHI YacW IOYAJIN BiKe KYJb-
TUBYBATU 1 MiCIleBY JUKY BUHOTPagHY J103y. PpyK-

TOBi TTOPOJY TEPEBAKHO PO3BOAUIN HAIII 3eMJIAKH
(1o 7 Ha TepuTOpPii YKpainm), 60 CeMTHCTBO KOKHII
pas IPUBOBUIIO i3 00010 3epHA PiBHUX 0BOUiB a60 imM
mepecuaann ix. ¥ micti XabapoBChbKY BiKe BimgaBHA
BUPOOJISAIN BUHO 3 MicieBoro Buuorpany. Illo crocy-
€THCSA OKPEMOI TaPUHY POCAUHHOTO CBiTY — TpaBH, TO
BoHa Mae g0 100 okpemux BuAiB. BimbmricTs i3 HuX
IpUHAJIEKHI BUKJIIOUHO AMYpPCBKOTO Kpalo, a perTa
cuinbHi 3 Kutaem, Amonieto, Kamuatkoio, Cubipom
ta Amepurow. Pociuaauii cBiT B Ycypiiicbko-IIpu-
MOPCBKOMY Kpaio OyB TO# iKe, 1[0 i B AMypCbKOMY
i OispInIa yacTHHA POCaANH AMYPCHKOTO Kpaio, Iepe-
xommau i mo VYcypifickkoro. OgHaK, IPOIOPITisA
€BPOIEHChKUX POCIUH B YCypilicbKoMy Kpaio Oyia
Oinpira, HiK Ha AMypITuHi, 1110 TOSCHIOBAJIOCA MEH-
1010 KOHTWHEHTAJIBHICTIO HOT0 KJiMaTy. 3 HOBUX
IepeBHUX IOpix B3’ ABJisAiucsa: rpad, KHUTaNChbKUI
TUKWI BUHOTPAJ Ta €BPOIeiichKa mopoja bapbapuca.
3 HOBMX BHUJiB TpaB HAasgBHA BiZloMa TpaBa JKeHbIIEHb,
KOpiHHA (AK JiKapChKOI POCIMHY) AKOI IYKe JOPOT0
IiHWIA KATANII.

lipauui OararcTBa Awmypriuau - migsemHi
cxkapbu, axi Oyau pisHOMAHITHHME Ta Iy:Ke 3HAU-
pocaigaukiB. T'eosoriumi mociuigu BKasyBaim Ha
BeJIMKI 3amacu 3ayisHoi pyau, AKi y ToBKuHYy 43 KM
rargyaucd B goauui piukm Camapu. Bynam Takomx
BeJquKi 3amacu umcroi pyau Ha piumi OsepHiit Ta
B immmux micmeBocTax. ITo BepxHi# Teuii piuku 3ei,
y mexkax Karepuno-MukrosaiBcbKoi cTaHuIi B cpid-
HO-0JI0B AHI pyau. Y mpumimBax piuxkm Cemimmxi
3HAXOAUNNCA TEPJU BEJMKUX PO3MIpiB. ¥ AeAKUX
macMax Tip mo piukax Amypy, 3ei i Bypei BigkpuTo
M03HAKY 3anaciB Ha(pTu.

Haitbinpmum ripauuuM cxapboM AMYpPCHKOTO
Kpato (9K i Yeypiticbro-IIpumopesKkoMy Kpato) 6yio
30JI0TO, B SKOMY BiKe OOBIIWI Yac 3aHATa Ipalld
IPOMUCJIOBIA TOAi, AK iHINI 3asHaueHi GararcTsa
Awmypcbkoro Kpaioo abo 30BciM He po3pobianmcs
a00 po3polIaIncsa Y HeBeIUKOMY 00csa3i. 30J10To Ha
AMypchKOTO Kpao A00yBaIoCd y I[LIOMY PALL 30J0-
TUX KOIAaJeHb 0 BepxHil Teuii pivor 3ei i Bypei.
Bomo 3mHaxogmiocd B PO3CHIAHOMY BHII y IIiCKax
1 ofep:KyBajoCcA IiCIA CIeNiaJbHOI0 ITPOMUBAHHA.
Peectpamia go0yBaHHs B30J0Ta B LHX paiioHaX
mounHajmaca Jjuire Big 1868 pory. 3a 11 poxkis (mo
1879 pik) micaa odimianpHOi cTaTMCTHRHM H00YTO
3osoro 30 762 kr; Bix 1880 — 1989 poxris — 53 219 kr,
a3a 1890 - 1892 poxu — 108 616 xr.

Ocrammi poxm XIX Ta mepiri pOKM MUHYJIOTO
CTOJTTS XapaKTepu3yBaJWCSA 3aHEIAZOM 30JI0-
Toi mpomucyaoBocTi. Tak, y meil mepiom KimbKicTb
MpaIIoUNX KomaJeHb amenmmiaocs Bix 200 mo
180. KinpkicTh poOiTHWKIB 3aHATUX Y KOMAJbHAX
y 1897 pomi O0ymo 13 tucau ocib, Tomi AK yiKe Bif
1898 poxy i mo 1902 pory Bmauo i OyJo Big 9 Tucau
1o 11 tucau oci6. IIpore Big 1902 poxry i mo Ilepmroi
cBiTOBOI BifiHM J00YBaHHS 30JI0TA MOYAJIO ITBUIKO
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apocraru. Tak, 3a 5 pokis (y mepiox 3 1903 pory
mo 1907 pix) mobyBaHHS 30iJBITYBAJOCS ILIOPOKY
B Takomy Temmi: 1903 pix — 7 289 xr; 1904 pix — 6
618 xr; 1905 pix — 5 946 xr; 1906 pix — 6 306 xr;
1907 pix — 10 663 kr umcroro sosjoTa. Bogmouac
¥ KibKicTh KOTIaJIeHb IITBUKO 3POCTAJIO Y BKA3aHUH
mepiox: 1908 pix — 175; 1904 pix — 203; 1905 pik —
213; 1906 pix — 225; 1907 pix — 320. A zaifimarux
mpaniBHUKIB y 1ei mepiom: 1903 pix — 12 Tucsau;
1904 pix — 16 Tucsu; 1905 pik — 10 tucau; 1906 pix —
11 tucayu; 1907 pik — 22 tucau ocio.

3amacu 3o0Ta Ha AMypinuHi cranosuio 4 504,5
TOHH, TOOTO Oinbine Hixk Ha 100 poxiB MakcuMasb-
HOTO piuHoro moOyBamus Bciei Pocifichkoi immepii.
A cepemunopiune moOyBaHHS 30j0Ta Pocificbkoi
immepii cramoBmIo 0 28 BiZCOTKIB 30JI0TOI IPOAYK-
mii BcecBiTy. Tak, 3a uac 1886 — 1990 poxu BcecBiTHA
mpoaykiisa cramosuaa 116 000, a Pocificskoi immepii
32 300 rimorpamis [11].

3asHaueHa BUINE KiIbKicTh A00yBaHHS 30JI0TA
Ha AMypHuHi TogaBajacs Iicas HOro ypaAmoBoOl
peectparii. Aje i HaBiTh YPALOBI BUAAHHA 3a3HAa-
yaam, Io 0araTo Ire 30JI0Ta A00yBaJoCS IMo3a ix
peecTpalliero i mpomaBasocs IOTAalKW Ha CTOPOHY,
ak y MaHpwKYpilo, Ta B3araji B Pi3HMX MicIieBoC-
TAX MOMKHA 0YJIO TPMBATHO KYIIUTH 30JI0Ta B PiBHUX
micrax. OT:xe, Oepyuu Ie 0 yBaru, ypsj 3a3HAUuUB,
1170 1I03a H0T0 peecTpallii BumaInBao Oiapire 25 Bif-
COTKiB. 3BMUaHO 1€l BiICOTOK OYB JOCHUTH 3MEHIIIe-
HUH i IPUTIYINEHO, 10 TaKe «YIIMBAHHSI» CTAHOBIIIO
Bil TpPeTMHU A0 IIOJIOBUHU 3apEECTPOBAHOTO T00Y-
BaHHS 30J0Ta. A BifTak cepegHbOpiuHe HOOYBAaHHSA
30JI0Ta Ha AMYPIIIUHI MOTJIO CATATH V TePeIBOCHHMIM
mepiox mpubausHO A0 16 380 Kr, He BpaxoByHOUM
cionu 1e no0yBaHHA B YcypinicbKo-IIpumopcskomy
Kparo, Jie 30JI0T0 100yBaI0Cs EPEBAKHO B ¥ ICBKOMY
OKpy3i. 3 uacom Ha AMYPIIUHI 3 TUTAHHA JOOYBaHHSA
30JI0Ta ToYAJAaCS JeIleHTpaIisaIisa, v 3B’ A3KY 3 UM
BeJIUKi (hipMu modasy yCTylaTu cepefHiM 1 Maamum,
y 8B’SI3KY 3 UuM APiOHI migmpueMcTBa IOYAIN BUTHU-
CKaTH BeJUKi.

lipuuui OGararcTBa ¥cypificbko-IIpuMopcbKOMY
Kpaio, IK i B AmypiuHi, 6yiu pismoManiTHi i 1y:Ke
BeJNKi, ase 10 1924 poxy Ire SK CJIix HemocTiaKeHi.

Ilo HAWTOMOBHIIMUX mig3eMHUX CKapOiB Ycypiii-
cbKO-IIpuMOpChKOMY Kpaio MOKHA BiHECTH 30JI0TO
i xam’gHu#l Byrinb. Pamime go0yBaHHS 30J0Ta
3fificHIOBasIOCH Maii:ke y Bchomy IliBmenHo-Ycypiit-
CBKOMY Kpalo, a Ha IIOYaTKY MUHYJIOTO CTOJIITTSA 0T0O
JnoOyBaJu JIMIe B HEBENWKIN KiJTBKOCTI Ha 0CTPOBi
AckomnaiTa Mixk 3aTokamu ¢B. OJ1bru Ta AMYPCHKOIO.
Piune moOyBaHHA 30J0Ta OyJIO TYT Ay:Ke MisepHe
1 ToXommI0 10 KiIbKOX AecATKiB Kimorpam. I'osoB-
HUM 30JIOTUM paiioHoM OyB Oaceiin piuku AMryHi
B YICBKOMY OKpPYy3i, AKa Oyja OZHUM i3 TOJOBHUX
JNiBUX TPUILIMBIB piukm AmMypa B AOJIIIHIN Ioro
reuii. Bepe piuxa AMryss cBiii mouaTox Ha IliBHiu-
Homy-Cxoxi cxumy Bypeincbkoro xpedTa i MaB 10B-

sxkuny 810 merpiB. Beperu B ropimuii teuii Bucoki
1 cKasmeri, a B JOMNIIIHINA HU3BKI Ta Majayd JOJTUHU
Bix 3 mo 11 xm. IIporakuicTio 426 KM piuka AMIyHB
OyJ1a CyIHOILIABHOIO.

30JI0TOIPOMUCIOBUI PaioH HAXOAMBCA B Oaceii-
HaX TipcbKuxX poamHax Awmrymi, ax piku Hwunas,
Cema, Yraxau, Heminen, KepOu, Xepmyui, a Takox
mo pikax Kaiirauama ta Ilouims, 1o Bmaganum
y micueBi osepa. Ilepmri xomanbui Oyam Bigrputi
B 1872 pori mo piumi Yraxani, a 8 1873 pomui — mo
piumi Kepbi. 3a Bech uac Bif BiAKPUTTA KoIajleHb
1o 1901 poxry moOyrto 22 277 Kr umcToro 3oyota (B
romasbpHAX Kep6i — 7 912, Cemi — 7 797, a Xepmyui
ra Kattuarani — 3 030 kr). CeperHbOpiuHe T0OYBaHHSA
30JI0Ta B IIePEIBOEHHI YacH CTAHOBMJIO 3aPEECTPOBA-
Horo mo 1 638 Kr, a 3 ymauBauuaMm — g0 2 457 KT Ha
pik. B nepmux porkax XX cToniTTa (GYyHKIIIOHYBAIO
7 KOmaJIeHb, a KiTbKiCTh IpaliBHUKIB CTAHOBUIO J0
oxHOI Tucadi. ['eostoriuni mocaigyu 3a3HAUMIN B MIUX
MiCIIeBOCTSIX BEJUKi 3amacu 30J10Ta.

Kav’auuit Byrinb 3HAXOAWBCS IIEPeBAKHO Ha
Oepesi 3aTOKM B TaKUX MicleBocTAX: y 3aTomi Iloci-
era, Ha pikax Cegumu i Mamryrai, 6i1a micra ITima-
HOTO, Ha cxigHomy Oepesi Cyi(yHCHLKOTO JUMAaHY,
B OyxTi Konxoysa i B monmui piuku Cyuanu. Kpim
IIbOT0, OyJIa ITle TAKOK 03HAKA KaM SHOT'O BYTiJLJIA 110
HOBi#l mopori, mo #mio Bix Ilociera 1o PosmossHOTO
mo mpaBux mpuitmBax piukum CyitdyHa, B 6araTbox
MicieBocTaAX MmiBocTpoBa PiuHoro Ta Ha miBoCTPOBi
Epamana. Bei i miciieBocTi 3HaX0AMInCA HETATEKO
OIHA Bij OmHOI.

Onnak, He [OWBIAYNCH HA BEJUKI TOKJIagu
BYT'iJIIfA, TOOYBAaHHSA PO3BMHEHE HA HU3BKOMY DPiBHI,
a 3rogjoM — ¥ HaBiTH Oysmo 3ymmHEeHO. MiHepasabhi
fararcTBa (Migb, cih, cpiOHO-0JIOBAHI PyaH) 30BCiM
He fo0yBajncs abo fo0yBaIncs Y HeBEIUKil KilbKo-
cri. MicuesnaxoKeHHA Mifgi Oyso 0insg 3aTOKHU CB.
Oawru, coni — 6i1a MukosmaiBcbKa, cpiOHO-0IOBAHIX
pyn — Oina piuox Baiimumuy Ta ABakymoBku. Taxk,
HANpPUKJIA], HOOYBaHHA COJi 3aliMajucA KUTAMII.
3arajom mpuponHi 6ararctsa Ycypificbko-IIpumop-
CBKOTO Kpaio Oyau HAA3BUUANHO HAA3BUUAWHUMU,
ase 10 1924 poxy He BUKOPHUCTOBYBAIUCS JIIOJUHOIO
y IIOBHOMY 00Cs3i.

CyTHIiCTDb BUINEBUKJATEHOTO 3BOAUTHCA IO BUC-
HOBKY, IO B3BipWHUH CBiT B AMYpPCBKOMY Kpaio
CKJIaJaBCs 3 JOMAIHIX TBapuH (i3 THX Ke mOpix AK
i B €Bpori, a came: KOHi, KOPOBH, BiBIli, CBUHI, KO3H,
IOMAIITHE MITaXiBHUIITBO) TA MUKUX TBAPUH (BEIUKWI
cxigHocubipchbKuit osieHb (i3t00p) um OJaropomHMI
0JIeHb, POTH KOTPOT0 JOPOTO omiHoBaauca y Kurai,
a TaKOoK TUTP, cHiroBui O6apc (ipbic), ripcbKuii BOBK,
T0eTChbKUI BeAMigb, Joci, AWKI Kosu, Kabapra
cubipchKa, JUCUIA, 3a€lb, c000Jb, 0iTKa). 3Bipu-
HUI cBIiT B YcypilicbKko-IIpuMopcbKOMy Kparm TOI
JKe, 110 I Ha AMypIIuUHi, X0U MiK JOMAIIHIMHK TBAa-
pPUMHAMU IIepeBaKaloOTh yiKe Kpallli Iopoau, HiK Ha
Awypmuai. 118 po3BeleHHS €BPONMEWCHKUX IIOPiT
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KOHel 0y,iu 3acHOBaHi KiHchKi 3aBogu. Hamaranucsa
PO3BOAMTH Kpallli IOPOAM POraToi Xymobu, OBelb
Ta CBUHeH. AJle B MOPiBHAHHI 3 AMYPCBKUM KpaeMm
B Ycypiticbko-IIpuMopcbKOMYy Kpaio ZOMaIIHiX TBa-
PUH 3HAUHO MEHIIIE.

Barome sHauenHA mid AMYPCBKOTO Kparo MaJa
pubHa mpommcioBicTh. lyske GaraTi pmboio piuka
Awmyp i #ioro nmpumauBu. 3 0ceTpoBUX pub HANOiIb-
IIIOT0 PO3Mipy mocAranu Oiyru, Bara AKUX MOIJIa
noxomutu Bix 500 ta 800 kr. HacrymHumu 3a pos-
Mipom Oynu oceTpuHa Ta ueuyra. Taxko:K y BeJuKii
KinmbKocTi soBmiacsa B piukax Ycypi Ta Amypi aBa
BUIM JIocOCd i TopOyIIi Ta Keta. PubaabecTBo B Yy-
piiicbko-IIpumopcrkoMy Kpato 6ysna 6araTe Ha Kijib-
KicTh pulHM, SKi 3HAXOAUINCT B HIDKUIN Teuil piukn
Awmypa, B piumi Ycypi Ta inmux pikax Kpato, mepe-
BayKHO B SAmoHCcbKOMY Ta OXOTCHKOMY MOPSX, MAaJo
3HauHO Oinbie, Hixk B AMypmuni. Mopcbki pubu
moziOHi L0 ocesenlis, HOABILINCA TLIBKH B AmoH-
CBbKOMY MOpi Ta 10T0 3aTOKAX y HEUMCJIeHHi KilbKo-
cTi i my:Ke migHiMaau puOHY IPOMUCIOBicTh. Benuke
IMIPOMUCJIOBE 3HAUEHHS MAajo A00YBaHHSA MOPCHKOL
KallycTU, AKY y BeJUKI# KiJBKOCTI BUBO3WUIM [0
Kurato. Koncraryerbcs, 0 0coOJMBe 3HAUEHHSA
TaKO0K MaJIo JIOBJIA paKiB, KpaOiB Ta TpemaHriB.

Komcraryerbes, 110 Hag3eMHi i migseMHi ckapou
3emenoro Kinny HagsBuuaiino 6araTi Ta e He movaTi.
Y upoMy BifHOIIEHHI Mir 6yTH MOCTABIEHWI HABITH
y Kpallli yMOBH, Hi:k Oararo Kpain €Bpomnu. HasiTh
BiITOBiIHO M0 IPOBiBOPHUX 00UMCIEHD JOCIiITHUKIB
oyao ax 290 000 xB. KM rigHOl 1A X/Ii60pOOCHKOL
KYJBTYPHU 3eMJIi, 3 YOro Ha AMYPIIUHY TPHUIALAIO0
120 000 xB. KM, a Ycypificbko-IIpumopcbkuit Kpai
170 000 xB. kM. Hemouari sicu mpefcTaBasaan HaJ-
3BUMYANHO BeqUKi 6ararcTBa. HaitbinpImmM ripHIdum
cxapbom AMypchKoro Kpaio Ta Y cypiricbko-IIpumop-
CHKOMY Kpaio 0yJI0 30JI0TO, SKe J00yBaIocsA y IiIoMy
PAAL 30JI0TUX KOTAaJeHb IO BepxHi#l Teuii piuor 3ei
i Bypei, a rako:k maiiike y Bcbomy IliBmenHo-Ycypiii-
CbKOMY Kpaio. TakuM YMHOM, i3 BeJIMKMMHU TipHU-
ypMu G6ararcTBaMu 3ejieHoro Kamay He Morke mopis-
HATHCS Hi 0fWH Kpaii B €Bporri.
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Amnoranis

TI'ymeniox B. B. Ilpupongni 6ararcTBa YKpaiHCBKOL
Hamexocxiguoi Pecryomiku. — CrarTa.

Y crarTi KoCTimKyOTHCA IPUPOAHI HAJA3eMHi Ta Iif-
semui OaratcTBa VYEKpainchkoi [Jamexocximuoi Pecmy-
oamiku. CraTTa ImpHCBAYEeHA OIJIALY, 30KpeMa, 3BipHHOIo
cBiTY B AMypCchKOMY Kpato Ta ¥ cypiiicbKo-IIpuMmopcsromy
kparo. Tak, B AMypChbKOMY Kpaio CKJIafaBcd 3 JOMAIIHIX
TBapUH, i3 TUX e IOopiJ AK i B €Bpori, gK: KOHi, KOPOBH,
BiBI[i, CBUHI, K031, Ta JOMAIIIHE ITaXiBHUIITBO; 3 IUKUX,
AK: BeMUKME cxigHocubGipchbKuil ojieHb (isiobp) um 6.a-
TOPOJHUN OJIeHb, POTH KOTPOT'O JOPOT0 OI[iHIOBAJIUCT Y
Kurai, a Tako:x turp, cuirosuit 6apc (ipbic), ripcpruit
BOBK, TMOeTCHKHUI BeAMimb, Jioci, AuKi Kosm, Kabapra
cubipcbKa, IMCHI, 3a€1lh, CO00JIh, 0iIKA TOI0. 3BipUHII
cBiT B YcypiicbKo-IIpuMopchKoOMy Kpato TOi ke, 110 i Ha
AwmypruHi, X0u MiXK TOMAITHIMHU TBaPUHAMH IepeBaska-
10T iK€ Kpalli mopoau, Hisk Ha AmypruHi. [[nd posse-
IeHHS €EBPONEMCHKUX 0PI KoHel 0y/Iu 3acHOBaHi KiHCHKI
3aBofu. Hamarajumcss pos3BOAUTH Kpallli TOPOAM pPOraToi
Xyzmobu, oBellb Ta CBUHEH. AJle B IOPiBHAHHI 3 AMYPCHKUM
KpaeM B Ycypiiicbko-IIpuMopchbKOMY Kparo JOMAITHIX
TBapuH 3HauHO MeHIne. [[logo nuKux 3BipiB i mpomucty
HUMH, TO B ¥YcypilicbKo-IIpuMopchKOMY Kpaio BOHM OLHA-
KOBi AK i Ha AMypIITuHi.

HoBezeHo, 1110 BaroMe 3HaUeHHA A1 AMypPChKOT0 Kparo
Masa pubHa mpomucaoBicTh. [y:ke Oarari pmboio piuka
Awmyp i fforo mpuILIBU. 3 0CETPOBUX PUO HAKOIIBIIOTO
po3Mipy mocsiranu 6i1yru, Bara SKUX MOTJIA JOXOIUTH Bif
500 Tra 800 xr. HactynuuMmu 3a posmipom OyJu oceTprHa
Ta yeuyra. TaKkoK y BeJIUKIN KiJBKOCTI JIOBUJIAcA B piu-
Kax Ycypi Ta AMypi aBa Buau Jococd i ropOyiIi Ta Kera.
PubanscTBo B Ycypificbko-IIpumopeskomMy Kpawoo Oyia
OaraTe Ha KiJbKicTh pmOu, AKi 3HAXOAUIUCA B HUKUIl
reuii piuku Amypa, B piuni Yeypi ra iHmux pikax Kpaio,
mepeBa:kHO B SImoHChKOMY Ta OXOTCHBKOMY MOPSX, MAaJjo
3HAYHO OisbINe, HiK B AMypmuHi. MopebKi pubu momioHi
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IO OCeJIeAIls, TOABANNCA TiMbKY B SITTOHCbKOMY MOpi Ta
0T0 3aTOKaX y HEUMCIEHHIH KiJbKocTi i gy:xe migHiMa n
pubHy MOPOMUCJIOBiCTh. Beauke ITpPOMUCIOBE 3HAUEHHA
MaJio 100yBaHHS MOPCHKOI KamyCcTHu, AKY Y BEJIUKil Kilb-
rocti BuBoauau 10 Kuraroo. Koncraryerses, 1o ocobiuse
3HAUEHHS TaKO0K MaJIO JIOBJISI paKiB, KpabiB Ta TpemaHTiB.

IMpuponui crapbu 3Benenoro Kiaumny Ham3BUUANHO
farari. ¥ mbOMy BigHONIEHHI Mir OyTH I[OCTaBJIEHUI
HaBiTh y KpaIlrli yMmoBHU, HixK 6araTo kpain €spomu. HaBiTs
BiAMOBiHO /10 IPOBi3OPHUX 00UKCIEHD HOCTiTHUKIB 0YI0
ax 290 000 xB. KM rigHol AId XJIi00POOCHKOI KYJIbTYPH
3eMJIi, 3 yoro Ha Amypiruny npunazgaio 120 000 kB. KM,
a Ycypificero-ITpumopceskuit kpait 170 000 xB. kM. Hermo-
yari Jicu IpecTaBaSIN HAA3BUYANHO BeJIUKi Oararcraa.
Haii6inpmum ripuunuuM ckapboM AMYpPCHKOTO Kpaio Ta
Yeypiiicbko-IIpuMopcbKoMYy Kparo 6YJI0 30JI0TO, SAKe T00Y-
BaJIoCS Y IILIOMY PAJi 30JI0TUX KOMAJEHb II0 BePXHill Teuil
piuok 3eii Bypei, a rakox maiike y Bchomy IliBgeHHO-YCy-
pifickkoMy Kparo. TaKuM YUHOM, i3 BEIUKUMU T1PHUUUMHU
pararcTBaMu 3ejieHoro KiaumHy He MOMe MOpiBHATHCA Hi
OJVH Kpaii B €Bpori.

Kaouosi caosa: HaceleHHs, 3eMIepoOCTBO, XJIi00PO06-
CTBO, pubaJILCTBO, CKOTAPCTBO, MipHUYi OaraTcTsa

Summary

Gumenyuk V. V. Natural wealth of the Ukrainian
Far Eastern Republic. — Article.

The article examines the above-ground and
underground natural resources of the Ukrainian Far
Eastern Republic (Green Wedge).

The article is devoted to an overview of the animal
world in the Amur Krai and the Usuriysk-Primorsky Krai.
So, in the Amur region it consisted of domestic animals,
from the same breeds as in Europe, such as: horses, cows,
sheep, pigs, goats, and domestic poultry; from the wild,
such as: the large East Siberian deer (Izubr) or the red
deer, whose horns were highly valued in China, as well as
the tiger, snow leopard (Irbis), mountain wolf, Tibetan
bear, elk, wild goats, Siberian musk deer, fox, hare, sable,
squirrel, etc. The animal world in the Usuriysk-Primorsky
Krai is the same as in the Amur Oblast, although domestic
animals are dominated by better breeds than in the Amur

Oblast. Stud farms were established to breed European
horse breeds. They tried to breed the best breeds of
cattle, sheep and pigs. But in comparison with the Amur
Krai, there are significantly fewer domestic animals in
the Usuriysk-Primorsky Krai. As for wild animals and
fishing with them, they are the same in the Usuriysk-
Primorsky Krai as in the Amur Region.

It has been proven that the fishing industry was of
great importance for the Amur region. The Amur River
and its tributaries are very rich in fish. Of the sturgeon
fish, belugas reached the largest size, the weight of
which could reach from 500 to 800 kg. Next in size
were sturgeon and sturgeon. Two species of salmon and
grayling and chum were also caught in large quantitiesin
the Usuri and Amur rivers. Fishing in the Usuri-Prymor
region was rich in the number of fish that were in the
lower reaches of the Amur River, in the Usuri River and
other rivers of the region, mainly in the Seas of Japan
and Okhotsk, there was much more than in the Amur
region. Marine fish similar to herring appeared only
in the Sea of Japan and its bays in small numbers and
greatly increased the fishing industry. The production
of seaweed, which was exported in large quantities to
China, was of great industrial importance. It is noted
that the fishing of crayfish, crabs and trepangs was also
of special importance.

The natural treasures of the Green Wedge are
extremely rich. In this regard, it could be placed even in
better conditions than many European countries. Even
according to the researchers’ provisional calculations,
there were as many as 290,000 square meters. km of land
suitable for agricultural culture, of which 120,000 square
meters were in the Amur region. km, and the Usuriysko-
Primorsky Krai is 170,000 square meters. km The virgin
forests represented extremely great wealth. The greatest
mining treasure of the Amur region and the Usuri-
Prymor region was gold, which was mined in a number of
gold mines along the upper course of the Zeya and Burea
rivers, as well as in almost the entire South Usuri region.
Thus, no region in Europe can compare with the great
mining wealth of the Green Wedge.

Key words: population, agriculture, farming, fishing,
cattle breeding, mining wealth
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cmapwiuil gukaaday Kapedpu yusiIbH020 NPABAa ma npoyecy
Haguanvho-Hayko6020 incmumymy npasa, ncuxonozii ma iHH08auiitHoi ocimu
HayionanvHozo ynisepcumemy «JIvgicvka noiimexnika»

TPOMA/JICBKI OPTAHI3AIIIT: ITEOJIOTTYHO-ITPABOBUI BILJIUB
HA TPOMAJAHCBRE CYCIIIJIBCTBO

IMTocranoBka mpoOaemu. BuszHanHS JTIOIUHU
HaIBUINOI0 COLIAJLHOIO I[iHHICTIO CTaJ0 BaKJu-
BUM €TAIlOM Ha IIAXY A0 (OpMyBaHHS YKpaiHu SK
JeMOKpaTU4HOi, IIPaBOBOi, COIliadbHOI Aep:KaBH,
IIT0 OpieHTYyeThcsA Ha ryMmamicTuuHi mimaocti. Tomy
CHLOTOMHI TOJNITHKA AeP:KaBU IMOAO CIPUSHHS pO3-
BUTKY YKPaiHCHKOTO I'POMAJSAHCHLKOTO CYCIiJILCTBA
OBMHHA onupaTucs Ha OeslepeInkoaHe 3IiiCHeHHSA
rpoMajgHAMH OCHOBHUX IIPaB Ta iHTepeciB 3a m0IO-
MOTOI0 pisHOMAaHITHMX ¢opM MyOJgiuHOI TpOMaj-
ChbKOI aKTMBHOCTI Ta camooprauisaiii. 3 oraaay Ha
e, 'POMaChbKi 00’ IHAHHS IOCTAIOTh AK KOMILICK-
CHUI BUAB AEP/KABHOTO Ta CYCILJIBHOTO iHTepecy,
OCKiJIBbKM uepes HUX Ta 3aBAAKH iM Jep:;kaBa 3a0es-
Imeuye pearisailiio rpoMagsHaMU CBOiX IpaB i cBoOOI.

Metoro cTaTTi € HOCIiKeHHd imeosoriuHoro ta
IIPABOBOTO BILIMBY I'POMAJIChKUX OpTraHisaliii Ha cyc-
MiJIBCTBO Ta HOT0 PO3BUTOK.

AHami3 ocTaHHIX mocHigKeHb 1 MyOMiKAIii.
HocrimxeHHAM igIbHOCTI TPOMAJCHKUX OpraHisa-
IIi#1 HA PisHMX PiBHAX HAYKOBO Ii3HAHHS 3aiiMasocs
OaraTo HayKOBIIiB. TeopeTUUHY OCHOBY HAIIIOI HAYKO-
BO1 po3BingKu ckiasnu mpami M. Anmarri, T. T'apacu-
MiBa, €. 3axaposa, M. Hemioxu Ta im.

Bukaan ocuoBHOrO MaTepiaay. B icropii cycmisib-
cTBa 0yJI0 3[[iICHEHO YUMMAJI0 TEOPETUYHUX i TPaKTHY-
HUX cIIpob peaiisaiii morped Ta iHTEpeciB MoaCcTBA.
Tak, icHyBaHHA pisHOMAaHITHHUX TrpoMmaj, OGPaTCTB,
o0muH, 1o0yn0BaHUX Ha MiIlHi# ifeomoriuniit ocHOBL
Ta CHOLIBHMUX iHTEpecax OyJM UACTHHONI PeabHOTO
JKUTTS CYCIIIbCTBA. X0ua Ie i MaJji rpoManu, mpore,
BOHU Oyau crifikumu yrBopeHHIMU. OCHOBY Takoi
CTIMKOCTI CKJIaJAlOTh CIIJIbHI iHTepecu, IiHHOCTI,
imeosoris, Mera, cmocib MucaeHHS. Y CyuacHOMY I'po-
MaJsSHCbKOMY CYCILIBCTBI POJIi KJII0OU0OBUX (haKTOPiB
IPOMAajJChbKOI €IHOCTI HAOyBaiOTh IIPABOBI HOPMH,
3BMuai, icropuuHi Tpagumii Hapoxy.

Crorogmi Ba:KJIWBe 3HAUEHHS Yy BPiBHOBa:KeHHI
BiIHOCHMH MiK Jep:KaBO0 Ta CYCILIbCTBOM BimBO-
JUTHbCSA MOJITUYHUM MapTiAM, I'POMAJChKUM Opra-
Hisamiam, mpodemiskam Ttommo. Taki KomeKTwBHL
cy0’eKTH MpaBOBOi imeosiorii BUKOHYIOTH (DYHKILIL
COIIiaJIbHOI BBAEMOiI, CIPUAIOUY IIPU ITLOMY (DOPMY-
BAHHIO €MHOTO COIiaJbHOTO IPOCTOPY Ta MO3UIIiO-
HYBaHHIO YKpaiHu SK IPAaBOBOI JIeP:KABH.

¥V 3akoni Yxpaiuu «IIpo rpomaicbki 00’ e fHAHHS »
IPOMAaJIChKa OPraHisallisd BU3HAUAEThCA AK «TPOMA-

© X. M. Mapkosuu, 2022

ChbKe 00’eJHAHHS, 3aCHOBHMKAMU Ta YIeHaMH (ydJac-
HUKAMM) AKOTO € (hisuuni ocobm» [1].

Posraapatoun rpomajchki opramisamii B cyc-
TiJTLHOMY KHUTTiI BaApTO 3a3HAUUTHU, IO BOHU CTBO-
PIOIOTHCS, BUHMKAIOTH HA OCHOBI MeBHOI AifJbHO-
cTi Jiofieil. 3a CBOEIO CYTTIO, TaKa Opramisaimisa — 1me
opraH, SKui 3a0esneuye TisSIbHICTD IO/, CIIPAMO-
BaHy Ha Bi/ICTOIOBAHHS MEeBHUX iJiell, CIiIbHUX iHTe-
peciB, peasisailito BU3HAUCHUX ITiJIe.

He men1 Ba:xJIMBUM € Te, 110 FPOMA/IChKA OPTraHi-
3allig BRJOUAE y ce0e i1eHO-TYX0BY CKJIANOBY, AKa
€ 0CHOBOIO (pyHKIioHyBaHHA camoi opramisamii. Ile
Mo:ke OyTu MeTa ii ZifgapHOCT, ifeomoriune yeBigom-
JIGHHSI CIILIBHUX iHTEpeciB, OOT'PYHTYBAHHS CBOTO
3HAUEHHS B CYCILIBHOMY KUTTi, TEOPETUKO-iZe00-
riuHW# BILIUB Ha OyAb-AKi iHIII yrpymyBaHHA.

3aBnaHHa IPaBOBOTO 3a0e3meueHHA (PYHKIIOHY-
BaHHS JeP:KaBU K COIIIOTBOPUOI CTPYKTYPHU BU3HA-
YaThCA JEMOKPATHYHICTIO IOJITUYHOTO PERUMY,
3aKOHHICTIO Tifi cepeJi OCHOBHOI Macu HaceJeHH,
3maTHicTIO M0 corianbHOI MoOimisarmii. Ot:ke, mpa-
BOBA ifeosioris, BUXOZAuYM 3i CBiTOBOTO TOCBinmy,
TMOBMHHA IO3UIIOHYBATH [AEPIKAaBY SK CYKVIIHICTH
MeBHUX BMU3HAUANIBHUX UMHHUKIB: mepeaycim, Haii-
OHAJBLHUX iHTEpeciB, COIiaJIbHOTO PO3BUTKY, HEMO-
Kparii, cripaBeinBOi BUHATOPO/Y, METOI0 OCTAHHBOI
€ 3aJ0BOJIEHHS OCHOBHUX CYCILIbHUX IIOTPeD, IO
BifITTOBiZaI0OTh yCTaJIeHUM CTAHJAPTAM PiBHS Ta AKO-
cti sxurTa [2].

fx Oaummo, IicHyYBaHHS TIPaBOBOI imeoJorii
B CY4aCHOMY CYCIILIIbCTBI Ma€ IMTUPOKUI MPAKTUUHUH
3MicT, IT0 TPOABIAETHCA Y HAOYTTi Oy Ab-AKUMU COIIi-
aJTbHUMM IIPABOBiTHOCHHAMY 3aKOHHOTO XapaKTepy,
SKIIO BOHU He CylepedyaTh YHiBepCyMy KYJIbTYPHUX
Ta CYCHiJIbHUX IIHHOCTEH, IO OXOILIIOE iZeoJsoris.
Y rakuii cmoci6 imeosioris BHCTymae SK IyXOBHA
OCHOBA, IT10 JIETITUMYE COIliaabHUH MOPAA0K. BirbIme
TOTO0, Oy IyUH ifearisoBaHo0 (hOPMOIO VABIEHD JI0IeH
TIPO MIPOIIECH, 10 Bif0yBaOThCA B CYCILILCTBI, imeo-
JIOTid caMa cTae KaTali3aTopoM 3MiH Y 'POMajChbKill
MPAKTHUIIL i MOKe y MeBHUX Merkax il MmogudikyBaTu.

T'oBopsum mpo mpaBoBY imeoJorito, caim migxpec-
auty i Hepo3pUBHUI 3B’ A30K 3 PeasIbHICTIO, iHAKIIIe
BOHA He MorJia 6 3ifiCHIOBATH CBiii BIIXB Ha CYCIIiJIb-
cTBO. Af:Ke, po3po0IAIoun IeBHi i1eann, BOHA Iepe-
0auae peasJbHI 3MiHU B HIOJNITHUYHIH, TPaBOBil, COIIi-
aNbHil, KYJIbTYPHIN Ta IHIINX BaKJIMBUX cdepax
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cycminbHOTO KUTTA [3, ¢. 110]. OcobmuBocti izeoso-
rii po0aATs ii THYYKOI0 COIiaJbHOIO IiJCHCTEMOIO,
o 3abesmeyye MpOIeC BiITBOPEHHS HOBOEBPOIIEH-
CHKOTO CYCILIBLHOTO JIAAY, 10 HAHOLIBII aKTyaabHO
JLJISI CYY4acHOTO CYCIILIbCTBA. B TakoMy pasi comianbae
3HAUEHH 11e0JI0Tii 3pocTae y 6araTo pasiB, OCKiIbKM
caMe BOHA € OCHOBHUM HOCI€EM THUX COIiOKYJIbTYPHUX
IIIHHOCTEH Ta YCTAaHOBOK, HA OCHOBi AKMX TpPaHC(Op-
MYIOTbCA KOJIUIIHI Ta (OPMYIOTHCA HOBi CyCHiJbHL
iHCTUTYTH.

HayxoBo 0OT'pyHT OBaHOI BBa)KA€M O IIO3UILiIO
T. T'apacumiBa 11010 3HAUYEHHS I'POMAJCHKUX Opra-
Hisallif y PO3BUTKY HEMOKPATHYHOTO CYCIIiJIbCTBA.
Hayxkosens cupaBeminBo 3a3Hayae, 10 TaKi opraxi-
3aIii BUKOHYIOTH POJIb II€BHOI aIbTePHATUBY YNHHIHN
Baaji. IlikaBum € Te, 1110 TaKa albTePHATUBHICTD, AK
IIpaBUJIO, He MICTUTh O3HAK BIAKPUTOI KOH(MPOHTA-
1ii, T00TO, 3 OMHOTO 0OKY 3abesmeuye cTabiIbHICT,
a 3 IHITTOTO — IMOCTYNAJbHUX PYX CYCIIiILCTBA.

BaxmuBuM € yeBifoMIIeHHSA TOTO (haKTy, 1110 4acTO
B IIpoIeci MojepHisalii BiTUM3HAHOI IIPAaBOBOI CHC-
TeMHU iCHYIOTh CUTYallil, KOJX IeBHi cepu CyCIHiib-
HOTO OYTTs PeryJaioThCd He Ha HaJeKHOMY piBHI,
a00 K 30BCIM B3aJIHMITIAIOTHCA 1034 IepKaBHOKI yBa-
roi0. 3a TAaKMX YMOB I'POMaJIChKi opramisarii, Booi-
0YM PiBHUMU pecypcaMu, 30KpeMa, (hiHaHCOBO-MaTe-
pianbHUMY, 3a0€3ME€UYIOTh ONTUMI3aIlii0 AiAIbHOCTI
comiaspHUX iHCcTHTYTiB. Cepen HuUX HAWOiMBINI 3HA-
YYIIIMU B CHOTOIHIIIHIX YMOBax € 0JIarofiiHUIIbKA
JIisIbHICTD, MPOCBITHUIIBKA i HAYKOBA POOOTH, HAJIA-
TOMKEeHHSA MiKHAPOAHMX 3B dI3KiB, HAJaHHS Mif-
TPUMKHU COI[iaJIbHO HE3aXHUITIeHUM TPOMAIAHAM Ta
BHYTPIIIHBO mepeMileHum ocodam [4, c. 15].

B cyuacuumx ymoBax Bce 0inbimoi Baru HaOyBae
mpobyeMaTUKa MpaB JIOAWHU, OCKLTbKY X HaJeKHA
peaJisarid Ta e)eKTUBHUH 3aXMCT € OCHOBHOIO 3aca-
I0I0 (DYHKIIIOHYBAHHS [AeMOKPATHYHOI [Iep:KaBU.
PeryntoBaHHA IWTaHb IPaB JIOAUHU Ma€ CKJIATHUHN
i pisHOMaHITHUN XapaKTep, OCKIIBKHY y Iei mpoIec
3aJIyUueHi OpraHW Iep:KaBHOI BJAAW Ta MiCIIEBOTO
CaMOBPANYBAHHS IIOPAJA i3 HAIIOHAJbHUMHU yCTa-
HOBAMH Ta TI'POMAIAHCHKHUM CYCIILIBCTBOM, CYZOBi
i mpaBooxopouHi opranm Toifo. Cepex cy6’eKTiB
Hal[lOHAJbHUX IIPABO3AXUCHUX YCTAHOB VHiKaJbHE
MicIle 3aiiMaiOTh NMpaBO3axXMCHi rpoMafichbKi opraHi-
3arii, AKki 3AifCHIOIOTH CBOIO AiAJBHICTHL Ha MicIle-
BOMY, PerioHaJbHOMY, HAIliOHAJbHOMY a00 MisKHA-
POIHOMY PiBHAX.

CraHOBJIEHHA Ta PO3BUTOK IPABO3AXMCHOTO PYXY
B YKpaiHi — BaXKJIUBUH (DAKTOP IJId TPOMALIHCHKOTO
CYCIILIBCTBA Ta JeMOKpPATHYHOI mep:xaBu. IIpaBosa-
XWCHi opraHisalii 3aiMaTh OJHE 3 BAKJIMBUX MiCIlh
y TpaBoBi#i cucreMi. 3aBIAKM iM 3a6e3meuyeThbCs
B3aEMOJIid ep:KaBy 3 'poMafdHaMu y cepi 3aXuCTy
IIpaB JIIOJUHY, TAKOXK MiABUIIYETHCA PiBeHb IIPaBOL
KYJbTYPH Y CYCIiJIbCTBI.

CrorogHi Hallla Jeps;KaBa Hajae BaKJUBi COIi-
aJbHi, eKOHOMIiUHiI Ta iH. mOCJyru rpoMajsgHaM,

3milicHioe 3axucT ixHix mpaB. Ilpore, nep:xaBHi
oprauu, Oyayun oOMe:KeHUMHE Y (piHAHCOBUX, JIOJ-
CbKWX, OpraHisamifiHMX uM IHIIUX pecypcax He
3aBKIU MOMKYTh BUaCHO BUABUTHU Ta BUPIMUTH yci
cycminbHi mpobaemu. Ile 3yMOBIIIOE CTBOPEHHS I'PO-
MaAdHAMU YU IOPUIUYHUME 0cO0aMU 3a BJIACHOIO
iHiniaTmBoo HeIepKaBHUX TPOMAJCHKUX OpPTaHi-
3amiit mua BupimenHa mpobiaem, AKi He BuUpimy-
I0THCS JeP:KaBHUMU OpraHaMu. 3Bifcu Mu 6a4uMo,
110 IPOMajAChbKi opraHisamii HamiseHI DOTYy:XKHUM
MOTeHIiaJIoM aKyMYJI0OBaHHA JIOACBKUX pecyp-
ciB, IPOAYKYBAaHHA OCHOBHMX HAIPAMKIB rpoma-
ISHCBKOI yUacTi B cycmiJbHOMY KuUTTi. BogHouac,
TMOTPiOHO PO3yMiTH, HACKiIbKM O epeKTUBHO He
(yHERImioHyBas M TrpoMaAchbKi opramisamii, IxHiIX
BJAQCHUX BYCUJb HENOCTATHHO [IJd IOKpAaIlleHHA
cutyanii B fgep:kaBi. Ile moscHOEThCA THUM, IO
IOCHUTH YacTo uepe3 Opak pecypciB Ta IOBHOBa-
JKeHb YaCTHHY, 30KpeMa, y cdepi mpaBosaxucTy
rpoMajzicbKi opramisamii He B 3MO03i BupimmuTH;
camocritmo. Tomy cepen HuX 6araTro BCTYIAIOTh
y miajor 3 mep:KaBHUMM OpraHaMu, ¥IIOBHOBAajKe-
HUM 3 [IPaB JIOJAWHYU, OpraHaM¥ BHYTPIIIHiX cIIpaB
TOIO. ¥ 3B’A3KY 3 I[UM JJs Mo0yL0BY e(DeKTUBHOL
MoOJeJi B3aeMomii mpaBo3aXMCHMUX OpraHisamii ta
TOJITHYHUX iHCTUTYTiB He0OXigHA OCTifiHA CIiBII-
paIs Ta B3aeMHUU iHTepec.

KiHmeBoro MeT010 B3a€MO/ii IPpaBO3aXMCHUX OPTra-
HisaIii i3 opranaMu Jep:KaBy Ma€ CTATH YIOCKOHA-
JIEHHA CUCTEeMHU 3aXMCTY MpaB JIOAUHN. Ba:xKanso, 1110
3mificHeHHS Takoi B3aeMofil MOBMHHE BigOyBaTHCS
Ha yMOBax piBHOTO MapTHEPCTBA, Je KOKeH IapTHED
MYCHUTb YCBiIOMJIIOBATH TOCS/KHICTH IIOCTABJIEHUX
miseir. BBa:kaemo, 110 OCHOBHY yBary HeobOXimHO
30CepeyKyBaT Ha BIPOBA/KEHHA IMPaBO3aXUCHUX
HOPM Y TIOBCAKAEHHY POOOTY Iep:KaBHUX OpraHiB.
Bszaemonia rpomajchKUX OpraHisaliii Ta Iep:KaB-
HUX OpPraHiB MOBMHHA I'PYHTYBATHUCI HA MPUHITAIIAX
B3a€MHOi IOBaru, IO [J03BOJIIE 000OM IapTHEPAM
IocATaTy TO3UTUBHUX Pe3yJIbTaTiB, a TaKOXK pPiBHO-
MIPABHOCTI, IIPO30POCTi AiAJTBLHOCTI, YECHOCTI Ta Bil-
TIOBiJaIBbHOCTI.

Y IOImOBHEHHS IO IILOTO CJiJ BiZHECTH TBep-
mrenHa €. 3axapoBa, AKWH BBa)Ka€ IIPaBO3AXMCHI
oprasisarii TUIIOBUM IPOAYKTOM PO3BUHEHOTO T'DO-
MaIAHCBKOTO CYCIIJIBCTBA, TOJOBHOIO (DYHKIIIE€IO
AKUX € KOHTPOJb HaJ OiAMMU [ep:KaBHOTO amapary
1010 3a0e3MeUeHHs MPaB JIOAWMHY Ta IPOMAaJIHUHA.
Ha nymMKy HAyKOBIA, TiAJIbHICTS TAKMUX OpraHisaIlii
CIPsAMOBaHA Ha 3aXMCT JIOACHKOI ¢BOOOAM Ta IIpaBa
0c00u BiTBHO YIIPABJISATH BIACHOIO J0JICI0 HE3aTIeKHO
Bix nepsxaBu. Tak, OCHOBHOIO MiCi€lo TpaBO3axXMCHOL
opranisarii aBTOp BBaXKa€ 3axXUCT IIPAB JIOTUHU BiJ
Jep:KaBu I BOAHOUAC CIPUSHHI Jep:kaBi y s3abesmme-
YeHHi Ta 3aXUCTi IIpaB JIOAuHY [5]. 3 HaBeAeHUX Mip-
KyBaHb, OUEBUIHOIO € BaKJMBIiCTh Ta HEOOXigHICTH
CIIiBIIpaIli MPaBO3axXWCHUX OPraHi3aIii 3 Aep:KaBoIo
y cdepi 3aXuMCTy IpaB JIOAUHN.
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BitunsHanuit mocBix mokasye, IO BifCYTHICTH
B3a€MOJil TpOMaACbKUX OpraHisaiiii Mixk cobo Ta
3 Jep:KaBHMMU OpraHaMU TajJbMyBaTHMe IIPOIIEC
POBBUTKY T'POMaJIHCHKOTO CYCILILCTBA B YKpaiHi.
Tomy opieHTallid BIaJHUX CTPYKTYP Ha BUpiIlIeHHA
CYCILIBbHO 3HAUYIIUX MPo0aeM, POPMYBaHHS TYMKU
CYCIIiJTbCTBA IOJ0 AKTyaJbHUX AacIeKTiB TpoMaj-
CHKOTO JKUTTSA, 3BOPOTHIM BB’S80K MiXK T'poMajsd-
HaMU Ta BJAaJ0I0 IOTPEOYIOTh PO3POOKM HOBHUX MeXa-
Hi3MiB y3rom:KeHHA iHTepeciB Ta moTped pisHUX TPy
BILIMBY B cycmisbeTBi. Taka omrmmisalris B3aemomil
Jep:KaBHUX OPraHiB Ta HeJepP:KaBHUX I'POMAACBKUX
opramisaIiii cupuaTuMe AeMOKpaTHh3aIlii, inrerparii
Ta KOHCOJIimamii cycmisbeTBa.

Ha cTan peaizairii mpas Ta ¢Bo60/ TOAMHI BILIH-
Bae uymMaJyo (paKTOpiB, mepemycim, e piBeHb PO3-
BUTKY IeMOKpATii B KpaiHi, IpaBoBOi KyJIbTypPH, I'PO-
MaASHCHKOI'0 CYCIIiJIbCTBA, EKOHOMIUHNN cTaH. Yum
BUIIUMH € IIi IOKA3HUKY, THUM OLIbII 3aXUIeHIMH
OYyBaIOThCsA TpoManauu. [msa moOymoBu TieBOTO
MeXaHi3My 3axXWCTy IIpaB JIOAWHA B Jep:KaBi Ha-
3BUYANHO Ba)KJUBOIO € YYaCThb HEYPALOBUX IIPaBO-
3aXMCHUX opraHisariii. Bonu Hesame:xHi Big ypsano-
BUX iHCTUTYIi# Ta MyHiINIAJILHUX OPTaHiB, 110 A€
3MOTY BHUSIBUTH HEJOJIKH Ta IPaAKTUYHI mpolbaeMu
peasrisarii i 3aXMCTy IIPaB JIOAUHY Y JePKaBi.

Crorogmi 0arato mpaBO3axXMCHUX OpraHisairiit
IpAIIo0Th HA MicIleBoMy ab0 HaI[ioHAJbHOMY PiB-
HAX, JOMAaralouuch IIOBarW IMpaB JIOJUHU y CBOIX
rpoMaziax Ta KpaiHax. ¥ IbOMY pasdi BOHE MamTh
CIIpaBy 37e0iIbITIoro 3 MicIleBUMY OpraHaMU BJIaIH,
10 BifmoOBiZamTL 3a 3a0e3meueHHS AOTPUMAHHSA
IpaB JIOJUHM B MerKax IeBHOI 00JacTi um Kpainu
3arajioM. Kpim 11boro, unMasio mpaBo3axuCHUX OpTra-
Hisalliil mpaIflolTh Ha Mi’KHAPOZHOMY piBHi, 3mii-
CHIOIOUM, HAIIPUKJIAJ, MOHITOPUHT CUTYaIlil B rajysi
IIpaB JIOIUHN HA PETiIOHAIHHOMY a00 MiXKHAPOLHOMY
PiBHAX, IiCJIA YOTO HAIPABIAITH iH(OPMAIII0 10
BiAOBiZHMX iHCTUTYIIiM i3 mpaB Jiogunu [6, c. 101].
3BHUUAaiHO, IO AiAIbHICT IPABO3aXMCHUX OPTraHisa-
il Mae COPUATH BUPOOJICHHIO HAIIOHAILHNX MeXa-
Hi3MiB BILIMBY HA CHCTEMY B3aXWCTy IIpaB JIOAWHU.
TakuM MexaHi3MOM MOXKe CTaTH 3aJyUYeHHS Heyps-
JOBHUX OpraHisailiii o Po3pobJeHHS Ta eKCIePTU3N
IpUUHATUX HOPMATWBHO-IIPABOBUX aKTiB y MeKax
MIPOLIeyPU «KOHCYJIbTATUBHOI'O CTATYCY» .

PoskpurBatoun mHUTaHHA BILIMBY I'DPOMaJChKUX,
30KpeMa, IIPaBO3aXMCHUX OPraHisamiil HA CYCIiJIb-
CTBO JOI[iJIbHO BUOKPEMUTHU Te, II[0 BOHU HE3aJIeKHO
BiZ BUiB Ta HAIPAMKIB CBOEI HisAIHHOCTI BUKOHYIOTH
Kimpka BaskauBux QyHKIiN. Ilepepycim, cayryorb
iHCTPYMEHTOM MJiA BUpIIIEHHA CKJIAAHUX COIiajib-
HUX 1pobseM, IWiABUIMYIOTH pPiBeHb I'POMAACHKOL
CaMOCBiZIOMOCTi, IIOKPAIIYIOTh CUCTEMY KOHTPOJIIO 3a
TONITUYHNM, eKOHOMIUHNM, KYJIbTYPHUM, IOPUIAY-

HUM Ta iHIIUMK HaOpAMKaMU IifJIbHOCTI KpaiHm.
Braikaemo, 1mo musa Hale(eKTHBHINIOIO (PYHKIIiO-
HyBaHHS IIPABO3aXMCHUM OpraHisamigaM HeoOXimgHe
opraHiuHe BKJIIOUEHHS [0 IPOJOB:KEHHA JNep:KaBHOI
TMOJITUKY Y cepi 3aXucTy mpasa i cBOOOIM JIOTMHHA.
Besnepeuno, a1 0110 IPOSYKTUBHOTO 34iICHEHHS
pisHOTO POy MiAJBHOCTI TAaKMM OpraHisamiaM BaK-
JINBUM € «IIiIXOIIEHHSI» CBiTOBOT'O JOCBiIy.

BucaoBku. IligBogsaum migcyMKu HAIIOTO AOCJi-
IKeHHS BiIMiTHMO, IO aKTHBHICTH T'POMAICHEUX
opragisairii € 0e33amnepevHo0 03HAKOI POSBIHEHOTO
TPOMAIAHCHKOT0 CYCILJIBLCTBA, IIPABOBOI JIEeMOKpa-
TUYHOI Jep:KaBU, KA HAJEKHUM YMHOM 3a0e3meuye
i rapaHTye 3aXmCT IIPaB Ta CBOOOJ JIOAWHM i TpoMa-
naauHa. IlpaBosaxmcHi opramisamii € 0co0JIHMBUM
BUJIOM TPOMAJICHKUX, 37e0iabII10r0 HEMPUOYTKOBUX,
He3aJeKHUX BiJ Jep:KaBu 00 €IHAHD (DisMUHUX 0Ci0,
KJII0OUOBOIO METOI0 HifJbHOCTI AKMX € 3aXMCT IIPAaB,
cB00OJ Ta iHTepeciB JIOAUHY Y BCiX cdepax CyCIiab-
HOTO »KUTTH Ha TePUTOpil HaIIol fep:kaBu. [IpakTuka
CYCITLIBHOTO KUTTS JEeMOHCTPYE, IO CYUYaCHU mpa-
BOBaXMCHUM PyxX B YKpaini mepeOyBae Ha cTafii cBOro
PO3BUTKY. 3 OLHi€l CTOPOHU, IPABO3aXMCHUMMU Opra-
HiBaIisiMu MOBEIEHO CBOIO CIPOMOKHICTH Ta JKHUT-
TEBY IIHHICTD Y MUTAHHAX 3aXUCTY I'POMAATHCHKOTO
CYCITiIbCTBA, a 3 iHITMOi — BOHU MOTPEOYIOTH HAJIEHK-
HOI HiATPUMKHU Ta IIJTKOBUTOIL ZOBipH BiJ JepiKaBu; Ta
CYCIIiIBCTBA.

CyTHIiCTb BUINEBUKJIAJAEHOTO 3BOJUTHCA IO TOTO,
0 0a30BUM €JIeMEHTOM TPOMAIAHCHKOIO CYCIIiJb-
CTBa € CHCTeMa IIPaBOBOTO 3aXUCTy JOAWHU. Tomy,
ieoJiorisg IpaBoOBOTO 3aXMCTY IIOBUHHA HAOYTH 03HAK
3araJbHOHAIIIOHAJLHOI iZeoJiorii Ta HaJeXaTwm o
KJIIOUOBUX CHCTEMOYTBODPIOIOUMX I[IHHOCTEN IMpaBo-
BOI Iep:KaBU.
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Anoranig

Mapxoeuw X. M. I'pomadcoki opraHisamii: imeoo-
riYHO-IIPaBOBUII BILIMB HA IPOMAJAHCHKE CYCITiJIBCTBO. —
Cratra.

CrarTa TpuCBAUYEHA TEOPETHKO-IPABOBOMY AaHAJI3Y
(pyHKIiOHYBaHHS TI'POMAAChKMX OpraHisaiiii B YKpaiHi.
Ocob1uBy yBary MpUAiIEHO JOCTiIMKEHHIO i1e0J0riuHoro
BILIMBY TPOMAJICEKIX OpPTaHisaliil Ha cycIiibeTBO. AKIIEH-
TYETHCSA HA 3HAUHOMY IPAKTUYHOMY 3MicTi IpaBoBoi izeo-
JIorii B TpoMajChKill mpakTuili. BoHa € OCHOBHUM HOCieM
IIPaBOBUX, COI[IOKYJIBTYPHUX I[IHHOCTEH Ta YCTaHOBOK, Ha
OCHOBi AKHX TPaHC(HOPMYIOTHCA KOJUIIHI i (GOpMYIOThCS
HOBi cycminbHi iHCcTHTYyTH. HarosomeHo Ha Ba:KJIUBOCTI
BpiBHOBa)KEHHA BiTHOCHMH Mi’K JE€P:KABOIO Ta COIIyMOM 3a
JIOIIOMOT0I0 I'POMAAChKMX iHCTUTYIiM. Taki KoJIeKTHBHI
cy0’eKTH BUKOHYIOTh QYHKIIIT colliasbHOI B3a€MO/Iil, CIIpu-
gour POPMYBAHHIO €IWHOTO COIiaJbHOTO IIPOCTOPY Ta
MO3UIII0HYBAHHIO YKPaiHU SK IPaBOBOI Jieps:KaBu. ¥ CTaTTi
HAJaHO O3HAUEHHS I'POMAACHhKOI opramisarlii, o6rpyHTO-
BaHO MeTy ii mifnbHOCTI Ta imeosoriunmii BIINB Ha OYIb-
aki inmi yrpynyBanusa. OCHOBHME 3MicT TOCTiKeHHS
CTAHOBUTDH 3aXWCT IIPAB Ta iHTEpeciB JIOJUHU IMIPaBO3a-
XUCHUMU oprauizamiamu. Posrianyrto ixHi xapakTepHi
o3HaKHW Ta (YHKII B mep:kasi. IIpocTe:keHO B3a€MOi0
MIPaBO3aXMCHUX OpraHisamiil i3 Jep:KaBHUMHU OpraHaMu,
KiHIIEBOIO METOIO AKOI € YIOCKOHAJIEHHSA CUCTEMU 3aXVCTY
mpas Joauau. [ligkpecieHo, 10 TaKa B3a€MO/isA Mae I'PYyH-
TyBaTUCA HA IPUHIINIIAX B3AEMHOI ITOBAard, PiBHOIIPABHO-
cTi, MPO30POCTi, YecHOCTi Ta BigmoBigzambHOCTI. 3’ICOBAHO
BILTMB 0araThox ()aKTOPiB HA CTAH peasisallii mpas Ta CBO-
6op moquun. Ilepenycim, me piBeHb PO3BUTKY AeMOKpATii
B KpaiHi, MpaBoBOi KYJbTYpPH, I'POMAAAHCHKOTO CYCIIiJIb-
CTBa, eKOHOMIuHMI cTaH. UM BUIUMHU € IIi IOKA3HUKH,
TUM OiJbII 3aXWIEHUMHU OUYBAIOTHCA rpoMagsaHu. s
OLIBIN TTPOAYKTUBHOTO 3[iICHEHHA PiBHOTO DPOAY [isfib-
HOCTi TPOMAJICbKMMH OpraHisaligM BasKJINBUM € 3aII03U-
YeHHS CBiTOBOTO NOCBiny. BeTaHOBIEHO, IO TPaBO3aXUCHI
opramisarii € 0coOJUBUM BUIOM TPOMAACHKUX, 31e0iJTh-
II0r0 HenpubYTKOBUX, He3aJeKHUX Bif Jep:kaBu 00’ej-
HaHb (isuuHux 0ci6. KarouoBooo MeTo IXHB0I AiAabHOCTI
€ 3aXIWCT IIPaB, CBOOOJ Ta iHTEPeCiB JIOAMHY ¥ BCix chepax
CYCILIBHOTO JKUTTA. J{0CTi[KeHO0, 110 aKTUBHICTh I'POMA/I-
CHKUX Opraisaiiii € 0e33alepeuHol0 03HAKOI PO3BHUHE-
HOT'O TPOMAASHCHKOTO CYCIIiIBLCTBA, TPABOBOI IEMOKpATHY-
HOI Jiep:kaBu, fKa 3a0e3Ieuye i rapaHTye 3aXMCT IpaB Ta
cBOOOJI JIFOUHY i FPOMaIAHIHA.

Kawouosi ciosa: TpoMaachka opraHisallis, TpoMajsH-
CbKe CYCIILIBCTBO, IIPaBOBA i1€0JI0TisA, FPOMA/IAHIH.

Summary

Markovych Kh. M. Public organizations: ideological
and legal influence on civil society. — Article.

The article is devoted to the theoretical and legal
analysis of the functioning of public organizations
in Ukraine. Special attention is paid to the study of
the ideological influence of public organizations on
society. Emphasis is placed on the effective practical
content of legal ideology in public practice. It is the
primary carrier of legal, socio-cultural values and
attitudes, based on which former social institutions are
transformed, and new ones are formed. The importance
of balancing relations between the state and society
with the help of public institutions is emphasized.
Such collective subjects perform the functions of social
interaction, contributing to forming a single social
space and positioning Ukraine as a legal state. The
article defines a public organization and substantiates
the purpose of its activity and ideological influence
on other groups. The main content of the study is
the protection of human rights and interests by
human rights organizations. Their characteristic
features and functions in the state are considered.
The interaction of human rights organizations with
state bodies, the ultimate goal of which is to improve
the human rights protection system, is traced. It was
emphasized that such interaction should be based on
mutual respect, equality, transparency, honesty, and
responsibility. The influence of many factors on the
state of realization of human rights and freedoms has
been clarified. First, it is the level of development of
democracy in the country, legal culture, civil society,
and economic condition. The higher these indicators
are, the more protected citizens feel. Borrowing
world experience is essential for public organizations
to carry out various activities more productively. It
has been established that human rights organizations
are a particular type of public, primarily non-profit,
independent from the state united natural persons.
The fundamental goal of their activity is the protection
of human rights, freedoms, and interests in all spheres
of public life. It has been studied that the activity
of public organizations is an unmistakable sign of a
developed civil society and a legal democratic state,
which ensures and guarantees the protection of the
rights and freedoms of a person and a citizen.

Key words: public organization, civil society, legal
ideology, citizen.
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Yrpaincvrozo nayro60-0ocri0Ho20 incmumymy cneyiabHol mexHiKu ma cydosux excnepmus

Cayxcou Oesnexu Yxpainu

ITPABOBI IITACTABH AJ14 OBMEXREHHA ITPAB I OCHOBHUX CBOBO/, IIOAWMHHI
B YMOBAX BOCHHOI'O CTAHY

ITocranoBka mpoo6aemu. 24 mororo 2022 p. Ykpa-
iHa mocraja mepes HOBUMU BUKJIUKAME i BIepIIe
ONMMHWJIACT B YMOBaX BOEHHOTO CTaHy, SKHUH PO3-
IIOBCIOAMBCSA Ha BCIO TEPUTOPiio Aep:kaBu. B ymoBax
BOEHHOTO CTaHy B3HAYHO 3MiHMBCA IIPOIEC 3filic-
HeHHA KPHUMiHAJIHHOTO IPOBAIKEHHS, 3aKOHOIAB-
1meM 0yJ0 NPUUHATO HUBKY HOPMATHUBHUX AaKTiB,
AKAMU 3MiHEHO IPOIEAYPY HPUTATHEHHS 0CO0U [0
KPUMiHAIBHOI BiIIOBiAIBHOCTI Ta BBEJEHO HOPMHU,
AKi HOCATH IPaBOOOMEIKYBATbHUI XapaKTep AJIs IPo-
magaH. Okpim cdepu KpUMiHAIBHOIO MTPOBAIKEHHSA
0yJI0 MPUAHATO 3aKOHOJAABYI aKTH, IKi 00MEXKYIOTH
IpaBa Ta OCHOBOIIOJIOKHI cBOOOAM JIOAWHU B YMO-
BaxX BOEHHOTO cTaHy. MoBa ifie mpo IpaBo BiJIbLHOTO
mepecyBaHHsd, 30KpeMa, B Iepiof Aii KOMeHJaHTChKOL
TOJVHU, IIPaBO 3iMCHIOBATH Bile03aIuc, 3aIuInaT
Micile Ipo:KUBAHHA 0e3 J03BOJIy TEPUTOPiaTbHOTO
IIEHTPY KOMILIEKTYBAHHS Ta COIIAJbHOI MiATPUMKH,
mpaBo Ha mpaifo Toio. OT:Ke, MOMKHA KOHCTATY-
BaTH, II0 3 BBEJEHHAM B YKpaiHi BOEHHOTO CTaHY
00MesKeHHs IIPaB i OCHOBHUX CBOOO JIIOAUHM Bif0y-
Ba€ThCH IOHAMEHIIIe B IBOX HANMPAMKAX — 3araJib-
HOMY — CTOCYETBCS KOMKHOTO I'DOMaASHUHA YKpa-
iHM, mpolecyasbHOMY — CTOCYETHCA THX 0Ci0, AKi
3ajyueHi 10 cepr KPUMiHATHLHOTO MPOBAIKEHHS
i B ymMoBaxX BOEHHOTO CTaHYy Ha HUX HAKJaJalOThCs
nomaTKoBi oOMe:keHHs. B mporeci mocimxeHHs
OLIBII eTalbHO 3YMIUHUMOCS HA UX HAIPAMKAX Ta
00T'PYHTYEMO BUILICHHS CaMe IIUX I0JI0KeHb.

Anani3 ocrannix gocaimkens i myomikamii. Coin
KOHCTATyBATH, III0 HAYKOBI mpalli 3 03HaueHoi mpo-
OJeMaTHKY He II0B’s3aHi BUKJIIOUHO i3 ITOYATKOM
ImoBHOMAcIaTabHoro Bropruenusa 24 gororo. [Touun-
Hatoun 3 2014 p. HAYKOBII JOCTiI:KYBATIN 0COOIUBUIH
IIPABOBUI DEXUM — y paiioHi IPOBeJeHHA aHTUTe-
popuctuunoi omeparii [1; 2]. Oxpemi opranisaiii-
HO-IIPaBOBI MexaHi3Mu OOMEXKEHHS OCHOBHHUX IIPaB
i cBOOO JTIOAUHY i IrpOMaAIHAHA 34 3aKOHOLABCTBOM
Yxpainu nocaimxkysas I.M. Ilpous [3]. IIpo6iemu
o0MesKeHHs IIpaB i cBOOO IIOAWHYU B YMOBaX Jii cire-
IiaJIbHOTO IIPABOBOTO DEKUMY CTAIU IIPEIMETOM
HaykoBoro momyKy P.I. Menxpauxk Ta T.I1. Yy6ko [4].
Teopernunuil i TPaKTUYHUN AacCIeKTH OOMeKeHHS

© M. I. Maerunii, 2022

mpaB i ¢cBOOOJ JIOAWHY B CYUaCHUX YMOBaX aHAIi3y-
BaB KOJIGKTUB aBTOpiB Ha voui i3 A.M. Mepuuk [5].
OKpeMo CJTi/1 3a3HAYNTH IIPO I PYHTOBHY IIPAITI0 KOJIEK-
THBY aBTOpPiB, B AKill HaZaHO HAYKOBO-TIPAKTUYHUI
KomenTap Posginy IX-1 Kpuminanpaoro mporecy-
aJBHOTO KofleKcy YKpainu: OcobIuBUi PesKUM I0CY-
TOBOT'O PO3CJIiIyBaHHSA, CYLOBOTO PO3TJIALY B YMOBaX
BOEHHOTO0, HAJ3BUYAMHOIO CTaHy ab0 y paioHi mpo-
BeJIeHHS AHTUTEPOPUCTHYHOI omepalii uum 3axomiB
i3 3abesmeuenHs HaliOHAJbHOI Oe3meKu i 000poHU,
Bifciui i cTpumyBanHA 30poiiHOi arpecii Pocifichkoi
®Deneparrii Ta/abo iHIIKX Aep:KaB IpoTy Y Kpainu [6].
B. Muxaiinenko smilficHuIa TOCTiIKEeHHA TPOBIeM-
HUX TUTaHb yYacTi MiJ03pI0BaHOr0, 00BUHYBAUEHOT'O
y KpUMiHAJILHOMY TIPOBA/;KEHHI B YMOBaX BOEHHOTO
crany [7]. Anajis ocraHHIX JOCTif:KeHDb i myOmiKa-
i# CBigUMTH MO BAifiCHEHHS BENWKOI KiJTbKOCTi
IoCHim:KeHb O3HAueHoI mpobiemaTuku. BopHouac,
BPaxoOBYIOUM ITOCTifiHI 3MiHM 10 3aKOHOJABCTBA, BOHA
motpefye HOBOTO HAYKOBOTO MOMIYKY. Tak, 30KpeMa,
BapTO DOBTIAHYTU fAK «3arajbHUI» aCIeKT, TaK
i KpuMiHAMBHUN MIPOIECYaNTbHUI aCTIEKT 00MesKeHH
IIPaB i OCHOBHUX CBOOO/I JIIOAUHY B YMOBaX BOEHHOTO
crany. Ile came cTocyeThed i OCTiIMKeHHA TPABOBUX
migcraB. IIpomonyeThea po3ximuTH Ii mizcTaBm Ha
«3arajibHi» i mporecyasibHi.

Mertoro cTaTTi € TOCTiKeHHA IPAaBOBUX ITiiCTaB
Iy 00Me:KeHHs IIPaB i OCHOBHMX CBOOOJ JIOAMHI
B YMOBax BOEHHOT'O CTaHYy.

Bukmanm ocHoBHOro Marepiandy. 3aKOHOJABEIlb
BU3HAUAE BOEHHUH CTaH AK OCOOJMBHUI IIPABOBUI
PeXKUM, 1[0 BBOAUTLCA B YKpaiHmi abo B OKpeMux
ii micmeBocTsAX y pasi 306porHOI arpecii um 3arposu
Hamangy, HebesmeKM [ep:KaBHIMI  HesaJeKHOCTi
Yxpainu, ii TepmropiasbHiil mimicHocTi Ta mepen-
0avae HaJaHHA BiJIOBITHUM oOpraHaMm Aep:KaBHOI
BJIafM, BifICbKOBOMY KOMAaHAYBAaHHIO, BiliCBKOBUM
aaMiHicTpaIiAM Ta OpraHaM MiCIIeBOTO CaMOBDALY-
BaHHSA IOBHOBAKEHb, HEOOXiMHUX [JIA BiIBepHEHH
3arposu, Bigciui 30poiinoi arpecii Ta 3abesmeueHHs
HaIliOHaNbHOI 6esmeKu, YCYHEHHS 3arpo3u HeOes-
IeKu Jep:KaBHiN HesasekHOCTi YKpainu, ii Tepu-
TOpiaJbHI# IiMTicHOCTI, a TAKOK TUMUYACOBE, 3YMOB-
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JIeHe 3arpo300, 00MeKeHHS KOHCTUTYI[iMHUX IpaB
i cBOOO JIFOAMHY 1 rpOMagIHIHA Ta IPAB i BaKOHHUX
iHTepeciB OPUAUUYHNX 0Ci0 i3 3a3HAUEHHAM CTPOKY
mii mux obme:xens [8]. LluroBama medimimia Oyaa
HagaHa 3akoHogaBieM y 2015 p. i sanumuaacsa 4uH-
HOI0 3 TI0YATKOM IIOBHOMACIITA0HOTO BTOPTHEHH.
Sk Bu3HAUEHO, O0MEKEHHA KOHCTUTYIIMHUX IpaB
i cBOOO JIFOAMHY 1 rpOMagIHIHA Ta IPAB i BaKOHHUX
iHTepeciB PUAMYHUX 0Ci6 € CKJIATOBOI YACTHHOIO
Oii mporo oco0JMBOTO IPABOBOTO pekuMmy. I dak-
TUYHO NepuLol0 NPasosor nidcmasoi ix 00MeHeHHs
gucmynae paxm egedenns 60eHH020 cmany. llopa-
IOK BBEJEHHS BOEHHOT'O CTAHY BUBHAUAETHCH CT. O
3akonoM Ykpainu «IIpo mpaBoBuii peskuM BOEHHOTO
CTaHy» i IpeacTaBise co00I0 i pas i, SKi mepe-
IYIOTb BBEJIEHHIO BOEHHOT'O CTAHY i 00MeKeHHIO IIpaB
Ta ¢BO0OA oci0. KiHIeBuM eTamoM € ONpUIIOfHEeHHS
VYragy IlpesumenTa YKpainu pasoM i3 3aKOHOM IIOJ0
3aTBePAKEeHHS Takoro ykasy IIpesuaenta YKpaiHu
Ta HabpaHHA unHHOCTI [8].

fx sasHauaeThed B I. O 4. 1 cT. 5 3akoHy YEKpa-
inm «IIpo mpaBoBUil pe:KUM BOEHHOT'O CTaHY », B YKasi
IIpesunenTa YKpaiHu Mpo BBeJleHHA BOEHHOTO CTaHy
Mae 3a3HAUATHCA BUUEPIHUN TepesiK KOHCTUTY-
MiAHKUX mpaB i ¢BOOOA JIOAUWHY i TpoMafAHMHA, SKi
THMYaCOBO O0MEXKYIOThCSI V 3B 3Ky 3 BBeJEeHHAM
BOEHHOTO CTAHY i3 3a3HAUEHHIM CTPOKY Aii mmx oOMe-
JKeHb, a TAKOXK TUMUACOBi 00Me:KeHH IpaB i 3aKOH-
HUX iHTepeciB OPUAWYHUX OCi0 i3 3a3HAUEHHAM
CTPOKY fii mux oOMeskeHb. Tak, 3BepHEHHS 10 YKa3y
ITpesunenTa Yrpainu Ne 64/2022 Bix 24.02.2022 p.
«IIpo BBeJieHHS BOEHHOIO CTaHy B YKpaiHi» I03BO-
JIs€ BUBHAUWUTH, IO «MOMKYTh O0MEKyBaTHCSA KOH-
CTUTYIIIIIHI IpaBa i cBoOOAM TIOAUHY i TpOMaIHIHA,
mepenbaueni crarramu 30 — 34, 38, 39, 41 — 44, 53
Koncrurymii YKpainu, a TakoKX BBOAUTHCS THMYA-
coBi oOMe:KeHHS IIpaB i 3aKOHHUX iHTepeciB iopu-
IUYHUX 0ci0 B Mexkax Ta obcsasi, 1m0 HeoOXimui gasa
3a0esmeueHHsA MOKJIMBOCTI 3ampOBaI:KEHHA Ta
3MiMICHEHHS 3aXOJiB IIPABOBOTO PEKUMY BOEHHOTO
crafy...» [9]. Omre, MoKeMO BUSHAUUTHU Opyey npa-
608y nidcmasy 014 00MeNeHHA NPA6 i 0CHOBHUX C60-
000 1100UHU 8 YMOBAX B0EHHO020 CMAHY — 6USHAYEHHA
ix KoHKpemHO020 nepeniky Yrasom Ilpesudenma
Ykpainu.

CtocoBHO (hismuHUX 0Ci0 MOKEMO KOHCTATYBATH,
IIT0 Hapasi MOKYTh OyTH 00Me:KeHi HACTYIHI IpaBa
Ta cBoOOAM:

— IIPaBO Ha HEJJOTOPKAHHICTD KUTJIA;

— IpaBO HA TAEMHUITIO JUCTYBAHHA, TeJe(OHHUX
Po3MOB, TejerpadHoi Ta iHIoI KOPeCIoHAeHITi1;

— TpaBO Ha HEBTPYUAaHHA B ocobmcTe i cimeiine
KUTTS,

— cBoOOZa TepecyBaHHS, BiIbHUN BuOip Micisa
MIPOKMBAHHA, MPAaBO BLIBHO 3aJUINATU TEPUTOPIIO
Ykpainm;

— mpaBo Ha CBOOOJY NYMKM i cjoBa, Ha BiJbHE
BUPAaKEeHHA CBOIX MOTJIAIB i TepEKOHAHB;

— 1paBo OpaTy yyacThb B YIPABIiHHI IepKaBHUMU
CIpaBaM’, Y BCEYKPaiHCBKOMY Ta MicIeBuX pede-
peHIyMax, BiTbHO 00upaTy i 6yT 06paHMMu 10 Opra-
HiB Iep:KaBHOI BJIa 1 Ta OPTaHiB MiCIIEBOTO CAMOBPSI-
IyBaHH;

— IIpaBo 30MpaTHCA MUPHO, 6e3 30poi i mpoBoANTH]
300p1, MiTHHTH, IIOXO/H i JeMOHCTpAIIii;

— IIPaBO BOJIOJITH, KOPUCTYBATHUCS i pO3IOPAIKA-
THCSA CBOEIO BJIACHICTIO, Pe3yJIbTaTaMU CBOEI iHTEIeK-
TyaJIbHOI, TBOPUOI JifIBLHOCTI;

— IIPaBO HA TiIPUEMHUIIBKY AiANbHICTD;

— IIpaBoO HAa IIPAIlio;

— IIPaBO HA CTPAMK;

— IIpaBO Ha OCBITY.

Oxpewmi i3 3a3HaUEHUX ITPAB MAIOTh CBOE BTiJIEHHS
Tako;K vy KpuMinaibHOMY IpolecyaJbHOMY KOZeKci
Yrpainu (mami — KIIK Vxpaimwm). Tak, y crartax
12, 14, 15, 16 KIIK Vkpainu 3asHaueHi mpasa, IIo
MOXKYTb OyTH oOMe:KeHi mij uac 3aifiCHeHHS KPUMi-
HaJIbHOTO TTPOoBaKeHHA. IlikaBo KoHCTATyBaTH, 1110
o0Me:KeHHA IIpaBa HA HEJTOTOPKAHHICTH JKUTJIA YU
iHITIIOTO BOJIOJiHHS 0CO0M, TAEMHMITIO CIIIKYBAHHI,
HEeBTPYUYaHHS y IPHUBAaTHE KUTTS BigOyBamocsa Imif
yac KPUMiHAJBHOTO IIPOBAKEHHSA i M0 BBeJEeHHS
BOeHHOr0 cTamy. Hapasi 1o KpumiHAJIbHUX IIPOIIe-
CyaJbHNX O0MEKeHb JOJANMCS O0ME:KeHHS IpaB Ta
¢B00OJ Ha Uac Jii BOGHHOTO CTaHYy.

HaykoBui mig uvac mociimkeHHS KOHCTUTYIIiH-
HUX TII0JIOKEHDb, AKi pPerJIaMeHTYTb 00Me:KeHHS
mpaB oci0 Ha mepiof Ail 0cOOJIMBUX IPABOBUX PEIKU-
MiB, IPOIOHYIOTH BKasaHi 00MEKeHHS HMOALTUTH Ha
Taki Kareropii: o6Me:KeHHS OCHOBHMX IIpaB i CBO-
0ox B yMOBax 0COOJIMBUX MPABOBUX PEKMMIB, 0OMe-
JKeHHS OCHOBHUX ITPaB i cBOOO y MerKaX KPUMiHAJb-
HOTO IpoIiecy, 00Me:KeHHs OCHOBHUMX IIPaB i ¢BOOO,
y Bubopuomy mporieci [3, ¢. 382-383].

BbOauaeTncs, mo ciif moroguTHCS i3 3ampoIro-
HOBaHOIO KJacu(ikraiiero. Bogmouac, Ha Halme
IMepeKOHAaHHdI, B YMOBAxX ITOBHOMACIITAOHOI BifiHU
o0Me:KeHHsA OCHOBHHUX IIpaB i ¢B0OOA y BuOOpPUOMY
Ipolieci He CTBOPIOIOTH OKPEMOi IpyIIu 0OMeKeHb i Ha
IpeACTaBIII0Th coboto inTepec. Tak camo, MpaBo Ha
CTpaiiKk He € TUM ITPABOM, OOMEKEHHS AKOTO 33 YMOB
BOEHHOTO CTaHy, MAa€ Ba:KJIVBe 3HAUECHHS JJIA TPOMa-
naH Yrpainu. OTike, HAMU IPOIOHYETHCA BUALIUTH
IBi rpynu o0MeKeHb IIpaB Ta ¢BOOOJ JIOAUHU B YMO-
BaxX BOEHHOTO CTaHy — 3arajbHi o0Me:KeHHS (CTOCY-
I0TBCA BCiX (iBMUHUX Ta IOPUAWYHUX 0Cib) Ta Kpu-
MiHAJIbHI mpoIecyanbHi o0Me:xeHHS (peaTisyioThesa
B paMKax KPUMiHAJBHOTO IIPOBAKEHH). 3a3Haue-
HUI YMOBUBIiZ Ma€ CBOIO CHJIY BUKJIIOUHO Ha Yac il
BOEHHOTO CTaHy Ha BCifi TepuTopil YKpaiHu, KOJU
OKpeMi i3 mpaB, II[0 MOXKYTh OyTH OOMe:KeHi Bifmo-
BimHO M0 YKasy IIpesumenTa Yrpainu Ne 64,/2022 Bif
24.02.2022 p., Ha HAII TIOTJISM, He MAalOTh CBOEI pea-
Jisarrii i HeoOXigHOCTI y cBOI# peasisairii.

BpaxoByroun o0Me:xeHUH 00CAT MOCTiIKeHH,
He BHUAAETHCA 34 MOMKJIUBE DPO3TIAHYTH Bci oOMe-
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JKeHHA IpaB Ta CBOOOJ JIOAWHU B YMOBAaX BOEHHOTO
CTaHy, a TaKO IifcTaBM IHX oOMe:xeHb. OTiKe,
IPOTIOHYEMO 3YIMHUTHUCA HA KPUMiHAJBHUX IIPO-
ImecyalbHNX OOME:KeHHAX IIpaB Ta cBoOOZA ocid Ha
mepion BoeHHOTO cTany. [[J1a BuUBHAUEHHSA TPABOBUX
MifCTaB KPUMiHAJBHUX IIPOIECYATbHUX 00MEKeHb
caig seepuyruca no KIIK Yxpainu. 3 24 ioToro aisa
3a0esmeueHHs e(EeKTUBHOCTI BMiCHEHHS KPHUMi-
HAJBHOT'O IPOBAI/KEHHSI B YMOBAaX BOEHHOI'O CTAHY
BepxosHoio Pagoro YKpainu 0yi0 IpuiiHATO HUBKY
3akoniB YKpainu, SKUM BHECEHO 3MiHHU Ta JOIOB-
HEHHS [0 KPUMiHAJBHOT'O IIPOIECYaJbHOTO 3aKO-
HOZABCTBA YKpaiHM B YaCTWHI ONTHMMisaIii moBHO-
BajKeHb CJIIUOT0, IPOKYpOpa, CJHig4oro Cymmi,
KepiBHUKA OpPTaHy IPOKYpaTypH Iif yac 3ificHeHHA
JTOCYIOBOTO PO3CHiyBaHHA B YyMOBAaxX BBeIEHHS
B YKpaini abo okpemux ii mMicieBoCTAX BOEHHOTO,
HAJ3BUYAMHOTO CTaHy, NMPOBEJEHHS AHTHUTEPOPUC-
TUYHOI omeparii uu 3axoniB i3 3abe3meueHHs HAIli-
oHaJbHOI Oesmeku i obopomm, Bigciui i cTpumy-
BaHHA 30poiiHOi arpecii Pocifickkoi @Pepeparii Ta/
a0o iHIKX Jep:KaB IPOTH YKpainu. 3aK0HOZABIEM
0yJI0 CTBOPEHO HOBi HOPMU, a TaKOK JOIMOBHEHO
ynaHi HopMu. B Kogerci micturhes Posmin I1X-1
«OcoOMMBUI PEKUM [OCYZOBOTO POBCIigyBaHHS,
CYIOBOTO DOBTJIALY B YMOBAaX BOEHHOTO CTaHY»,
AKNH BU3HAUAE MOPAJOK 3IiliICHEHHA KPUMiHAJb-
HOTO IPOBAI:KEeHHS B YMOBAaX BOEHHOTO CTaHY, Bij-
HOBJIEHHA BTpaueHUX MaTepiajiB KpHUMiHAJIbHOTO
IPOBAMKeHHA B YMOBaX BOEHHOTO CTaHy, CKacy-
BaHHA B3amobiKHOTO B3ax0fy [OJId NPOXOIKEeHHSA
BifiCbKOBOI CJY:KO0U 3a IPHU30BOM IIiJ yac Mo0Oimiza-
mii, Ha ocoOsmBHIi mepiox abo 3MiHa 3am00iKHOTO
3axX0Jy 3 iHIIKX IIiCTaB Ta iHIII MOJIOMKEeHH.

Ilna Bu3HAUeHHA KOHKDPETHOTO IEPesiKy KpuMi-
HAJbHUX IIPOIlECYyaTbHUX 00MEKeHb IIPaB Ta CBOOOS
oci6 cxix meranpuao BuBunMTH HOpMHu KIIK Ykpaimm.
BbOauaerncs, 1m0 10 TaKUX 00MeXeHb MOJKHA Bifme-
CTY HACTYIITHI:

— CTPOKM BUKOHAHHSA KPUMIiHAJIBHUX IIPOIECY-
AJIBHUX Jifl MOKYTE OYTH 3MiHEeHi y BUTagKax, KOJIu
BiICyTHSA 00’€KTMBHA MOMKJMBICTH IX BUKOHAHHA
y BU3HAUeHI 3aKOHOM CTPOKM. B Takmx curyamiax
CTPOK IX BUMHEHHS BU3HAUAETHLCA AK HEBIIKJIAJHNIN,
aje He misHime Hixk uepes 15 mHiB micia mpumu-
HEHHA UM CKAaCyBaHHA BOEHHOTO cTaHy. BbauaeTnesd,
IO IIUTOBAHEe MOJIOKEHHSA 3HAUHUM UYMHOM BILIWBAE
Ha IIpaBa 0co0M Y KPUMiHAJIHHOMY TIpoBamKenHi. [0
IpUKJIaAYy, iHpopMaIlia mpo IpuHATTA 3aABU HaJa-
€THCA CALTUUM a00 TPOKYPOPOM 3asIBHUKY V CTPOK
He OiibIlle I’STH THIB 3 MOMEHTY IIOJAHHS 3asBH.
3a uaciB BO€HHOTO CTaHy HajaHHA i€l imdopmarii
MO:Ke OyTH y HeBU3HAUEHUH CTPOK, IIT0 3BiCHO BILIH-
Ba€ Ha IIpoIlecyaJbHUN cTaTyc 3aABHUKA i f10T0 03HA-
MOMJIEHHS 13 MaTepiajaMu KPHUMiHAJbHOI'O IIPOBa-
TKEHHT;

— 0co0y Moxke OyTH 3aTpUMaHO 0e3 yXBaju CJiI-
yoro cypani. IIpyu mpoMy CTPOK TpMMAaHHSA IiJ Bap-

TOI0 MOKe IIPOJOBIKYBATHICA HEOJHOPA30BO B MeKaX
CTPOKY [OCYZOBOIO PO3CaigyBaHHSI. MOMKINBICTD
HEOQHOPA30BOTO IPOAOBKEHHSI CTPOKY TPUMAHHSI
IIiJT BApTOI0, HA HAIlle TePEeKOHAHHS, 3HAUHNM YNHOM
obmexxye mpaBa ocobu. Ha wac BoeHHOTO craHy et
KPOK BaKOHOJABISA BHUIIPABIOBYETHCA BiICYTHICTIO
TOCTYIIY IO CJIiAUOTO CyAAl a00 CKJIAAHICTIO JOCTYIY
IO CYyZIOBOTO KOHTPOJIIO;

— aBTOMAaTHYHE IIPOJOBMKEHHS B3amo0iKHOIro
3ax0[y V BUIVIAJAI TPMMAaHHA IIiJ BapTOl y pasi
HEeMOJKJIMBOCTi IIPOBEJEHHS IIiITOTOBYOIO CYZOBOI'O
sacizanusa. Ilpu oMy Takuii 3amoOiKHMI 3axif
OyzZe IIPONOB:KEHMM [0 BHUpIIIEHHSA BiAMOBiZHOTO
MUTAHHA Y MiATOTOBYOMY CYZOBOMY 3acimaHHi, aje
He OisbIe HiXX Ha ABa Micani. Boauaerbes, mo Taxe
aBTOMATHUYHE IPOJOBKEHH Aii 3am00iKHOT0 3aX00y
0e3 3iliCHeHHSA CyJOBOI'0 KOHTPOJIIO 3HAUHNM YNHOM
MOPYIIIye IIPOIeCyaabHi ImpaBa ocodu i odmexxye ii
IpaBa Iif vac 3mifiCHEHHSA KPUMiHAJBHOTO IIPOBA-
I'KeHHSA B YMOBaX BOEHHOTO cTaHy. BogHouac, mpu-
YMHYU TAKOT0 3aKOHOJABUOT0 KPOKY Oy BU3HAUEHi
HaMU BHUIIE;

— aBTOMATHYHE MPOJOBKEHHA TPUMAHHSA IIif
BapTOI0 y BUIMANKAaX, KOJIU 3aKiHUYETHCA CTPOK il
VXBalM CYyOy Ta HEMOMKJIWUBO BAINCHUTH POBTIIAL
CYIOM I[bOTO IUTAHHA — Iel 3aI00LKHII 3axiy BBa-
JKAETHCS IPOJOBKEHNM 0 BUPIMIeHH BiIIOBiIHOTO
OIUTAHHS CyJOM, ajie He OLIbINe HiXXK Ha ABa Micsli.
3po3yMiso, 10 IUTOBaHE 3aKOHOAABUE ITOJIOMKEHHS
BiJHOCUTBCS [0 IepeJiueHNX BUINE i MOACHIOETHCS
TUMHJ CAMUM IIPUUNHAME;

— HEMOXKJIMBICTH 3[[ilicCHEHHA ITPOBasKEeHHA B CY i
TIePIIOi iHCTAaHIII] 00 3JI0YNHIB, 38 BUMHEHHA SKUX
mepen0OaueHo JoBiuHe M030aBJIeHHS BOJ, CYyJOM IPH-
CKHUX. B yMOBaxX BOEHHOTO CTaHY 3aKOHOZABEIlHh
BOauae 3a HEMOKJINBE CKINKAHHS CYIy IPUCIIKHUX,
CTBOPEHHSA « PUBUKY» IJIA TPOMAIIH i BiIMOBIAETHCS
BiJ Takol MOmeJi CyZOBOIO PO3IVIANY Ha Iepiof mii
ocobsmBoro pe:kumy. Ha Hamr morsan, 1me oOMe:xye
mpaBa oco0u uepes Te, 10 0coba, II0A0 AKO0I PO3TII-
TAETHCS CIIPaBa IMOA0 3JOUNHY, 38 BUMHEHHA SKOTO
mepef0aueHo NOBiuHe 030aBJEHHS BOJi, HE MOKe
obupaT SKUM CKJIAZOM CYAy OyAe 3miliCHIOBATHCS
MIPOBAIKEeHHA — KOJIETiaJbHO CYJOM Y CKJAaIi TPhOX
CYIIiB a00 CyOM IPUCIKHIX

— yYacThb BaXMCHMUKA Y MPOIECYANbHUX Iisx
3a0esmeuyeThcs [AisHaBaueM, caigumMm, a y pasi
HEMOJKJIMBOCTi SBKM 3aXMCHUKA — i3 3aCTOCYBAaHHAM
TeXHiYHUX 3ac00iB (Bimeo-, ayaioss’A3Ky) muisa 3abes-
TMeUeHHd JUCTAHITIMHOI yuacTi 3aXMCHUKA. 3 OMHOTO
00Ky — 3acTOCyBaHHS BiZieo-, aymio3B’sa3Ky B yMO-
Bax BeJeHHS aKTUBHUX 00MOBUX il € UM He €TUHUM
cmocoboM 3a0e3IeunTH 0co0y IPABOBOIO JOIOMOTOI0
3aXUCHUKA. 3 iHITOro — AK ocoda, I0f0 AKOI 3ailic-
HIOEThCA TPOBAIKEHHA, Mae Y3TOAKYBaTH JiHiIO
3aXMCTy i3 3aXMCHUKOM, AK Mae 3a0e3IeuyBaTHCS
ixX KoH(imeHIiliHe cOiTKyBaHHA, AKi 3aco0u Bifeo-,
ayZniosB’s3Ky MalOTh 3aCTOCOBYBATHCS — 3arajbHO-
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IIpukapnamcvruil PUOULHUIL BiCHUK

JTOCTyIHI um 3 obme:keHuM moctymom? Ili murammsa
Hapasi sanmmiaiTheA 0e3 Bimmosimi. BigcyTmicTh
BiIMIOBii HA HUX TOPOJKYE 0OMEKeHHs IPaB Ta CBO-
0ox ocoOm mmif Uac KPMMiHAJIHHOTO IPOBAMKEHHI.
Honamo, 110, Ha Hallle IIePeKOHAHHA, B IHOMY
BUIIAJKY, MOKe HTHCA He TiIbKY PO iX 00MeKeHHd,
aJie i mpo mopyIeHHs (Bci mepesiueHi BuIlle HOPMU
sakpimieni y cr. 615 KIIK Yxpaiun);

— 3a OKpeMuMu cKjagamu 3jao0unHiB (109-114-1,
258-258-5, 260, 261, 437-442 KpuminaanHOTO
KOIeKCy YKpaiHm) caigumii cynms, cyh HmpH IOCTa-
HOBJIEHHI yYXBaJii IIPO 3aCTOCYBaHHA 3amo0iKHOTO
3axX0[ly Y BUTJIAJAL TPUMaHHA IIiJ] BApTOI0, Ma€ IPaBo
He Bu3HAUMTHU po3Mip 3acraBu (4. 4 cr. 183 KIIK
Yxpainm). BOauaerbcs, IO TAKUM ITOJOKEHHAM
00MeKYIOTbCA IpaBa MiJ03PIOBAHOI 0CcO0HW IOZO
BHECEHHS 3aCTaBU SAK aJIbTePHATUBYU TPUMAHHA IIif
BapToio. DaKTUUHO 3a TTepeiueHUME CKJIaJaMu Ipa-
BOIIOPYIIIEHb BCTAHOBJIIOETHCA 0Oe3aTbTepHATUBHE
TPUMaHHS IIiJi BApTOIO, IO IMOPYIIYE ITOJOKEHHS
Konsenrrii mpo 3aXuCT mIpaB JIOIUHA i 0CHOBOIIOJIOMK-
HIX CBOOOJ Ta MPAaKTUKY €BPOIEiCHKOro Cy Ay 3 IpaB
JIONWHY;

— CYZ MOKe YXBAJWUTH PillleHHA MPO 3AifiCHeHHA
IUCTAHIIIMHOTO CYJOBOTO IIPOBAKEHHS, HE3BaiKa-
I0YM Ha 3alepeueHHd YYACHUKIB KPUMiHAJIBLHOTO
IIPOBA/I’KEeHH, B TOMY UHCJi, 00BUHYBaueHOro (4. 2
ct. 336 KIIK Yxpainn).

Ananis HaBegeHNX MOJOMKEHDb CBiUUTD, IO Iif-
CTaBOI0 KPUMiHAJIBHUX IIPOIECYATbHUX O00MEKeHb
¢ nmpame 3akpimnenna ix B KIIK Yrpainu, a Takox
BaKPiIJIEHHS MOPAAKY iX 3aCTOCYBaHHS — IIOKJa-
JIeHHS IIOBHOBa'KEHb CJIIUYOTO CYAAiI Ha IMIPOKYpPopa,
aBTOMATUYHICThL  IPOJOB:KEHHS,  3aCTOCYBaHHA
In(POBUX TEXHOJIOTIH 3a1JId 3aJIyUYeHHA IO IIPOBa-
IKEHHS TOIIIO.

BucnoBku. Hamu 0y10 BcTaHOBJIEHO, III0 CTOCOBHO
(ismuHUX 0ci6 MOXKYTb OyTum OOMe:KeHi HAcCTyIHI
mpaBa Ta CBOOOJW: IIPaBO HA HEJOTOPKAHHICTH
JKUTJIA; IPAaBO HA TAEMHUITIO JUCTYBaHHA, TeaedoH-
HUX PO3MOB, Tesierpad)HoOl Ta iHIII0i KOPECIIOHAEHITII;
IIPaBO HA HEBTPYYAHHS B 0cOOHMCTe i ciMeliHe :KUTTS;
cB00OfIa IepecyBaHHA, BiIbHNE BUOip MiCIld IPOKH-
BaHHA, IPaBO BiIbHO 3aJIUIIIATH TEPUTOPi0 YKpaiHU
ra immri mpaBa. HaMm mpomoHyeTbCcs BUIIIUTH IBi
rpynu o6Me:KeHb IIpaB Ta cBOOOK JIIOAUHU B YMOBaX
BOEHHOTO CTAHY — 3aTajIbHi 00MeKeHHA (CTOCYIOThCSA
BCixX (DiBMUHWX Ta OPUAMYHUX 0ci6) i KpuMiHATBHL
mpoIrecyanbHi oOMe:keHHA. BpaxoByroum oOmerxe-
HIH 00CAT JOCTiIKeHHs OiIbITy yBary HaMu 30cepe-
I'KeHO HAa KPUMiHAJIBHUX IPOIeCyaIbHUX 00MEeKeH-
HAX. ¥ CTATTi KOHCTATOBAHO, IO IEPIIIOI0 ITPABOBOIO
MiJICTABOIO iX O0MEXKeHHS BUCTyIae (aKT BBEJCHHSA
BOEHHOTO cTaHy. OCTaTOUHO IEPINy MPAaBOBY IIif-
CTaBy BM3HAUa€ ONMPUIIOIHEeHHS YKasy Ilpesumenra

YKpaiHu pasoM i3 B3aKOHOM IIOJ0 3aTBEPAKEHHS
rakKoro ykasy IlpesumeHntra Ykpainu Ta HaOpaHHS
yrHHOCTI. [Ipyrofo mpaBoBOIO MiACTaBOI IJIS 0OMe-
JKeHHS IIpaB 1 OCHOBHUX CBOOOJ JIIOOMHU B yMOBaxX
BOEHHOTO CTaHY € BUBHAUEHHS X KOHKPETHOTO IIepe-
niry Yrasom IIpesunenra Yxpainu. TpeTsoto migcra-
BOI0 400 IiZCcTaBOI0 KPUMiHAJBHUX MPOIECYATbHUX
obMexkeHb € mpame 3akpimnenus ix B KIIK Yipainn,
a TaKOK BaKpIIJIEHHA MOPAIKY IX 3aCTOCYBAaHHS —
TOKJIaZleHHA MOBHOBAKEHbD CJIIUOTO CY/i Ha TPOKY-
popa, aBTOMATUYHICTh MPOLOBKEHH, 3aCTOCYBAHHS
nu(POBUX TEXHOJIOTIN 3aJJId 3aJyUYeHHS IO IIPOBa-
IKeHHS TOIIO.
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Anoranig

Maemnuii M. I. TIpaBoBi migcTaBu aasd 00MekeHHA
MpaB i OCHOBHUX CBOOOJX JIOMMHH B YMOBaX BOECHHOTO
crany. — Crarrd.

¥ cTarTi pO3TIIAHYTO IPABOBI MiACTABY 11 00MEKEHHA
IpaB i OCHOBHEX CBOOOZ JIIOAUHM B YMOBaX BOEHHOI'O
crany. Hamu 0yJi0 BCTaHOBJIEHO, III0 CTOCOBHO (DiBMUHUX
0cib MOKyTH OyTH 00ME)KeHI HacTyIHI mpaBa Ta CBOOOAM:
IPaBO HA HEJOTOPKAHHICTDb JKUTJA; IPABO HA TAEMHUITIO
JIUCTYBaHHS, TeJe()OHHUX PO3MOB, TejerpadHoi Ta iHmol
KOPECIIOH/IeHITil; TpaBo Ha HEBTPYYaHHA B ocobmcTe i
cimeiiHe KUTTSA; cBOOOJA IE€pecyBaHHSA, BiIbHUI BUOIp
MicIlg IPOKMBAHHA, IPABO BiJIBHO 3aJUIIATU TEPUTOPiI0
Yxpainu; mpaBo Ha cBOOOAY AYMKH i cjoBa, Ha BilbHE
BUPaKEHHS CBOiX IOTVISAIB i IepeKoHaHb; IIPaBO OpaTu
y4acTh B YIPABIiHHI ep:KaBHUMU CIIPaBaMu, ¥ BCEYKpa-
fHCBKOMY Ta MicueBux pedepeHAyMax, BLIbHO 00MpaTH i
OyTu 00paHHMH [0 OPTaHiB Aep:KaBHOI BJIAIHM Ta OPraHiB
MicI[eBOr0 CaMOBPAYBAHHSA; IPaBO 30MpaTcsa MUPHO, 0e3
36poi i mpoBoaUTH 300PHU, MiTUHTH, TOXOAU i JeMOHCTpA-
IIii; IpaBO BOJOITH, KOPUCTYBATUCS i POBIOPAIIKATUCS
CBOEIO BJIACHICTIO, Pe3yJbTAaTaMU CBOEI iHTEJIEKTYaJIbHOT,
TBOPUYOI MiAJBHOCT; IPaBO Ha MiANPUEMHUIBKY XifNb-
HiCTb; IIPABO Ha IIPAI[i0; IPABO Ha CTPAK; IPAaBO Ha OCBITY.
Hawmu mpomonyeTbes BUIIIUTH IBi TpyIu 00Me:KeHb IIpaB
Ta cBOOOJ JIOAWHYM B YMOBAX BOEHHOTO CTaHy — 3arajbHi
00MesKeHHS (CTOCYIOThCA BCiX (DisMYHUX Ta IOPUAMYHUX
0ci0) i KpuminabHi mpoLecyanbHi oOMe:keHHS. BpaxoBy-
10U” 00MeKeHU! 00CAT NOoCHiIKeHHd 6iIbITy yBary HamMu
30CepeKeH0 HAa KPUMiHAIBHUX IPOIecyaJbHUX o0Me-
JKeHHAX. ¥ CTATTi KOHCTATOBAHO, IO IIEPIIOI0 IIPABOBOIO
miZicTaBoIoO X 00Me:KeHHS BUCTYIa€e (DaKT BBeJeHHS BOEH-
HOro crany. OCTAaTOUHO IIepIIy IIPAaBOBY IIiJCTAaBy BH3HA-
yae onpuaonHerHa Ykasy [Ipesunenra Ykpainu pasom i3
3aKOHOM II[OZI0 3aTBEPI:KEHHA TaKoro ykasy IIpesmpenTta
Yxpainu Ta HaOupaHHA YUHHOCTI. [[pyroio mpaBoOBOIO mif-
CTABOIO 1)1 00MEXKeHHA IIPaB i OCHOBHUX CBOOOJ JIIOJUHU
B YMOBaX BOEHHOTO CTAaHYy € BU3HAUEHHS iX KOHKPETHOTO
mepeniky Yrasom IIpesugenra Yipainu. TpeTboro migcra-
BOIO 200 ImiCTaBOI0 KPUMiHAIBHUX IPOIECYaTbHUX 00Me-
sKeHb € paMe 3akpimnenna ix B KIIK Ykpainu, a Takox
BaKPillJIEHHA IOPAAKY iX 3aCTOCYBAHHA — IIOKJAIeHHST
IIOBHOBAKEHB CJiUOr0 CYAAi HAa IPOKYypPOpa, aBTOMATHIY-
HiCTb IPOJOBIKEHHS, 3aCTOCYBAHHS MU(PPOBUX TEXHOJIOTiH
341 BaJTYYEHHS IO TPOBAKEHHS TOITO.

Katouosi cnosa: mpaBoBi mizcTaBu, mpasa Ta cBOOOIH,
BOEHHWI CTaH, KPUMiHAJbHI TpoIecyaabHi 00MeKeHH,
0CO0IMBUI IPABOBUI PEIKUM, CJIiJUNI CYAs, IPOKYPOD.

Summary

Maietnyi M. I. Legal grounds for restricting human
rights and fundamental freedoms under martial law. —
Article.

The article examines the legal grounds for restricting
human rights and fundamental freedoms under martial
law. Weestablished that the following rights and freedoms
may be limited in relation to natural persons: the right
to inviolability of housing; the right to confidentiality
of correspondence, telephone conversations, telegraphic
and other correspondence; the right to non-interference
in personal and family life; freedom of movement, free
choice of place of residence, the right to freely leave the
territory of Ukraine; the right to freedom of thought and
speech, to the free expression of one's views and beliefs;
the right to participate in the management of state
affairs, in all-Ukrainian and local referendums, to freely
elect and be elected to state and local self-government
bodies; the right to assemble peacefully, without weapons,
and hold meetings, rallies, marches and demonstrations;
the right to own, use and dispose of one's property, the
results of one's intellectual and creative activity; the
right to entrepreneurial activity; the right to work; the
right to strike; the right to education. We propose to
distinguish two groups of restrictions on human rights
and freedoms under martial law conditions — general
restrictions (applicable to all individuals and legal
entities) and criminal procedural restrictions. Given the
limited scope of the study, we focused more attention
on criminal procedural restrictions. The article states
that the first legal basis for their restriction is the fact
of the introduction of martial law. Finally, the first legal
basis is determined by the publication of the Decree of
the President of Ukraine together with the law on the
approval of such a decree of the President of Ukraine and
its entry into force. The second legal basis for restricting
human rights and fundamental freedoms under martial
law is the determination of their specific list by the
Decree of the President of Ukraine. The third reason or
basis for criminal procedural restrictions is their direct
enshrinement in the Criminal Procedure Code of Ukraine,
as well as enshrining the order of their application —
assigning the powers of the investigating judge to the
prosecutor, automatic continuation, use of digital
technologies to involve in proceedings, etc.

Key words: legal grounds, rights and freedoms,
martial law, criminal procedural restrictions, special
legal regime, investigating judge, prosecutor.
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KanOudam wpuduuHux Hayk, doyeHm,

douenm kagedpu KoHcmumyyiilHozo npasa ma npag L0UHU

HauionanvHoi akademii hympiwHix cnpas

IIOBHOBASKEHHS BHUIIOI PATH IIPABOCY A1 00 3ABE3IEYEHHS
HE3AJIE;KHOCTI CY/I/IIB TA ABTOPUTETY ITIPABOCY /IS

ITocranoBka mpooOaemu. [luranua He3aJIeKHOCTI
CcyaniB B YKpaiHi akTyajJbHe B:Ke NPOTATOM Jecs-
TUJIiTh, a NIJIAX HAIIOI Jep:KaBU OO0 €BPOIEHCHhKOI
imTerparii me 0iJpIe akIEHTY€E YBAry Ha CTaHi mpa-
BoCcyaas B mep:kaBi. HoBocTBopena Buira paga mpa-
BOCY[[I IOKJNKAHA BUPINIATYA HUBKY 3aBJaHb B CHC-
TeMi CYZOYCTPOI0O Ta CYJOUMHCTBA YKpaiHu, omHe
3 IKUX TMOJIATae caMe y 3abesleueHH] He3aIe:KHOCTL
cymoBoi Biagu. IloBHOBa:keHHA Buimoi pagu mpaso-
CYIIS CTOCOBHO BXKUTTSA 3aX0/iB IITOL0 3a0e3TIeUeHHSA
aBTOPUTETY IIPABOCYAAA Ta HE3aJeKHOCTI CYAIiB
HOCHUTHL TJIOOANBbHUN, CUCTEMHUHM Ta MIiKTaly3eBUH
xapakTep. BinbIe Toro, sarajabHa MeTa YTBOPEHHS
Ta (DYHKIIOHYBaHHI AK Buioi pagu npaBocy s, Tak
i BiimoBimHUX OpraHiB y 3apy0i:KHUX KpaiHax 0B’ -
3y€ThCS 3 TAKUM a00 BifTIOBiAHMM ITOBHOBAKEHHSIM.
JIuiie cTBOpeHHS e(QEeKTHBHO MilOUMX MexXaHi3MiB
MEePeNIKOJKaHHA BIIUBY HA CYATIO, T HOT0 3aXMUCT
y pasi Oyap-AKux copo0 BTPyUYaHHA y 3AiliCHEHHS
HUM IPaBOCYIASA, € IEePeIyMOBOIO B VTBEPIKEHHL
Yxpainu dK IpaBoBOi Ta AeMOKPATHYHOI Jep:KaBuU
[1,c.19].

Crymiab pos3pobku  mpobsemu. IIpoOmemui
acIeKTH 3 NMHUTaHb peajisaimii moBHOBaMKeHbL Burrol
paju mpaBoCy s cTaBaay 00’ €KTOM HAYKOBUX JOCJIi-
JKeHb HAYVKOBI[IB Ta IOPUCTiB-IPaKTHUKiB. A ToMmy,
METO0JOTIUHOI0 OCHOBOIO HAIIIOTO JOCIIIKeHHS CTa-
HOBJIATD Ipalli Takux yueHux, gk: O.B. Baranosa,
B.M. Buconsroro, 0.B. T'omuapeuka, B.B. T'opo-
noBenka, B.B. [oxne:xana, B.0. €Bmoxumosa,
P.B. Irouina, B.M. Konecuuuenra, }0.0. Kocrki-
moi, B.M. Kpasuyka, [.B. Hazaposa, B.T. Hopa,
C.B. IIpunynskoro, 0.®. Craxkys, B.B. Crinenioka,
B.I. TarepxoBa, IO.M. Tomuxm, B.I. IIIumxina,
I.B. ®akac, B.JI. ®egopenka, M.I. XaBpoHioka Ta iH.

Mertoro mamoi cTaTTi € aHANTi3 HAYKOBUX IIigXO-
IiB Ta OKpEeMUX HOPMATHBHUX aKTiB ITOL0 CYTHiCHOI
XapaKTepUCTUKY MOBHOBa)KeHHA Buioi pagum mpa-
BOCY[JIL CTOCOBHO 3a0e3IeueHHs aBTOPUTETY IIPABO-
CY[Id Ta He3aJIeXKHOCTi CyIIiB.

Buknang ocHoBHoro martepiaay. Ilinkom 3posy-
MiJI0, IITO He3aJMe:KHICTh CYALiB — OAUH i3 (DyHIAMEH-
TAJbHUX IPUHIUIIB TPAaBOBOI AeprkaBu. [eMorpa-
TUYHI CYCIiJIbCTBA 3a CBOEI0 CYTHICTIO HE MOMKYTh
icHyBaTu 0e3 HAJIE}KHOTO Ta HeyIepeI:KeHOro IIpa-
Bocyansa. IIpaBa JofuHM, BEPXOBEHCTBO IpaBa Ta

© C. 0. Xauiok, 2022

Hesalle;KHe IPaBoCyAns, 0e3 CyMHiBY, HaJIeXKaThb J0
OCHOBHUX ITiHHOCTeH cydacHoi musimisarii. Cremu-
(hixka cymoumHCTBa, AK (PYHKIII CyI0BOI BIaAH, MOKE
OyTH HaJIe:KHUM YMHOM PO3KPHUTA JUIIIEe B KOHTEKCTL
TIOJLJIYy Aep:KaBHOI BiIaju, a 0e3mocepeHe BTiIeHHS
B JKUTTS IPUHIUIY PO3MOALTY BJIALU, MOMKE CIYIy-
BaTH HEOOXiJHOI0 YMOBOIO HOPMAJBHOTO Bifmpas-
JIeHHSA cymounHcTBa. B YKpaini maemo curyairiio, 3a
KO0 ()aKTU TUCKY Ha CYAAiB, IX HiIKYII, BTpYyYaHHI
B JisJMBHICTH CyAiB HAOYJIM CHCTEMATUYHOIO Ta Bif-
Beproro xapakrepy. Cyani moBuHHI mpuiiMaTu cBOI
pillleHHSA MiJKOM Hesase:KHOo i MaTu 3MOTy AidTu 0e3
o0Me:KeHb, 0e3 HEIpPaBOBOTO BILINUBY, MifI0ypeHHS,
THCKY, IIOTPO3, MPAMOT0 UM HEIPSIMOTO BTPYUYAHHI,
He3aJIe}KHO 3 UMioro 00Ky Ta 3 IKMX MOTHBIB BOHO O
He saincHIOBAJIOCH [2, ¢. 42]. Ha nymry B.B. T'opo-
TOBEHKA, IPUHINI He3aJeKHOCTI CYyIOBOI BJagul
€ TyaJIbHUM i BKJIIOUa€ 3acaju (PyHKIIiOHAJBHOI He3a-
JIEKHOCTI CyAiB Ta MPOIECYaNbHOI HesaJe:KHOCTi
cyanis. Ha myMKy BueHoro, cyTh (hyHKIIOHAJIHHOI
He3aJIeJKHOCTI CTAHOBJIATL NPUHIIANN BUKJIIOUHOL
KOMIIETEHIIil, HeBTPyUYaHHA B CYAOBY [IifJbHICTD,
HeJIOMYCTUMOCTI 00Me:;KeHHS IOBHOBAaKE€Hb CYZOBOL
Biagu. B cBoio uepry, mo 3mMicTy mporecyaabHOI Hesa-
JIEXKHOCTI CYAIiB HAYKOBEIlb BKJIIOUAE iICHYBAHHS 0CO-
OsinBoi mporuexypu 1000Py CyAAiB, rapaHTii ix mpa-
BOBOTO CTaTyCy, OCOOJMBOI IpOLeAypu HIPUHHATTSI
pillleHb, BiATOBiZAaJIBHOCTI 32 BTPYYAaHHS B IIPOIEC
3pificHeHHS mpaBocyand [3, c. 151-154].
Hesane:xumicte cynmiB mpm 3iilicHeHHI IIpaBo-
Cyans Ta 3a00pOHA BILIMBY Ha HUX Y OYIb-AKMIH CIIOCi0
mependaueHi Ta rapauTyioThesa KorcTuryiiero Yxpa-
imu 71 sakoHamMu YKpainu “IIpo cymoycTpii i craTyc
cynnis” Bix 2 uepsua 2016 poxy, “IIpo Bumy paxy
npaBocyansa” Big 21 rpyauaa 2016 poxy, “IIpo 3abes-
IeueHHd IIpaBa Ha cIpaBeiuBuii cya” Bix 12 mororo
2015 poxry, “IIpo BimHOBJEHHS IOBipH IO CYZOBOI
Bragu B YKpaini” Bim 8 kBitHa 2014 poxy, “IIpo
ouninenHs Biaagu” Bix 16 Bepecusa 2014 poxry. €spo-
MeWCchKi cTaHZapTH He3aJNeKHOT0 CYAy BHU3HAUEHi
B Pexomenpariax Komitery MimicTpis Pagu €Bponu
Iep:KaBaM-uIeHaM IoJo CyAniB, €BpomericbKin xap-
Tii mpo craryc cynmis, Benukiit xapTii cynngis, JoKy-
MeHTax KoHCy/nbTaTHBHOI pagy €BPOMEHCHKUX CY.I-
niB Ta Benemianchkoi Komicii, a TaKoXK y pillleHHAX
€BpoIeiichbKOro CyAy 3 IpaB JIOAUHY. BuiieHaBeeHe
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CBiIUMTD, IIT0 IPUHIIAI HE3AJEKHOCTI CYAAiB € MiK-
HApPOJTHUM Ta €BPOMEHCHKUM CTaHIAPTOM, 0a30BUM
KOHCTUTYIITHUM, a TaKOX MiKTaJy3eBUM NPUHIIA-
IIOM i € CKJIAOBUM eJIeMEHTOM IPHUHIIUIY “‘Bepxo-
BEHCTBA IIpaBa”, 110 3asHaueHuit y ct. 8 Koneruryii
Yxpainu [4, c. 327-328].

Bignosiguo no Pexomenpamii CM/Rec (2010) 12
Kowmirery MinictpiB Pagu €Bpomu npep:xaBam-diie-
HaM IOJ0 CYAIiB: He3aJIeKHICTh, e()eKTUBHICTL Ta
000B’a3Km, aka yxBameHa HKowmitrerom MinicTpis
Pagu €spomu Bix 17 aucromaga 2010 poxy moTpidHO
B)KHUTH BCiX HeoOXimHMX 3axofiB Ajd 3a0e3meueHHA
IIOBATH, 3aXUCTY i CIPUAHHS He3aJeKHOCTI Ta HEYIIe-
pemxenocti cynnis (m. 13). [Ipuanun Hesame:xHOCTI
CYZIOBOI BJIa11 0O3HAYAE HE3AJIEKHICTh KOKHOTO CYAIl
mpu 3AilficHeHHI HUM (QYHKI OPUAHATTA CYIOBUX
pimens. ¥ mboMy Ipolieci cyAai MamoTh OyTH Hesa-
JIEXKHUMY Ta HEeYIepeI:KeHIMH, a TAKOK MaTU MOXK-
JUBiCTh AiATH 6es3 OyAb-IKMX 00MeE)KeHb, BILINUBY,
THUCKY, TOTPO3, MPAMOI0 UM HEIPIMOTO BTPYUAHHSA
Oyab-AKWX OpraHiB BJaA¥W, 30KPeMa BHYTPINIHIX
opraHiB cyjoBoi Biaagu. lepapxiumHa opraxisarid
CYZIOBO1 BJIaJIM HE IOBMHHA IIiIPNBATH He3aJIEKHICTh
cynnmiB (1. 22). 3axKoH MOBHMHEH mepefdavaTi CaHKIL
mpoTu 0cib, AKi HaMaramThCAd MEBHUM YMHOM BILIU-
BaTu Ha cyamiB (. 14). [Ipu oMy 3a3HaUa€ThC, 1110
caMe CyZOBi pagu € HesaJeKHUMHU OpPraHaMu, CTBO-
PeHMMH BifMOBIIHO IO 3aKOHY a00 KOHCTUTYII, aKi
IParHyTh 30eperTy He3aJe:KHiCTh CYAAiB Ta CyI0BOL
BJIAJW 3arajiOM i, TAKUM YMHOM, COPUATH e€()eKTUB-
HOMY (YHKI[iOHyBaHHIO cyZoBoi cucremu (m. 26).
Opranu BJafu, AKi BifToBiZaoThL 3a opraxisaliio
Ta (DYHKI[IOHYBAaHHS CYy[JOBOI cmcTeMu, 3000B’sI3aHL
3a0esmeuyBaTu CyAIaM YMOBH, IO JAIOTh iM 3MOTy
BUKOHYBATHU CBOIO MiCif0 Ta mocaratu e(DeKTUBHOCTI,
3axXWINA0UM 1 IoBaKaOUM He3aJIeKHICTh i HeyIepe-
IoReHicTs cyanis (mw. 32) [5].

B cBoto uepry, Bigmosigmao g0 Komerurymii Yxpa-
iHm mep:KkaBHA BJafa B YKpaiHi 3miACHIOETHCA Ha
3acajzax il momimy Ha 3aKOHOZABUYY, BUKOHABUY Ta
cymoBy. Cynami mpu 3pmilicHeHHI mpaBOCYAAS Hesa-
JIEXKHI 1 MiIKOPAIOTHCSA JINIIE 3aKOHY, a BILIUB Ha
HUX y Oymb-AKuii cmoci6 3abopoHseTnhcs. Hesa-
JIEKHICT i HEJOTOPKAHHICTh CYA/iB rapaHTyIOThCA
Komcturynieto Ta sakomamu Yxpainu. IapanTtii
He3aJIeKHOCTI 1 HeZOTOPKAHHOCTI CYAMIB AK HOCiiB
CYZIOBOI BJIaJII Ta CAMOCTiAHOCTI CYIiB AK CYZOBHUX
oprauniB BusHaueHo KoHCTHUTyIi€l0 Ta BaKOHAMU
Yxpainu (cr. 6, 126, 129) [6].

[liTKoM 04eBUAHO, IO CYAi MAOTh OYTH IiJIKOM
BiTbHUMU y BWHECEHHi HeyIepeIKeHOT0 pillleHHA
y cIpaBi, Ky BOHU PO3TJIANAIOTH, MOKJIAJATHACA Ha
CBOE BHYTpIIIIHE TIePEKOHAHHS, BJIaCHE TIIyMaueHHs
(parTiB Ta UMHHE 3aKOHOAABCTBO. HesaeKHicTs cy -
IiB TPy PO3TJIAi KOHKPETHHX CYIOBUX CIPAB Mae
3a0e3meuyBaTHUCh He TiIbKM, TaK 0 MOBUTHU 330BHi,
AK-TO: HaJeXHe (imaHCYyBaHHA Ta B3abe3leueHHSA
MarepiadbHO-TeXHIUHOI 06a3u, a i y cepenHi camMmoro

cyny. izeTses mpo HeIPUITCTIMICTh HEIIPOIIeCyah-
HOTO BILTMBY Ha CYAII0 3 00KY iHITKUX CYIiB Ta KepiB-
HUKiBcyziB[7, c. 119]. [Ipu mpomy, BApTO 3ayBAKUTH
Ha mosuiii Ilmemymy Bepxosmoro Cymy Yxpaimm,
aKa mepexbavae, IO He3aJe:KHICTb CYZOBOI BJIaAH,
ii piBHiCTB i3 BaKOHOZABUOIO Ta BUKOHABYOIO BJIA0I0
€ HeBi'eMHUMUY 03HAKAMU IIPABOBOI IepKaBH, B AKil
KOJKeH Ma€ IIPaBO Ha CYJOBUH B3aXWCT CBOiX IIpaB
i cBobox. Hesame:xHicTh Cy/iB BCTAHOBIEHA B YKpa-
iHi AK KOHCTUTYIiMHUM TPMHIUI opraHisamii Ta
(OYHKITIOHYBaHHSA CYiB 3 METOI0 3a0e3IeUeHH S ITpaBa
oci6 ma Taxwmit 3axmct. HemoTopKaHHICTL CYyAIiB He
€ 0COOMCTUM IPUBLIEEM, a AK OIWH 3 eJIEMEHTIB CTa-
TyCy CYAIiB Mae My0JIiYHO-IPaBOBE IMIPU3HAUEHHSA —
3a0e3meunTy 3AiMCHEHHS IPABOCYIAA He3a e KHIM,
HeyImepeIKeHuM i cipaBeqauBuM cyzoM. Ha mpaxk-
THIII 3aKOHOJZABUNM OPTaHOM, OpraHAMY BUKOHAaBYOI
BJIaJN, IX ITOCAJOBUMMU 0COOAMY iTHOPYETHCI KOHCTH-
TYIiAHUHA TPUHIUI MOALIY BJIaAW HA 3aKOHOZABUY,
BUKOHABUY Ta CyZOBYy. MaroTh Micile cmpobu BTPY-
YaHHS B OPTraHisaIliio IiAJbHOCTI CYHiB, BUPilIeHH
KOHKPETHUX CYZIOBUX CIIPAB, IIEPEIIKOIKAHHI 3Iilc-
HEHHIO Cy/JaM¥ IIPaBOCYAJ A Ha BUSHAUEHUX 3aKOHOM
3acajiax, TUCK HAa CYIAiB ILIAXOM IIOTPO3, IMIAHTAXKY
Ta iHIIOrO IPOTUIIPABHOTO BILIUBY, B TOMY YMCJi
y (GopMi mpuiHATTA He3aKOHHMX HOPMAaTUBHO-IIpa-
BOBHX aKTiB Ta IPAaBOBUX aKTiB iHAWBIAyaJ bHOI mii,
HEIIPABOMiPHOTO BUKOPHUCTAHHA CY0’€KTaMH! BJIAIH
HaJaHUX IM IIOBHOBa’KeHb, & TaKOMK HE3aKOHHOTO
HaliJIeHHA JedKUX Oep:KaBHUX OpPraHiB BiIOBim-
HUMU TTOBHOBAXKEHHAMH, IO MOCUJIIOE 3aJ€KHICTH
Bim HUX cyxiB Ta cynmis [8].

Kpim Toro, pimennam Pamu cymmiB Ykpainu
Ne 23 “IIpo cram 3pmilicHeHHS IPaBOCYAAA Ta CTaH
Hesase:xHOCTI cyamiB” Bixm 13 Gepesusa 2017 poxy
BUDiIlIeHO BUBHATH TAKUMHU, II[0 IPUBBOLATH M0
TIOPYIIeHHA TapaHTill He3aJeXHOCTi CyJ0BOi BJIaau,
CTaHOBJIATH 3arpo3y YTBep/KeHHI0 B YKpaiHi Bep-
XOBEHCTBA IIpaBa Ta MifipuBalOTh OCHOBU IIPABOIIO-
PAIKY B Jep:KaBi, BUNAAKU BTPYUYAHHA OYIb-KOTO
y Oyab-aKiit dopMi y 3milicHeHHS MPaBOCYALS CYIiB
icyaniB, y TOMY UMCJIi BIIWB Ha CYAiB 3 60KY IIpaBo-
OXOPOHHMX OPTaHiB IIJIAXOM peecTpallii KpuMiHaIb-
HUX IIPOBAKeHb i MOAAJIBIIIOT0 TPUBAJIOTO HE3Iilic-
HEHHA IOJ0 HUX [JOCYIOBOTO CJiJCTBa, Y TOMY
YmCJi, He3aKOHHI KPUMiHAJbHI Ta IUCIMILIiHAPHI
mepecIifyBaHHsd 3a HaueOTO 3aBiJOMO HeIpaBoOCyIHL
pimensa [9].

TakuM unMHOM, HesaJe:KHICTh CyAmiB, 0e3 mepe-
OibIIIeHHS, € HeOOX1THOIO MepeAyMOBOI0 iCHYBAHHS
cymoBoi Biaagu B Oyab-AKiit mep:xasi. B Ykpaimi ma
IOCATHEHHA IIi€l MeTu CIpAMOBaHi 3HAUHI 3YCUJLIA,
OIHAK HA CHOTONHI CJIif KOHCTATYBaTH, IO 3aXOmM
CyZ0BO1 pehopMHU IIOKH IT[0 He MAIOTh IIOMIiTHOTO Kic-
HOTO BILTUBY Ha 3a0e3meueHHs He3aJIeKHOCTI CyAIiB.

BaskauBo 3ayBaskuTH, 1110 3aKOHOABEIlh BIIEpIIe
BUBHAYMB KOHKDETHI IHCTPyMeHTH, #AKi HajaHi
Bumiii pagi mpaBocynasa 3 MeTOI0 3a6e3IIeueHHs pea-
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Jisamii ITOBHOBa:KeHHS, IO POBIJIALAETHCA. TOX,
peasrisariro MoBHOBaKeHHA BuIroi paam mpaBocyans
oo 3a0e3meueHHd He3aJeKHOCTI CYAIiB Ta aBTO-
PUTETy MPaBOCYALA MOKe OYTH 3MiliCHEHO 3aBIAKHU
3axofaM iHIUBiAyaJbHOTO Ta 3araJIbHOTO XapaKTepy
(rmaBa 23 PermamenTty Buinoi pagu mpaBocyansA Bif
24 ciuna 2017 pory). o 3axomiB iHAWBIIyaIbHOTO
xapakTepy Buiioi pagu mpaBocyansa HaJIeKaThb:

1) BefeHHs i ompUIOSHEHHS HA CBOEMY O(iriii-
HOMY Be0-caiiTi peecTpy IOBiJOMJIEHL CYIAIiB IIPO
BTPYYaHHSA B AiAJbHICTH CYAAI IIOZO 3AiNICHEHHSA
IPaBOCY/AsA, IPOBEICHHS IEPEeBipOK TaKWX IIOBifoO-
MJIeHb, ONPUJIIOLHEHHS pPe3yJbTATiB Ta YXBaJeHHSA
BiZITIOBiIHUX DillleHb;

2) BHeCeHHS [0 BifIIOBiAHMX OpTaHiB UM IIOCAO-
BUX 0Ci0 TOfaHb MpPO BUABJIEHHSA Ta NPUTATHEHHS
0O BCTAHOBJIEHOI 3aKOHOM BiAmoBimajabHOCTI 0Ci0,
SKUMHA BUMHEHO il a00 JomyIeHo 0e3isdJbHIiCT,
IO MOPYIIIYE TapaHTii HesaJeKHOCTi cyaaiB a0o mij-
pUBa€e aBTOPUTET IPABOCY I

3) BHECEeHHSA Ha PO3TJIAL 300PiB BiAmoBiAHOTO Cyay
IIOfIaHHSA IIPO 3BiIbHEHHA CYINi 3 agMiHicTpaTHBHOI
mocagy y pasi HeBUKOHAHHA HUM pimeHHs Bumoi
paau mpaBoCy A,

Kpim Toro, Buina paga mpaBoCyAmsa Ma€ MOKJIH-
BiCTb 37ilfiCHIOBATH 3aX0[QM 3arajbHOI0 XapakTepy.
B:xuBaroum 3axofiB 3araJbHOr0 XapakTepy, Buma
pajia mpaBoCYALA:

1) yxBairoe Ta ONPUIIOAHIOE IYOJiuHi 3adBU
1 3BepHEHHH;

2) 3BepTaeThCs MO CY0’€KTiB IIpaBa 3aKOHOZABUOL
imimiaTuB®, opraHiB, AKi YIOBHOBaXKeHI mpuiiMaru
IIPABOBi aKTH, i3 MPOMOBUIIAMY IT[0/0 3a0e3TIeUeHHSA
HEe3aJIe’KHOCTi CYAIiB Ta aBTOPUTETY IIPABOCY AL,

3) 3BEpTAETLCA MO0 IPOKYPATYPH Ta OPTaHiB Ipa-
BOIIOPAAKY IIOAO0 HagaHHA iH(opmamii mpo pos-
KPHUTTA Ta PO3CJAi[yBaHHA 3JI0UNHIB, BUNHEHUX I1110/[0
CYZy, CyIIiB, UIEHiB iX ciMeli, MpaIiBHUKiB anapaTiB
CyIiB, 3J0YMHIB IPOTH IPABOCY/AA, BUNHEHUX CY/I-
ISIMU, IpaIiBHUKAMU allapary Cyay;

4) roTye y cmiBmpali 3 opraHamMu CYAIiBCHKOTO
CaMOBPAAYBaHHSA, iHIIMMHA OPraHAMHU Ta YCTAaHOBAMMU
CHCTEMH IPABOCYALI, FPOMAACEKUMI 00’ e THAHHIMMU
1 OIIPMIIOAHIOE IIOPiUHY JOIOBiAb PO cTaH 3a0esIe-
YeHHA He3aJeKHOCTi cyaaiB B YKpaimi.

Ilo Toro k, BigmoBimHO 1m0 cT. 73 3akoHY YKpa-
imm “IIpo Bumry paxy mpaBocyana” Bim 21 rpymmsa
2016 porxy Buima pama mpaBOCYALS MOMEe BKUBATH
iHmuX 3aX0/iB, AKi € HeoOXigHUMY 114 3a0e3IeueHH T
He3aJIe’KHOCTI CYAMIB Ta aBTOPUTETY IIPABOCYII.
IIpu mpoMy, OUTAaHHA TPO HEOOXiTHICTH BIKUTTA
3aX0[iB 3 MeTOI0 3a0e3MeUeHHs He3aIeKHOCTI CYyAIiB
Ta aBTOPUTETY TpaBocyAnA Buima pama mpaBocyans
posTiIALaE 3a 3BEPHEHHSAMHU CYAIiB, CYIiB, OpPraHiB
Ta YCTAaHOB CHCTEMHU IIPABOCYAIA, a TAKOXK i3 BJac-
HOl imimiaTmBu. Uiemm Bwuimoi pagu mpaBocynmsd
MOXKYTH 3aIIPOIIOHYBaTU Pajgi posriasHyTH OIUTaHHA
PO BXKUTTA 3aXO0[iB II0J0 3a0e3IeUeHHA He3aIe-

HOCTi Cy/iB Ta aBTOPUTETY IIPABOCYIIA 3a BJIACHOIO
imimiaTuBol ab0 B Me:Kax peasisailii TOBHOBaKeHb
(m. 23.1 Permamenty Bumoi pagm mpaBocynms Bif
24 ciumsa 2017 poky).

OxpeMo 3ayBasKmMMO, IIf0 000B’SI30K 3BEPHEHHS
3 TOBiJOMJIEHHAM IIPO BTPYUYaHHA B JiAJbHICTD CYIAL
IION0 BAiMCHEHHS IIPABOCYIANA IIOKJIAJAEThCI Ha
HBOTO CaMOTO i agpecyeThesa no Buimoi pagu mpaso-
cynns ta no ['erepanbHOro mpokypopa (cT. 48 3akony
Yxpainum “IIpo cymoycrpi#i i craryc cymgmiB” Bifg
2 gyepBHa 2016 poxry). {o Toro &, TaKe MOBiTOMIEHHS
€ 000B’I3KOM CYAIi, AKUI BiH Mae 3MiHCHUTH YIIPO-
JOBK II'SITH IHIB MicJIA TOTO, K HOMY CTAJIO BiZJoMO
mpo Take BTpyuyaHHd (mm. 9 m. 6 cT. 56 3akony YKpa-
iam “IIpo cymoycTpi#i i craTyc cyanis” Bix 2 uepBHS
2016 poxy). Take moOBigOMJEHHS TPO BTPYYaHHS
B JiANBHICTH CYIONiB IIOZO 3MiNICHEHHA IIPABOCYII
TIofal0ThCA M0 BuIoi pagu nmpaBocyaaa y IUCbMOBil
(mameposBiit a6o eeKTPOHHI) (hopMi.

Tako:x, Ha BHUKOHAHHA HOPM SaKOHY YKpa-
igm “IIpo Bumy pamy mpaBocyzana” Bix 21 rpyamus
2016 poxy, Oymo cTBopeHo PeecTp moBimomieHb
CYAAiB IIPO BTPYYAHHS B TiAJbHICTH CYAAI IIOZO
3pitficnenna mpaBocynna [10]. Aramis poswmimeHux
y PeecTpi moBimoMiieHb Ja€ MOMKJIMBICTH BHOKpeE-
MHUTH OCHOBHI IIificTaBM 3BEepHEHHA N0 Buimoi pamm
TpaBoOCYANA cepel AKUX: MCUXOJOTIYHUM THCK Ha
cyamio (HajcuIaHHS 3BepPHEHb, CKapr, IyOJiKaiis
i mommpeHHs HeLOCTOBipHOI iH(opMalii, obpasu Ta
IIOTPO3Y B 3aJIi Cy[y TOIIO); BIIKPUTTA KPUMiHAJIb-
HUX IPOBAJKeHb, IPOBEIeHHA CHITUNX A, IPUTAT-
HeHHS [0 afMiHicTpaTuBHOI BifmoBiganbHOCTI; 6.10-
KYBaHHS po00OTH Cyny (HECAaHKI[iOHOBaHI IIPOTECTH,
MePEIKOKAaHHA JOCTYIY A0 POOOUOTO MiCIld CYALi,
TMOIIKOMKeHHA MaiiHa cyay tomro) [11].

Kpim roro, srizuo Ilopiurmx momosimeir “IIpo
cTaH 3a0e3meueHHI HesaJeKHOCTi cyaniB B YKpaini”
3a 2018-2020 poxu magaHux Buiroio pazoio mpaso-
CYAAS € MOXKJIMBICTb 3MIICHUTY aHAII3 KiJbKiCHUX
MIOKABHUKIB peasisalii posriasagyBaHOr0 IIOBHOBA-
JKeHHS., 30KpeMa, HfeThcsa mpo (ikcarmito moBigo-
MJIEHb IIPO BTPYUYaHHA Y IpodeciiiHy AiAabHICTS Cy -
IiB IIOZO 3AifiICHeHHA MIPAaBOCYILA Ta IIPO BUMHEHHS
Iiif, 1[0 TMOPYIIYIOTh rapaHTil He3aJeXHOCTi CYALiB
abo mifpMBaIOTH ABTOPUTET IIPABOCYALd. 30KpeMa,
nporsrom 2021 poxry mo Bmimoi pagm mpasocymms
Hagifmao 275 moBiqoMIeHHS IPO BTPYUAHHSA Y IPO-
(becifiny miAMBHICTD CYAIiB 100 3AiACHEHHS IIPABO-
CyAIdA Ta PO BUMHEHHA [Jiil, 110 MOPYIIYIOThH rapaH-
Tii He3aJe:KHOCTI CyAAiB ab0 miApUBalOTh ABTOPUTET
mpaBocyansa (y 2020 pomi — 341; y 2019 pomi — 450;
y 2018 pomi — 436 moBizomiens). 3a pe3yabraTamMu
POBTIIANY BKA3aHUX MOBiIOMJIEHD YXBAJIEHO PillleHH
PO BXKUTTA 3aXO[iB pearyBaHHS (3BEPHEHHS IO
IPOKYPATypPH Ta OPraHiB IIPABOMOPALKY CTOCOBHO
HajaHHA iH(GopMmalii mTpo POSKPUTTA Ta POICHiAY-
BaHHSA 3JI0YMHIB; BHECEHHS IO BiAMIOBiTHMX OPraHiB
YU IOCAZ0BUX 0Ci0 MOJaHHS PO BUSABIEHHA Ta IPU-
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TATHEHHS JO BCTAHOBJIEHOI BifmoBimaiabHOCTL 0ciO,
SKMMHJ BUMHEHO il a00 ZOmyIeHo 0e3isdabHiCTD Ta
immi) [11, 12].

BucnoBku. Takum umHOM, 3abe3leueHHS Hesa-
JIEXKHOCTL CYAMIiB TAa AaBTOPUTETY IIPABOCYAIS
€ iHTerpaJbHOI0 KaTeropi€io, dKa XapakTepHa I
JEeMOKpaTUYHOI MPaBOBOI Jep:KaBuU, B AKill maHye
BEPXOBEHCTBO IIpaBa. 3 OIVIALY Ha BCIO CYKYIHICTh
TOBHOBaKeHb Buima pajsa mpaBoCyAs, 3TiHO OHOB-
JIEHOT'O 3aKOHOJABCTBA, HAMiIeHA PEaTbHOI0 MOMKJIN-
BiCTIO afleKBaTHO pearyBaTH Ha BUKJINKH, SKi IocCTa-
I0TH B MIOPAAKY HE3aJeKHOCTI CYIAiB Ta aBTOPUTETY
npaBocyandA. Bigrak, sragaHi Bulle 3axoau, AK iHIA-
BifiyaJbHOr0, TaK i 3araJbHOTO XapaKTepy € YacCTH-
HOIO HOBHX MeXaHi3MiB 3aXMCTy He3aJeKHOCTi Cy.I-
OiB Ta aBTOPHUTETY IIPABOCYAAS Ta € IIO3UTHUBHUM
KPOKOM y HAIIPAMKY pe(opMyBaHHSA CyZ0BOI BJIamu,
MOBePHEeHHs 10 Hei moBipm Ta moOYyZOBH IeMOKpA-
TUYHOI Jep:KaBu. A TOMY, BBaKaeMO TaKe TOBHOBA-
JKeHHA BuIoi pagm mpaBoCcyais IeHTPATbHUM, TKe
Mae BimoOpaskaTHCh Y MOHATTI IPABOBOTO CTATYCY 3a
npukJagom ITossi, 1e KOHCTUTYIA YiTKO BUBHAYAE
HarionanbHy pagy cygouMHCTBA AK OpraH, IO CTO-
iTh Ha BapTi Hesasje:xHOCTI cyxaiB Ta cyamis (cT. 186)
[13]. Amxe 3akpimiIeHHa HA KOHCTUTYIIIHOMY PiBHL
000B’ 3Ky 3a0e31IeuyBaTl He3aIeKHICTh CYAiB ¥ po3-
Iini, moB’sA3aHOMY i3 CyZOBOIO BJIA;OI0, 3acBiguye,
IIT0 BOHA He3aJeKHa BiJ 3aKOHOJABUOI 1 BUKOHABUOI
BJIJ, IIOKJMKAHA 30aJIaHCOBYBATH CYAOBY 3 iHIITIMMU
JIaHKaMH" BJIaJ], 3aXUIATH ii Bifi CTOPOHHIX BILIWBiB
[14, c. 444].
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Anomayis

Xantox C. O. lloBHoBaskeHHa Bumioi pagu npaBocynasa
00 3a0e3MeueHHs He3aJeKHOCTI CYIiB Ta aBTOPUTETY
npaBocyaasa. — Crarra.

CraTTd mTpHUCBAYEHA HAYKOBOMY JOCJiJKEHHIO
HasfgBHUX JOKTPUHAJBHUX JKepes, a TaK0K MiKHAPOJ-
HUX aKTiB i HaIioHaJIbHOrO 3aKOHOZABCTBA CTOCOBHO
3MicTy mOBHOBa)KeHHA Buioi paau mpaBocyansA 11010
3a0es3meueHHs He3aJeKHOCTI CYAAiB Ta aBTOPUTETY
TIPaBOCY A,

3asHavaeThCA, IO MPOOJEeMHI acleKTu peasisairii
OKpeMUX MOBHOBaKeHb BUIIOi pagy mpaBoOCyANsa CTABAIN
00’€KTOM HaYKOBMX PO3PO0OK cepell HAYKOBIIiB Y 3B’ A3KY 3
HEeoOXiJHICTIO YIOCKOHAJIEHHS IIPABOBOTO CTATYCY JAHOTO
oprany. IIpum mpOMy TeOpeTHKO-IIPaBOBI MiAxoau II010
3MicTy IOBHOBasKeHHS BuIoi pagu mpaBoCcyaas CTOCOBHO
3a0e3TeUyeHHs He3aJIeKHOCTI CYAIiB Ta aBTOPUTETY IIPABO-
CYIIA IEePEeBaKHO BificyTHI.

Bceranosieno, 110 MeTa JaHOI CTATTI IOJISAraE y Teope-
THUKO-IIPABOBOMY AHAJIi3i JOKTPUHAJIBHUX IIKEPeJ, MijK-
HapOAHUX aKTiB Ta HOPMATUBHO-IPABOBUX aKTiB UNHHOTO
3aKOHONABCTBA YKpaiHU 3 mUTaHb, AKi CTOCYIOThCA pea-
nmisarii moBHOBasKeHHS BwuIoi pagu mpaBOCYAAsA IIOIO
3a0e3MeUeHHSI He3aJe:KHOCT CYIMiB Ta aBTOPUTETY IIpa-
Bocyana. Ins MOCATHEHHSA IMOCTABJIEHOI MeTw y poboTi
BUKODPUCTOBYETHCSA CCTEMA METO/iB HAYKOBOT'O ITi3HAHHA,
30KpeMa 3araJbHOHAYKOBi, chelliaibHi, a TaKoX BJac-
HO-IOPUMYHI.

KoncraroBano, mo YkpaiHa craja Ha ILIAX YTBEP-
mKeHHda Buiroi pagu mpaBocynmd SK OpraHy, IO Mae
KOHCTUTYLiAHUHI CTaTyC, AKMI BiJTIOBifae MiKHAPOTHIM
BUMOTAM BCTAHOBJIEHUM JI0 OPTaHiB TaKoro Tumy. Bixrax,
06a30BUMU 3aBIAHHAMU, AKi mocTanu nepe Buioio pagoio
MIPABOCYAS € 3a0e3leueHHsI iHCTUTYLIiHHOI cTabilbHOCTI
HocTi i camocTitHOCTi cyaniB. HesanmexHicTs Ta HEIOTOD-
KaHIiCTh CY/IAiB BCTAHOBJIEHA B YKpPAiHi AK KOHCTUTYIIili-
HUH TPUHITUI OpraHisamii Ta QyHKI[IOHYBaHHS CYZIiB i3
MeToI0 3a0e3TeueHHs HEYIePeaKeHoro Ta 00 €KTUBHOTO
TmpaBoOCyAAd. 3 OTJIALY Ha BHUINIEBKa3aHe, MOCHTiIKeHHS
ocobsmBocTell peasisarfii moBHOBa:KeHHS Bwumoi pamu
TPaBOCY/IAS 00 3a0e3meueH s He3aJe KHOCTI CyAIiB Ta
aBTOPUTETY TPABOCYIAA AK Pe)OpMOBAHOTO OPTaHy CYI-
IiBCHKOTO BPAAYBAHHS € OCOOJUBO aKTYaJbHOI TEMOIO
CHOTOI€HHA.

Katouosi ciosa: Hezale:KHiCTh CyIIiB, aBTOPUTET IIpa-
BOCY I, CTATyC, TIOBHOBAKEeHHA, Buira paja mpaBocyas.
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Summary

Khaliuk S. O. Powers of the High Council of Justice
to ensure the independence of judges and the authority
of justice. — Article.

The article is devoted to the scientific research of
available doctrinal sources, as well as international acts
and national legislation regarding the content of the
authority of the High Council of Justice to ensure the
independence of judges and the authority of justice.

It is noted that problematic aspects of the
implementation of the powers of the High Council of
Justice became the object of scientific research among
scientists in connection with the need to improve the legal
status of this body. At the same time, theoretical and
legal approaches regarding the content of the authority
of the High Council of Justice to ensure the independence
of judges and the authority of justice are mostly absent.

It is established that the purpose of this article
is a theoretical-legal analysis of doctrinal sources,
international acts and normative legal acts of the
current legislation of Ukraine on issues related to the
implementation of the authority of the High Council

of Justice to ensure the independence of judges and the
authority of justice. To achieve the set goal, the work uses
asystem of methods of scientific knowledge, in particular,
general scientific, special, as well as proprietary legal
methods.

It has been established that Ukraine is on the way to
establishing the Supreme Council of Justice as a body
with constitutional status that meets the international
requirements for bodies of this type. Therefore, the basic
tasks before the High Council of Justice are to ensure the
institutional stability of the judiciary and its holders, to
secure guarantees of the independence and autonomy of
judges. The independence and inviolability of judges is
established in Ukraine as a constitutional principle of the
organization and functioning of courts in order to ensure
impartial and objective justice. In view of the above, the
study of the peculiarities of the implementation of the
authority of the High Council of Justice to ensure the
independence of judges and the authority of justice as
a reformed body of judicial governance is a particularly
relevant topic today.

Key words: independence of judges, authority of
justice, status, powers, High Council of Justice.
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JEPKABA AR CTOPOHA ¥ II030BHOMY ITPOBA/IJKEHHI

IMocranoBka mpo6aemu. [lep:xaBa € caMOCTiHHUM
cy0’eKTOM AK MaTepiaJbHUX, TAaK i IPOIECYyaTbHUX
mpaBoBigHOCHH. Ile ciigye 3 mo0KeHD 1i01 HUBKK
mpaBoBuX HOpM. Tak, HampwKJaj, Aep:KaBa YKpa-
iHa HasBaHa cepej YUACHUKIB IUBIIbHUX BiTHOCWH
yu. 2 cr. 2 IIK Ykpainu. Bigmosigsao g0 u. 1 cT. 167
[IK Yxpaiuu mep:kaBa i€ y IUBLIbHUX BiTHOCHHAX
Ha PiBHUX IIpaBax 3 iHIIMMU yyaCHUKAMU LIUX Bif-
HocuH [1]. Takoxk 3a JIep:KaBOI0 BUBHAETHCA IIPABO
OyTu mo3mBaueM Ta BimmoBimauem y cyai (4. 2 cT. 48
IIIIK Vkpaiuum). e miixomM mpupoAHBO, IO AKIIO
HMeBHUH cy0’€KT MOJKe NMPUIMATH y4acTh y MaTepi-
aJbHUX IPaBOBiIHOCHHAX, HAOYBaTH Y HUX IIpPaB Ta
000B’3KiB, TO TaKMii Cy0’€KT HATiAAETHCS I TPABOM
Ta PeaJhbHOI0 MOKJIMBICTIO 3aXUIATU BJIACHI IMpaBa
y cymi Ta ocobHCTO BiAMOBiZaTH B CyIi 3a HEBUKO-
HAHHA CBOIX 000B’f3KiB Ta MOPYIIEHHS MpaB iHIIUX
cy0’eKTiB.

BoxHouac, y mporecyanbHil HayIi He BUPOOJIEHO
YiTKOI KOHIIEMIIil 11100 ITPaBOBOTO CTATYCY Aep:KaBu
AK cy0’eKTa IUMBIIBHUX MPOIECYaNTbHUX IIPaBOBi-
HOCHH Ta TpoIecyanbHoi (opmu ii ydacTti B cymo-
Bomy mpoteci. [IpobmemaTuka cy6’eKTiB MUBIIBHIX
IpollecyaJbHNUX IPABOBIMHOCHH JIOCJiJ:KyBajsach
rakumu HaykoBigamu AK: C.C. Buukosa, H.B. Bou-
roBa, H.IO. T'oxmy6esa, K.B. I'ycapos, JI.B. [ligzenko,
0.C. 3axaposa, I1.0. Isaposa, B.B. Kowmapos,
C.0. Kopoen, I0.M. Ilpurura, II.I. Paguenxko,
C.{. ®ypca, €.0. Xapuronos, [0.10. ITanx-Ilanko,
C.A. Usankin, 10.C. Yepsormit, M.J. Illtedan Ta
in. OfHAK TUTAHHS yYacTi Jep:KaBU Y IUBIILHOMY
mporieci, 30KpeMa, gK CTOPOHU y II030BHOMY IIPO-
BaJ)KeHHI pO3IyIAfanocsd MOBOJI IOBEPXOBO, IIO
3YMOBJIIOE HEOOXimHicTh #oro OiNBII JeTanlbHOTO
BUCBITJIEHHA.

Meroro naHO0i HAYKOBOI CTATTI € BUBHAUEHHS IIPO-
IIeCyaJbHOTO MOPANKY YUacCTi Aep:KaBU AK CTOPOHU
y CIIpaBax II030BHOTO IIPOBAKEHHSA B IUBLIHHOMY
CYIOUMHCTBI YKpainu.

Buknanenna ocHoBHOro martepiany. Bigmosigzo
no ct. 170 [TK Yxpaiuu gep:xaBa HaOyBae i 3ailicHIOE
IUBLILHI IpaBa Ta 000B A3KM Uepe3 OPraHu JepiKas-
HOI BJIaJIX ¥ Me:KaX IXHbOI KOMIIeTeHIIii, BcTaHOBJIE-
Hoi 3akonoM [1]. Bizmosiguo mo 4. 4 ct. 58 ITIIK Iep-
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’KaBa, ABroHomHa Pectryosika Kpuwm, repuropiansaa
rpoMaja 6epyTh yuacTh y CIIpaBi uepes BiAmMOBigHMI
opra Jep:KaBHOI BJagu, OpraH Biaaau ABTOHOMHOI
Pecniy6mikn Kpum, opram MiciieBoro caMOBDPSAIY-
BaHHA BiJNOBiZHO [0 HOro KOMIIeTeHIIii, Bix imewni
SIKOTO i€ 10T0 KepiBHUK, iHINa YIOBHOBAXKeHA ocoba
BiZITTOBiIHO 10 3aKOHY, CTATYTY, HOJOKEHH, TPY/I0-
BOTO [JOrOBOPY (KOHTPAKTy) (CaMOIIpeJCTaBHUIITBO
opramy Jep:KaBHOI BJIaJu, OpraHy Biaaau ABTOHOM-
uoi Pecnyosmiku Kpuwm, oprany micieBoro caMoBps-
IyBaHHS), a00 uepes mpeacTaBHUKA [2].

OcobnuBicTh ep:KaBu AK Cy0’eKTa ITPaBOBiIHO-
CHUH TIOJIATAE B TOMY, 1IT0 BOHA:

1) e cyBepeHOM Ha BJacHifi TepuTopii, a OTKe
caMa BCTAHOBJIIOE IIPaBMJIA MOBEAiHKY HA Iill Tepu-
TOpii, 00MEeKYIOUNCH JUIITe MiKHAPOJHUMU 30008’ -
3aHHAMH, AKi caMa ImpuiiHdaaa Ha cebe, Ta IPUHIA-
IIOM BepXOBEHCTBA IpaBa. BomHouac, BCTAHOBUBIIHI
IIi mpaBmia, gep:KaBa cama cebe 3B’sI3ye HUMU Ta He
Mae IIpaBa CBaBiJIbHO BiJi HUX BifCTyHaTH;

2) BCTymae y IPaBOBITHOCUHY 3 PiBHUMU CY0’€K-
TaMM Uepe3 BJACHI opramu, AKi, yocoOsronuu aep-
JKaBY Ta peasisyloun (QYHKI] fep:xaBy, MAlOTh IPU
IIOMY CBOIO BJIacHY cy6’ekTHicTb. Tak, €.0. Xapu-
roroB Ta 0.1. XapuToHOBA 3ayBAMKILIHY, IT[0 «JepPIKaBa
Oepe yuacTb y IMBIIBHUX IIPABOBiIHOCHHAX HE fAK
€IVHe ITijle, a K CYKYIHICTh Cy6’€KTiB pisHUX PiB-
HiB. Bei BoHU HesaseKHi OWH BiJf OZHOTO i BUCTyIA-
I0Th K CaMOCTifiHi yYaCHMKU NIMBiJIbHO-IIPABOBUX
BigHOCHH» [3, ¢. 99]. 3a TaK0TO miAXOY JIOTIUHO ITIPH-
IYCTUTH, IO i V MUBLIBHUX IPOIeCyaIbHUX IPaABO-
BiHOCHMHAX Jep:KaBa i€ He K eIUHUM cy0 eKT, a AK
CYKYIIHICTb Cy0’€KTiB, KOMKEH 3 AKUX Y IeBHUX KOH-
KPEeTHUX IIPOIllecyaJbHUX IIpaBoBifHOCHHAX (OKpe-
Mi#l muBinbHI# cupaBi) BUCTyIae AK CTOPOHA (IIO3U-
Bau abo Bigmoimau). Toxi oprau gep:xaBHOI Biagu,
BUCTYIAIOUM B CYAi Bif imeHi mep:kaBu, cam 00iii-
Mae cTaTyc [03WBayva UM BigmOBizaua, OCKiIbKY HA
BiMiHY BiJ TOTO X OpraHy ynpaBliHHA IOPUAUYHOL
0c00H Ma€ CBOIO BJIACHY CY0’ €KTHICTB.

Brazani BsakoHOmaBuYi Ta HAYKOBO-TEOPETHYHi
TOJIOMKEHHS IOPOKYIOTh BasKJMBe NMUTAHHSI, BifAmo-
Bigb Ha IKe JOBOJIi IPUHIIUIIOBO BILIMBAE HA IPAKTUKY
He JIUIIIEe PO3TJIALY IUBLIBHUX CIIPaB, a i Ha IOPAI0K



24

IIpukapnamcvruil PUOULHUIL BiCHUK

BUKOHAHHSA CYIOBUX DillleHb y IIUX CIpaBax: CTOPO-
HOIO B CyZIOBOMY ITPOIIEC] € ZiepKaBa UM OpraH Jiep:KaB-
HOI BJAI¥, AKWH Ma€ KOMIIETEHIII0 NiATH y IeBHii
cepi cycImiIbHMX BifHOCHH Bif iMeHi gep:raBu?

BigmoBigp Ha Ie IUTAHHA €, HAa MEPIINH IOTJIAL,
JIOBOJIL OUEBMIHOIO, SKINO BiAIITOBXYBATUCH BiI
HOPM IIPOIIECYAJBbHOTO 3aKOHOAABCTBA. 3BUYAIHO,
CTOPOHOIO B CyJOBOMY ITPOIIEC] € caMe Jlep:KaBa, dK Iie
IPAMO caigye 3 moyokensb 4. 2 cr. 48 IIIIK. Opranu
JIep:KaBHOI BJAAM BiJHECEHI B3aKOHOM IO iHIIOI,
noBoai cmenmudiuHoi Tpymu cy0’€KTiB IUBLIBHUX
IPOIleCYaJbHUX IPABOBiIHOCUH OpraHiB Ta ocio,
AKUM 3aKOHOM HaJaHO IIPaBO 3BEPTATHUCA IO CyIy
B imTepecax immmx oci6 (ct. 56 I[IIK). Cepen miei
rpynu cy0’eKTiB caMe iHTepecHu Iep:KaBu IPEACTaB-
JIAI0TH TPOKYPODP, & TAKOK OPraHU JePKaBHOI BJIaIH,
VIIOBHOBa:KeHi Iep:KaBOI0 3[iMCHIOBATH BigmoBimHi
(yHKIII y cmipHX MaTepiaJbHUX IPaBOBiAHOCHAX.

To0OTo, cymaum 3 TaKoi AMCIIO3UIIii, CTOPOHOIO
B IIUBiILHOMY IIPOIIECi € came Jiep:KaBa, a MPOKypop,
Yy iHIMUY OpraH Jep:KaBHOI BIagu € JuIie 0co0oio,
sdKa IPeACTaBJsAE B Cy[i iHTepecH Oep:KaBU K CTO-
poHU (TTo3MBava UM BigmoBizaua).

Y maHoMy BUIagKy cama co00I0 HAIPOIIYETHCS
aHaJIorid 3 CAMOIPeICTABHUIITBOM IOPUAUUHOI 0COOH.
BigmoBigHi opranu gep:KaBHOI BJIaJu He € IIPeICTaB-
HUKaMU Jep:KaBU y KJIACMUHOMY PO3YMiHHI yuacTi
IpeJCTaBHUKA B CYZOBOMY IIPOIlECi, mepeadaueHoro
mopmamu § 2 I'masu 4 Posginy I IIIIK. [lep:xaBa mpu-
Mae y4acTh y CyJOBOMY IIPOITECi uepes opraHu Jep-
JKaBHOI BJIAAM TaK caMo, AK OPUIUYHA 0c00a IIpu-
#iMa€e yJacTh B CyZJOBOMY IIPOIleci uepes CBOI CTaTyTHI
OpraHU yIIPaBJIiHHA.

To0OTo, (haKTHUHO, YUACTh B CYZOBOMY IIpoIieci
OpraHiB ep:KaBHOI BJIaa1, K1 IPeCTaBIAIOTE B CYAl
iHTEpecu AepsKaBH, € HiUMM IiHITUM, AK CaMOIpe]-
CTaBHUIITBOM JI€PKABU B CY 1.

Bogrouac, MiK ydYacTiO B CYZOBOMY IIpOIIeci
OpraHy yIpaBJiHHSA IOPUAUUYHOI oco0u B iHTepecax
OPUAUYHOI 0c00M, Ta YYACTIO B CYJOBOMY IIpoOIleci
opraHy mep:KaBHOI BJaAM B iHTepecax Oep:KaBU
€ I meBHa BigminHicTh. Tak, ogHi€I0 3 03HAK CTOPIiH,
dAKa 3/laBHA BUILIAETHCA y IOPUAMUHIN JiTepaTypi,
€ Te, IO caMe BiJ iMeHi CTOPiH BemeThCA CYTOBUIl
mporec [4, ¢. 573]. Ile mpaBuIO IIIKOM IOTPUMY-
€TBCA Y BUIIAAKAX CAMOIIPEACTABHUIITBA HOPUINY-
HIUX 0ci0, agKe MU 3aBXKIM 0auMMO y HasBi cIpaBu
caMe HalMeHYBaHHA I0PUIUYHOL 0cO0H, a He OpraHy
HOT0 YIpaBIiHHA (IUPEKTODP, TeHEPATbHUN TUPEK-
TOp, TOJIOBA IPABIIHHS TOINO), AKUH (PAKTUUHO
Bejie CYZOBUI IpoIlec Bif imMeHi oopmamyHOi 0COOH.
¥ BumagKax y4acrTi ep:KaBu B CyIOBOMY IIPOIlECi Bce
BimOyBaeTheca memo imakime. K 3asHauaeTbea y 4. 4
ct. 56 I[IIK mporypop, AKuii 3BEPTAETHCA OO CYAY
B iHTepecax [Oep:KaBu, B II0O30BHIN UM iHMIIIN 3asBi,
OKpiM iHITIOrO, 3a3HAUa€ OpraH, YIOBHOBaKEHWU
JepsKaBoio 3ilicHIOBATY BiAmOBiAHI QYHKIIII ¥ cmip-
HUX IIpaBOBigHOCHHAX. I came 1ei opraH BigmoBigHO

1o a63. 2 4. 5 cr. 56 [[IIK HabyBae crarycy mosuBaua.
¥ pasi BiscyTHOCTI Takoro oprany abo BimcyTHOCTI
y HbOTO ITOBHOBAKEHb III0/I0 3BePHEHHS 10 CYAY IIPO-
KYypOp 3a3Hauae Ipo Ie B II030BHiN 3aABi i B TakoMy
pasi mpoKypop HabyBae cTaTyCcy I03MBaYA.

Taxum umHOM, MalOuM Ha yBasi ep:KaBy, B AKOCTi
mo3uBava (paKTUYHO BKABYETHCA OPraH Jep:KaBHOI
BJIAIU, Bifl iMeHi SIKOT0 ¥ BeJeThCs CYIOBUI IIPOIIEC.
Amnanoriuna curyamia BimOyBaeThesd I y BHIAAKaAX
y4acTi mep:kaBu dK BigmoBimaua y cmpasi. I arImmo
y BUIQAKY y4acTi MPOKypopa Ha HpakTuili xoua 6
BKas3yeThCs, IO BiH Ji€ B iHTepecax mep:raBu, TOOTO
Inep:kaBa (irypye B HasBi cmpaBu, TO y pasi yuacTi
OpraHiB Iep:KaBHOI BJIaAW, IIePEeBa’KHO, HABITHL He
BKa3yeThCA, IIT0 BOHU IiIOTh Bix iMeHi Ta B iHTepecax
IepIKaBU.

Hageznena ropuandHa KOHCTPYKIILA TOPOAMIIA IILITY
HUBKY TeOPill 100 iCHyBaHHA TaK 3BaHUX «(PopMasIb-
HOTO Ta MAaTepiaJbHOTO MOHATTA CTOPiH» [4, ¢. H74]
a00 Heo0XiTHOCTI PO3PIBHATH «MaTepiaJIbHOIO Ta IPO-
IlecyaJIbpHOTO II03WBaYa Ta Bifgmosizaua» [5, c. 81-82].

Kopinaa 1boro migxony 3arnOI0€ThCI Y CIIO-
KOHBIUHY IWCKYCil0 IPO MaTepiaJbHO-IIPABOBY YU
IIPOIleCyaJbHy IPHUPOAY II030BY Ta KOH(MDIIKT Bin-
TMOBiJHUX TeOpifi MO30BY, V AKi B MeKax JaHOTO
INOCTiMJKeHHSA 3arau0J0BaTHCh HeMae IoTpedu.
Bapro snuire 3asHaunTH, 110 BUSHAHHS MOMKJIUBOCTL
mapaJjieIbHOTO iCHYBaHHSA B OJHIM cmpaBi OKpeMo
(hopMasbHOTO (IIPOITECYATBHOTO) Ta MAaTepiaJbHOTO
03UBAaUiB a00 BiAMOBifauiB IPUBBOAUTD N0 HEOOXis-
HOCTI meperJIany Beiel cucreMu cy6’ €KTiB ITUBLIHLHOTO
mpotiecy, aj:xe 0yab-dKa 0coba, SKa 3aXUIIaE B CyAL
«uy:Ki» iHTepecw, I[ITKOM MOXKe HasmBaTHCI (hOP-
MaJIBHOIO CTOPOHOIO.

Tomy 0inbII KOPEKTHUM BOAUAETHCS MigXim, Bif-
TIOBiHO 0 AKOTO CTOPOHOIO ¥ cIIpaBi (mosuBauem abo
BizmoBimaueMm) omHOuacHO i MaTepiambHHUM, i ¢op-
MaJbHUM (af’Ke IIi acTeKTH He MOXKHA PO3MiIATH)
€ caMe Jep:KaBa B 0c00i EBHOTO OPTaHy Jep:KaBHOI
BJIAJIN.

Amarisyioun mpaBOBUI CTATyC OpraHiB Ta 0cio,
AKUM 3aKOHOM HajJlaHe IIPaBO 3BEPTATHUCA IO CYAY
B imTepecax inmmux ocid, C.C. Buukoa BipHO 3ayBa-
JKIIIA, 10 «y OyAb-IKOMY pasi, xoua 6 XTO He 3Bep-
TaBcd OO CYOy i3 II0O30BHOI0 3asSBOIO, II03WBAUEM
3aBK/IU 3aJIUINAETHCI 000, Ha 3aXUCT IPaB, CBOOO
Ta iHTepeciB AKOI BiAKPUTO MPOBAAKEHHSA Y IUBiIb-
Hiit cipaBi» [6, ¢. 281]. 3 HbOro TBEPAKEHHA JOTIUHO
BUILINBAE BUCHOBOK, ITI0 SAKIIO II030B IIPEX ABJIEHO
Ha 3axXWCT Jep:KaBHUX iHTEpeciB, TO II03WMBAUYEM
BUCTYIAE caMe Aep:kaBa. TaKo:K BUeHA HATOJOIIYE
Ha TOMY, 1110 «oprax abo ocoba, AKi y BCTAHOBJIEHUX
3aKOHOM BUTIAJKAaX 3BEPHYJIUC JI0 CYAY i3 IT030BHOIO
3adB0I0, He CTAIOTh II03WBAaUEM y CIIPaBi, OCKiNIbKHU:
BOHM He € Cy0’€KTaMu CIipHUX MaTepiaJlbHUX IIPaBO-
BiZIHOCHH 1 CILJIATH CYJOBUX BUTPAT; BOHU HEe MaiOTh
MaTepiaJbHO-IIPABOBOI 3aiHTEPECOBAHOCTI Y pe3yJib-
TaTaxX PO3IJIANY IWBLIBHOI CIIpaBH, a TAKOX IIpaBa
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VKJAJaTH MUPOBY YTOAY; HA HUX HE MOIIUPIOE CBOIO
3aKOHHY CHJIY PillleHHA CYyAY; IOPAL i3 HUMU Y CIIPaBY
IPUTATYETHCA iHINA ocoba — MO3WBAU, MaTepiasbHi
IIpaBa AKO1 MOBMHEH 3aXUCTUTHU cya» [6, c. 281].
Excrpamondania HasBaHUX KPUTEPIiB po3MexKy-
BaHHS IPOIleCyaIbHNX CY0’€KTiB HA BUMAAKH YUACTL
OpraHiB Jep:KaBHOI BJIAY B CYy/i HA 3aXMUCT iHTEPECiB
JIep:KaBu IPU3BOIUTS IO IIIKaBUX BUCHOBKIB. SIK BiKe
3a3HAYAJIOCHA, VYACHUKHY IIUBIILHUX IIPABOBiTHOCHH,
BCTYTAIOUX Y BiTHOCUHY 3 I€PIKABOI0, B3AEMOIIIOTD,
IepeBaKkHO, caMe 3 OpraHaMu [Iep:KaBHOI BJIagH.
Tob6T0 yuacTh y CHipHEHX MaTepiaJbHUX IIPABOBIi-
HOCMHAX AK O3HAKa CTOPiH JJIA OpraHiB Jep:KaBHOL
BJIaM, IIEBHOI0 Mipoio, BiaacTwBa. BomgHouac, gK Ie
He AWBHO, He MOKHA CTBEDP/KYBATH NP0 HASBHICTH
y IMX OpraHiB MarepiaJbHO-IIPABOBOI BaiHTepeco-
BAHOCTi y Pe3yJbTaTi PO3IVIANY CIPaBU, OCKIIbKU
TaKa 3aiHTepecoBaHiCTh Iepefdauac HaABHICTH 0CO-
0ucTOrO0 IPUAUYHOTO iHTEpECY, TOMAL AK OPTraHU Jep-
JKABHOI BJAJM Ta iX MOCaZoBi 0co0M MaTh mpode-
ciliHuii iHTepec, OB’ I3aHUI 3 OTPUMAHHIM BUTOLU
Bi BuIpamry cmpaBu He Iy cebe ocobmcTo, a IJyd
nep:kaBu B misomy. IIpaBo Ha yKIamZeHHI MHUPO-
BOI yroju Ijis OpraHiB Jep:KaBHOI BJIaaM, sKi 3Bep-
TAIOThCA J0 CYAY Ha 3aXMCT iHTepeciB iHIIHX ocio,
o0MeskeHe TPAMOI0 BKa3iBKOIO B 3aKoHi (4. 1 cr. 57
IIIIK). Bogmouac, B 3aK0Hi HeEMae OTHO3HAYHOI Biji-
IIOBifi HAa IWTAaHHA, YM MOMKE YKJIAJATH MUPOBY
yroJy OpraH Jep:KaBHOI BJaaM, AKIIO BiH HEe 3BepPTa-
€THCS IO CYAY 3 II030BOM, a BUCTYIIAa€ HA CTOPOHI BiJ-
moBifaua. 3aK0HHA CIJIa CYyLOBOTO PillleHHA HA OpPraH
Iep:KaBHOI BJIaAW, KWW i€ B iHTepecax Aep:KaBU,
¢BOI0 fifo momupioe. OTHAK TYT TAKO0XK € CBOI 0CO0.IH-
BOCTi, fKi, Hacammepem, CTOCYIOTHCSI IPHMYCOBOTO
BUKOHAHHSA CyAOBUX pimensb. Tak, BigmoBigHO 10
4. 1 cr. 3 Bakomy Ykpaiuu «IIpo rapanTii gep:xasu
III0J0 BUKOHAHHSA CYJOBHUX pimieHb» Bixm 05 uepBHA
2012 pory No 4901 BuKOHAHHS piIlleHL CYAY IIPO
CTATHEHHS KOINTiB, OOPXKHWKOM 3a SKUMHU € Jep-
JKaBHUYU opraH, spiiiicHioeThcd llep:KaBHOIO Kas3Ha-
YeHCHKOI0 CAY:K0010 YKpaiHu B MeKaxX BifTOBiZHMX
OI0I:KeTHUX IPU3HAUEHD IIJIAXOM CIIMCAHHS KOIITIiB
3 paxyHKiB TakKOro [Jep:KaBHOTO OpraHy, a B pasi
BiZICyTHOCTi y 3a3HAUEHOI'0 JeP:KaBHOTO OPraHy Bil-
MOBiIHWX TPUBHAUEHb 3a PaXYHOK KOIITiB, Iepej-
OaueHNX 3a OIOMKETHOI0 IPOrpaMol0 Aas 3abese-
yeHHA BUKOHAHHA pimenb cyny [7]. Takuwit migxin
IIJIKOM BifgmoBimae mpakTuili €BpOMEHCHKOTO Cyxy
3 TpaB JIOAWHYU (HAIPUKJAML, Y PillleHHI y cmpasi
«IIImanpko nporu Yepainm» (Shmalko v. Ukraine)
Bix 20.07.2004, zaaBa Ne 60750/00, 1. 44 BKasaHo,
IO OpraH Jep:KaBHOI BJaAM He Mae IpaBa MOCHJIA-
THCA HA OpaK KOIITiB HA BUIPABIAHHA HECIIPOMOK-
HOCTi BUKOHATH CYZOBe PillleHHA PO BUILIATY O0PTY
[8]) ra rpyHTYeTHCA Ha imei, 10 came mep:KraBa Bifgmo-
BifasbHA 10 3000B’ A3aHHIX CBOIX OPTaHiB, AKi JuIIIe
BTLTIOIOTH, YOCOOJIOIOTH JEep:KaBy B TUX UM iHINHUX
BifIHOCMHAX Ta He MOXYTh CIIpUiiMaTucA BiJOKpeM-

JIeHO Bif mei. I, 3Buuaiino, :KoAHA iHIIIa 0c00a TOPSALT
3 OpraHoM Jep’KaBHOI BJAAM IO YVUACTi Y CIpaBi AK
Mo3MBaY He 3aiyuaeThesa. HaBmakm, AKIMO MO30B Ha
3aXUCT iHTepeciB nep:KaBU Ipe. sIBJSE MPOKYPOD,
caMe OpraH Jep:KaBHOI BJIaU 3aJy4aeThCA 10 yUacTi
B CIIPaBi AK I03MBaY, IO AKPa3 i € JOJATKOBUM IIijI-
TBEPIKEHHAM TOTO, IT[0 OPTaHY JeP:KAaBHOI BIaTu HE
BifoKkpeMeHi Bix gep:xaBu cy0 €KTH, a YOCOOIIOI0TH
Iep:KaBy AK CTOPOHY Y CIIPaBi.

BapTo oKpemMo posTIAHYyTH MPEACTABHUIITBO IPO-
KYpPOPOM iHTepeciB Jep:KaBu B Cy[i, aIKe IPOKYPOP
MOKe TIPEJCTaBJIATH iHTepecu [Oep:KaBU Y ITUBiJIb-
HOMY CYAOUMHCTBI y BUMKJIOUHMX BHIagkax (m. 3
ct. 131-1 Korcrurynii Yrpainmn).

€Bpomeiicbkuit Cynq 3 mpaB JOAUHN HEOJHOPA-
30BO 3BEPTaB yBary Ha y4acTh IIPOKYPOpa B CyIi Ha
Oo1ri oxHiel 3i cTOpiH AK 00CTABUHY, II[0 MOXKe BILIH-
BaTW Ha JOTPMMAHHA IPUHIUIY PiBHOCTI CTOPiH.
Ockinrpku mpoKypop abo mocagosa ocoda 3 aHATIOTIU-
HUMY (QYHKIiAMU, ITPOIOHYIOUN 3aJ0BOJILHUTHA 200
BiIXMJINUTH CKapTy, CTA€ IIPOTUBHUKOM ab0 COIO3HU-
KOM CTOPiH y CIIpaBi, HOT0 y4acTh MOKe BUKJINKATHU
B oxmiel 3i cTopiH BimuyTTA HepiBHOCTI (pimeHHA
y cupasi «®.B. mporu ®panmii» (F.W. v. France) Bif
31.03.2005, zagBa Ne 61517/00, m. 27) [9]. Boxmo-
Yyac, y4acThb IPOKYpOpa BBAKAEThCS BUIIPABIAHUM,
AKI0 € HeoOXimHiCTL 3axmCTy iHTEpeciB mep:KaBuU
(pimmerHsa y cmpaBi «MenumHCHbKA 1poTH Pociii-
cokoi Demepamii» (Menchinskaya v. Russia) Bix
15.01.2009, zasBa Ne 42454/02, 1. 35) [10].

Bigmosiguo 1o u. 3 cr. 23 3axkony Ykpainu «IIpo
MPOKYpaTypy» MIPOKYPOP 3AiMCHIOE IPeCTaBHUIITBO
B CyIi 3aKOHHHUX iHTepeciB [ep:KaBW y pasi mopy-
meHHA abo 3arpo3u MOPYIIeHH iHTepeciB Aep:KaBu,
SAKIIO 3aXMCT IUX iHTepeciB He 3AificHIoOe ab0 HeHa-
JIEXKHIM YMHOM 3IiMCHIOE OpraH Aep:KaBHOI BJaIH,
OpraH MiCITeBOTO CAMOBDPSAAYBAHHSA UM iHIINH Y0’ KT
BJIATHUX IIOBHOBA)KEHB, 10 KOMIIETEHIIii SKOTO Bi-
HeCeHi BifIIOBigHI IOBHOBa'KEeHHS, a TAKOMXK y pasi
BimcyTHOCTI Takoro oprany [11].

Hapatounm TtaymMaueHHS HaBEIEHUX IIOJOKEHD
3akoHy, BepxoBHuit Cyn y HM3II CBOiX MOCTAHOB
3a3HAUMUB, 1[0 «IIPOKYPOP MOXKe IIPEJCTaBJIATH iHTe-
pecu Iep:KaBy B CYAi JUITE  IBOX BUMAIKAX:

1) AxIo s3axmeT mux iHTepeciB He 3AificHIOE a00
HeHAJIeXKHUM YWHOM 3JiliCHIOE OpraH Jep:KaBHOL
BJIQJW, OPTaH MiCIIEBOTO CAMOBPANYBAHHS UM 1HIITWI
Cy0' €KT BJIAJHMX IIOBHOBAXKEHB, 40 KOMIIETEHIil
SIKOT'0 BiJlHECEHi BiATIOBiHI TOBHOBAKEHH;

2) y pasi BizcyTHOCTi TaKOTO OpTany.

Ilepminii «BUKJIIOUHNE BUIALOK» Iependadae
HaABHICTh OpPraHy, AKUN MOXKe 3/iliCHIOBATHA 3aXMCT
iHTepeciB Iep:KaBy CaMOCTiiHO, a APYyruil BiACyT-
HicTh Takoro opramy. OmHaK migcTaBM MPEICTABHU-
IITBa iHTEPeCciB Jep:KaBy IIPOKYPATYPOIO ¥ IIUX JBOX
BUIIAAKAX iCTOTHO BiPiBHAIOTHCA.

¥ mepiroMy BUIIAAKY IPOKYpPOp HaOyBae MpaBo Ha
IIPeJCTaBHUIITBO, AKIO BiAIOBIZHUEA cy0 €KT BiIaj-
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HIUX TIOBHOBA)KEHb He 3[IiMCHIOE 3aXUCTy abo0 3filic-
HIOE HeHAJIeXKHO.

«He  3pilicHeHHA  3aXWCTy»  BUABJIAETHCA
B YCBiZIOMJIeHi} MAacWMBHIiN IOBEAiHIII YIOBHOBaKe-
HOro cy0 €KTa BIafHNX IOBHOBAXKEHL BiH yCBiZoM-
JIFO€ TIOPYIIIEHHSA iHTepeciB Iep:KaBu, Ma€ BigmoBiqHi
MTOBHOBAXKEHHA IJIA IX 3aXWUCTY, aje BCylleped UM
iHTEpecaM 3a 3aXMCTOM J[0 CYIy He 3BePTaeThCA.

«3mificHeHHA 3axXMCTy HeHAJeKHUM UHHOM»
BUSABJIAETHCA B AKTUBHIHN MOBeAiHIN (CYKYITHOCTI miit
Ta pilleHs), CIPAMOBAHIN Ha 3aXMCT iHTepeciB mep-
JKaBHU, ajle AKa € HeHAJIEeKHOIO.

«Henanme:xHiCTb» 3aXMCTy MOKe OyTH OIliHEeHA
3 OTJIANY Ha BCTAHOBJIEHUU IOPANOK 3aXMCTy iHTe-
peciB mep:KaBM, IKWH cepej iHIIOT0 BKJIOYAE AOCY-
IoBe 3'dCYyBaHHS OOCTABMH IOPYIIEHHS iHTepecis
JIep:KaBu, 0OpaHHA CIoco0y iX 3aXMCTY Ta e()eKTUBHE
3/IificHEHHA IIPOIleCyaTbHUX IIPaB II03MBaya.

3axuiaT iHTepecu Aep:KaBM IIOBUHHI, HacaM-
mepes, BiAmoBigHi cy6 €KTH BIafHUX IOBHOBAKEHD,
a He mpokypop. 11106 inTepecu mep:raBy He 3aIUIIN-
JIVcA He3aXUINEeHUMHU, IPOKYPOpP BUKOHYE CyOCHIi-
apHY pOJIb, 3aMiHIOE B CYZOBOMY ITPOBaIKE€HHI BiJ-
IOBIZHOrO Cy0 €KTa BJIAJHMX IOBHOBAMKEHDL, SKHI
BCYIIepeY BUMOTaM 3aKOHY He 3[iHCHIOE 3aXUCTy a00
POOUTH ITe HEHAJNEIKHO. Y KOXKHOMY TaKOMY BUIIAAKY
IIPOKYPOP IIOBWHEH HaBecTH (a Cy IMepeBipuTH) mpu-
YWHU, AK1 IePerIKoIKaloTh 3aXUCTy iHTepeciB mep-
JKaBY HAJICKHUM cy0 €KTOM 1 aKi e migcTasamu mus
3BEPHEHHA IIPOKYypopa 1o cyny. IIpokypop He MOxKe
BBAKATHUCA AJbTEPHATUBHUM CY0 €KTOM 3BEPHEHHS
IO CYAy 1 3aMiHIOBATH HAJIEMKHOIO cy0 €KTa BIAJHUX
TOBHOBAKEHb, SKMI MOKe 1 0akae 3aXUIaTH iHTe-
pecu mep:xasu» [12; 13].

Or:xe Ha BigMiHY Bim opraHiB mep:kaBHOI BJIaaH,
AKi yocoOJIOITh Jep:KaBy CIOUATKY yV MaTepiasb-
HUX, a IIOTiM i B IIpoIlecyaJIbHUX IIPABOBiJHOCHHAX,
a OTKe MOXKYTb BBAsKaTHCh YOCOOJEHHAM Jep:KaBU
AK CTOPOHU Yy WX IIPaBOBiHOCHHAX, IIPOKYpaTypa,
X0Ua TaKOK € OPraHOM JeP:KaBHOI BJIaaN, Y CIiPHUX
MaTepiaJbHUX ITPABOBiTHOCHMHAX, IO € IIPEIMETOM
CYZI0OBOI'0 PO3TJISALY, VUACTi He IpUHMaJa, a BHUKOHYE
JIUIIe IIPOIlecyaJbHy (DYHKIIII0 3aXMCTy iHTepeciB
nep:xaBu B cymi (i To He y BCix BHMagKax, a cyOCH-
niapuao). ToMy IpPOKypOp IIiAKOM CIIPaBeIJINBO Bif-
HECeHUWH 10 IepesiKy opraHiB Ta ocib, SKUM 3aKo-
HOM HaJIlaHO IIPaBO 3BepTaTHUCA [0 CYJy B iHTepecax
immux oci6. HaBiTh AKIO IPOKYPOP 3a3HAUAETHCS
B IO30BHiW 3aaBi AK mosmBau (y pasi BigcyTHOCTL
Oprany, YIIOBHOBAa)KEHOTO 3IiHCHIOBATHA (PYHKIiI
Jep:KaBy Y CIipHMUX IIPaBOBigHOCHHAX, a00 BimcyT-
HOCTi y HBOI'O ITOBHOBA)KEHb II[OJ0 3BEPHEHHA [0
CyIy), BiH 3a IOPUAUYHOI IPUPOLOI CBOEI mifdb-
HOCTi HE MOXKe POBTJIANATUCH AK YOCOOJEHHS mep-
JKaBU-TI03MBAaYa, OCKiJbKM B IPOKYypopa BiACyTHA
BaJKJIMBA O3HAKA CTOPOHW BiH He IiAB Bij iMeHi mep-
JKaBM y CIOIPHUX MaTepiaJbHUX ITPABOBiJHOCWMHAX,
He O0yB ix yuacHuKoM. Tomy mpoKypopa B IIilf cuTy-

amii MoKHa BBaXKaTw (PIKTMBHUM Io3mBaueM. He
y HEraTMBHOMY DPO3YMiHHI TepMiHYy «(piKTUBHUM»,
a y PO3yMiHHI 3aCTOCYBaHHS IOPUAMYHOI (PiKITii AK
3ac00y IOPUAMYHOI TeXHIKM, KOJU AJA JOCATHEHHS
MeBHOI JIETITUMHOI METH IIPABOBOI'0 PETyI0BaHHLI (Y
TaHOMY BUNAAKY IJd 3abesmeueHHsA y4acTi B CymO-
BOMY IIpolleci AKOTOCh Cy0’€KTa Ha CTOPOHI IIO3H-
Baua) I03MBaUeM HAa3MBAEThCA 0c00a, AKA HACIPaBIi
3a CBOEI0 I0PUAMYHOIO0 IPHPO/I0I0 HUM HE €.

BucHoBKM i mepcmeKTHBM TOJAJBIIMX JOCJi-
IKeHb:

1. Bapro BioKpeMuTH BUIAAKKU 3BEPHEHHS 0
CyZy OpraHiB Aep:KaBHOI BJIaAMW HA 3aXMCT iHTepeciB
JIep:KaBU BiJl BUIAAKIB 3aXMCTy HUMHU B CY[i iHTe-
peciB immux oci6. Tomy 110 3a 3aMOBUYBAHHAM MU
pO3yMieMo, IO Iig Yac 3BePHEHHS IO CyAy OpTraHy
Iep:KaBHOI BJIAAM HA 3aXWCT iHTepeciB mep:KaBu,
BaXUCTY «UYsKMX» iHTepeciB y cyai He BinOyBaeThC,
OCKiJIBKM CTOPOHOIO Y CIIPABi € caMa Jep:kaBa B 0co0i
BimmoBizHOro opramy. ToMy HeoOXiZHO pPO3Pi3HATH
BUIIAAKM, KOJU OPTaH JAep:KaBHOI Baagu 6epe y4acThb
y cmpaBi Ha cTOpoHiI mosmBaua abo BigmoBigaua,
3axXUINAI0YN iHTEepecHu Jep:KaBu, TOOTO YOCOOIIOI0UN
Jep:KaBy Ha CTOPOHI IO3WMBada YW BifmoBimada, Ta
BUTIAAKM, KOJU OpraH AEP:KaBHOI BJIAAU BUCTYIIAE
y CIIpaBi He AK CTOPOHA, a AK Cy0 €KT, IepeadaueHnit
ct. 56 [IIIK, peamisytoun GyHKIIi10 [1ep:KaBU 110 3aX -
CTy IeBHUX 0cib y mepemdaueHnX 3aKOHOM BUIATKAX
IIJIAXOM 3BePHEHHA 0 CYIy 3 T030BOM Ha 3aXMUCT IX
IpaB Ta iHTepeciB (HampuKIaj, IKIIO MiclieBa aep-
JKaBHA aIMiHiCTpaIis, BUKOHYIOUM IIOKJAJeHi Ha
Hel (DyHKIII omiKmM Ta HmiKJIyBaHHS, 3BEPTAETHCA IO
CyIy 3 ITO30BOM Ha 3aXMCT IIPaB Ta iHTepeciB MaJo-
JITHBOI UM HEeIOBHOJITHBOI AuTHHHU). ToMy SKIIO
OpraH Jep:KaBHOI BJaAN He 3aXUINA€E iIHTePecy iHIImxX
ocib, a yoco0Jioe Iep:KaBy Ha CTOPOHI Io3MBaUa UM
BifimoBizaua, Ha HHOTO He IMOIIMPIOETHCA 00MEKEeHH S
4. 1 cr. 57 [IIK mozxo mpaBa Ha YKJIaJeHHA MUPOBOI
VTOZM.

2. Ko mo30B Impen’ sABIEHO He THUM OPraHOM
abo He 710 TOTO OPTaHy Aep:KaBHOI BJIAIM, AKUH YIIOB-
HOBa)KeHMH [Jep:KaBoi0 3AiCHIOBATH BiAmoBimHi
(yHEKHil y cmipHUX NMpaBOBiIHOCMHAX, TO Ma€ Micile
He y4YacThb HEHAJeKHOI CTOPOHM 3 BiAIOBiZHMMU
IJIs IbOTO IIPABOBUMM HACTigKaMM, a BiJCyTHICTH
IIOBHOBAKEHb Y BiAIOBIZHOIO OpPraHy B3axXWINATU
iHTepecH Iep:KaBU K CTOPOHM y cipaBi. ToMmy AKIIO
MaJI0 Miclle Ipen’ sSBJIEHHA II030BY OPTaHOM, SKWI
He YIOBHOBa'KEHHI HA 3aXMCT iHTEpEeCiB aepiKaBu;
y TeBHii c(epi cycniapHUX BiIHOCWH, TO CYZ MOBU-
HeH II0BEPHYTH II030BHY 3adBY Ha migcrasi m. 4 4. 4
ct. 185 IIIIK, a aK1I0 TaK Wi HEHAJIEKHU OpraH BKa-
3aHUU K BiAIIOBifa4, TO CyJ MOBWHEH 3AJIYUUTHU IO
yuacTi y cripaBi HaJe:KHUU opraH, ajKe HaeThCcA He
mpo 3aMiHy BigmoBimaua (ToMy IO BimmoBimau 1e
IepkaBa), a BUBHAUEHHS CYJOM HAJIe:KHOTO OpraHy,
SKUH YIIOBHOBAKEHWH 3aXUINATH iHTepeCcH JepKaBu
V BiIIIOBIIHMX IIPAaBOBiTHOCHHAX.
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3. Sximo pimeHHS y cIpasi 3a TO30BOM [0 OPraHy
JIep:KaBHOI BiIaaM, IKUH IifAB B iHTepecax nep:KaBuU
Ha CTOPOHI BigmoBimaua, MiAjAarae IPUMYCOBOMY
BUKOHAHHIO, BUKOHABYE ITPOBAIKEHHA He MOXKe 0yTH
3aBepIleHe 3 IificTaB HEMOKJIMBOCTI BUKOHAHHSA
yepe3 BiICYTHICTb KOINTIB HAa Ka3HAUYEHCHLKOMY
PaxyHKY TaKOTO OPTaHy Ta MaitHa, Ha AKe MOXKe OyTHu
3BePHEHE CTATHEHH, aJ?Ke 000B’ A30K MOKJIAJAETHCA
CyIOBUM DpillleHHAM He Ha KOHKDETHUH opraH Jep-
JKaBHOI BJIaJU, a HAa JePXKaBy B IILJIOMY.

4. TIporypop BUKOHYE CyOCHIiapHy POJIb Y 3aXUCTi
iHTEpeciB mep:KaBU y IUBLIBHOMY CYIOUYMHCTBi. Bix
He MOKe 32 IOPUIUYHOI IIPHUPOOI0 CBOEI MisIbHOCTL
POBTIANATHCH AK YOCOOJEHHS AeP:KaBU SAK CTOPOHU
y CIIPHUX MaTepiaJbHMX, & OT/Ke H IIPOIeCyaJTbHUX
BimHOcmHAx. ToMy MAKIIO IPOKYPOP 3a3HAYAETHCSA
B II0O30BHIN 3adBi aK mosuBau (y pasi BimcyTHOCTL
OpraHy, VIOBHOBasKEHOTO 3IifiCHIOBATH (DYHKIIii mep-
JKaBM y CIiPHUX INIPaBOBiIHOCHHAX, ab0 BicyTHOCTL
V HBOTO TIOBHOBAKEHb ITIOI0 3BEPHEHHS JI0 CYAY), BiH
IIOBMHEH BBaKaTuCA (QiKTUBHUM IIO3MBAUEM Y PO3Y-
MiHHI 3acTocyBaHHS MOpuAMYHOI (iKIii ax 3acoly
IOPUINYHOL TeXHiKW, KOJU IJIA IOCATHEHHS IIeBHOI
JIETITUMHOI MeT! TPABOBOTO PETyJIIOBaHHA (Y JaHOMY
BUIIAAKY [ 3a0e3IIeUeHH yUaCTi B CYIOBOMY IIPOIieci
SIKOTOCh CY0’€KTa Ha CTOPOHI IT03MBaya) IO3WBAUEM
HA3WBAETHCA 0c00a, AKA HACIPABi 3a CBOEIO IOPUINY-
HOIO TIpHpPOZ0I0 HUM He €. ToMy Ha IpPOKypopa, AKui
3MIiliCHIOE B CYZi 3aXWCT iHTEpeciB Aep:KaBH, B yCiX
BUTIAIKAX MOIMIUPIOETheA mependauene u. 1 cr. 57 ILIITK
00MeKeHHS 1010 IIPaBa YKJIaJeHHI MUPOBOI YOI,
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AHoranis

Andponog I. B. [lep:xkaBa K CTOPOHA Y IO30BHOMY
nmpoBamkenHi. — Crarrd.

Y crarTi mpoaHanizoBaHO IPOOJEMY IPABOBOTO CTa-
TYCy Hep:KaBU SK Cy0 €KTa IUBIIBPHMX MPOIECYAJbHIX
MIPaBOBiJHOCKH Ta IPOIecyastbHOI (hopmu ii yuacTi B cymo-
BOMY IIPOIIECi.

3nilicHeHe CITiBCTABJIEHHSA IPABOBOTO  iHCTUTYTY
caMOIIpe/ICTABHUIITBA TIPaB Ta iHTepeciB I0PUINYHUX 0Cih
y cyai uepes IX opraHu yIpaBJIiHHS Ta YYACTi B CYZOBOMY
mpotieci JepsxaBu B 0cobi opranis ep:raBHOI BIagX Ha CTO-
POHIi mo3mBaua um BigmoBimaua. BeraHoBieHO, 10 oprax
nIep:KaBHOI BJIau, BUCTYIIAIOUX B CYAL Bix iMeHi nep:xaBu,
caMm obifiMae cTaTyc mosuBaya UM BiJTOBifaua, OCKiIbKU
Ha BifMiHY BiZ TOTo X OpraHy YNIPaBJIiHHA IOPUIUIHOI
0co0H Mae CBOIO BJIACHY CY0’ €KTHICTD.

PosrianyTo muTaHHA TPO TE€, YU € CTOPOHOIO B CY[IO-
BOMY IIpOIleci cama Jep:kaBa UM opraH Aep:KaBHOI BiIaaHu,
SKWI Mae KOMIIETEHIIi 10 JiATH y MeBHil cdepi cycmitpbHIX
BiHOCHWH Bijg imMeHi nep:kaBu. 3[ilficHeHe PO3MEKYBaHHS
BUMAKiB 3BepHEHHA JO CYAy OPTaHiB Jep:KaBHOI Biagu
Ha 3aXMCT iHTepeciB Jep:KaBy Ta BUIAJKIB 3aXUCTY HUMHI
B cyni iHTepeciB iHIMKX 0Ci0 B MOPAAKY, BCTAHOBJIEHOMY
IJIS OPTaHiB Ta 0cib, AKMM 3aKOHOM HaJaHO IPaBO 3BepTa-
THCS 0 CYAY B iHTepecax iHIIIX 0ci0. 3po6/1eH0 BICHOBOK,
10 AKINO OpraH Jep:KaBHOI BJAM He 3aXWINae iHTepecu
inmux ocib, a yocoOJIioe Iep:raBy Ha CTOPOHI o3uBava uu
BiAmoBigaua, Ha HHOTO He IOIINPIOETHCI 00MeKeHHS II[0/I0
IIpaBa Ha YKJAJIEHHSA MIPOBOI YTOIH.

Ha ocHoBi aHamisy HOPM UMHHOTO 3aKOHOJABCTBA Ta
CYZOBOI MPaKTUKH JOCIiIKeHO IP00IeMaTHKY IPeCTaB-
HUITBA IPOKYPOPOM iHTepeciB nep:KaBu B cy/i. 3po0IeHo
BHCHOBOK, IT[0 TPOKYPOP, BUKOHYIOUX CyOCHIiapHY POJIb
y 3axmCTi iHTepeciB Aep:KaBU y HIUBIILHOMY CYIOUMH-
CTBi, He MOXKe 32 IOPUJUYHOI0 IIPUPOJOI0 CBOEI MiAIBHO-
CTi PO3rIAKATHUCH AK YOCOOJIEHHSA IEP/KABHU AK CTOPOHU Y
CIipHUX MaTepiaJbHUX, a OTIKe I MPOoIlecyaIbHUX BigHO-
cuHax. ToMy AKIIO IPOKYPOP 3a3HAUAETHCA B MO30BHIiM
3adBi AK M0O3WBAY, BiH MOBWHEH BBAMKATUCA (PiKTUBHUM
Io3WBaUeM Y PO3YMiHHI 3aCTOCYBAHHSA IOPUAAUHOI QiKITil
K 3ac00y PUIUYHOI TeXHIKM, KONU AJIS JOCATHEHHS
TeBHOI JIETITUMHOI METH IIPABOBOT'O PETyJIOBAHHSA II03U-
BaueM Ha3MBAEThCA 0c00a, AKA HACIPAB/i 3a CBOEIO IOPHU-
TUYHOI0 IPUPOZAOI0 HUM He €. ToMy Ha IPOKYypopa, AKUM
3IiICHIOE B CY/Ii 3aXUCT iHTEPeCiB ep:KaBHU, B yCiX BUMA/-
KaX TOIUPIOEThCI 00MeKeHHA IMOA0 IIpaBa YKJIaJeHHS
MUPOBOI YTOAM.

Knwuosi cnosa: TpaBoCyAAs, IUBIIBHWE mpoIec,
CYIOBHUI POBTJISM, II030B, 3aXMCT AEPKABHUX iHTepecis,
TIPOKYPOP, II03MBaY, BiAMOBifay.
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IIpukapnamcvruil PUOULHUIL BiCHUK

Summary

Andronov I. V. The state as a party in the claim
proceedings. — Article.

The article analyzes the problem of the legal status of
the state as a subject of civil procedural legal relations
and the procedural form of its participation in the court
process.

A comparison of the legal institution of self-
representation of the rights and interests of legal
entities in court through their management bodies and
participation in the state's legal process in the person
of the state authorities on the side of the plaintiff or
defendant has been made. It has been established that the
body of state power, speaking in court on behalf of the
state, itself assumes the status of a plaintiff or defendant,
since, unlike the same governing body of a legal entity, it
has its own subjectivity.

The issue of whether the state itself or a state
authority, which has the competence to act in a certain
sphere of social relations on behalf of the state, is a
party in the legal process is considered. A distinction
has been made between cases of appeals to court by state
authorities to protect the interests of the state and cases
of their protection of the interests of other persons in
court in accordance with the procedure established for
bodies and persons entitled by law to apply to court in

the interests of other persons. It was concluded that
if the state authority does not protect the interests of
other persons, but represents the state on the side of the
plaintiff or defendant, it is not subject to the restriction
on the right to conclude a settlement agreement.

On the basis of the analysis of the norms of the
current legislation and judicial practice, the problem
of representation of the state's interests by the
prosecutor in court was investigated. It was concluded
that the prosecutor, performing a subsidiary role in
the protection of the interests of the state in civil
proceedings, cannot, by the legal nature of his activity,
be considered as the personification of the state as a
party in disputed material and, therefore, procedural
relations. Therefore, if the prosecutor is indicated
in the statement of claim as a plaintiff, he should be
considered a fictitious plaintiff in the sense of the use of
legal fiction as a means of legal technique, when in order
to achieve a certain legitimate goal of legal regulation,
a person is called a plaintiff who, in fact, by his legal
nature is not him. Therefore, the prosecutor, who
protects the interests of the state in court, is subject
to restrictions on the right to conclude a settlement
agreement in all cases.

Key words: justice, civil process, trial, claim,
protection of state interests, prosecutor, plaintiff,
defendant.



Bunycx 2(43), 2022

29

VIK 347.91+347.61/.64

P.0.Taspix
orcid.org/0000-0003-1557-0594
KanOudam wpuduuHux Hayk, doyeHm,

doyenm Kagedpu KOHCMUMYYiliH020, AOMIHiCMPAMUBHO20 Ma PiHAHC08020 NPABA
XMmenvHuybk020 yHigepcumemy ynpasiinns ma npasa imeni Jeorioa K03vkosa

ITPOBJIEMHU KJIACUPIKAIIIT CIIOCOBIB 3AXHUCTY CIMENHUX ITPAB TA IHTEPECIB
Yy CIMEMHO-ITPABOBIN JTOKTPHUHI

Ilocmanoska npobaemu ma it 36’130k i3 6aHCAU-
BUMU HAYKOBUMU MA NPAKMULHUMU NPOOSEMNAMU.

Crarra 55 Koucrurymii VKpainu BusHauae, 110
KOKeH Ma€ IIpaBo OyIb-AKMMHU He 3a00pOHEHUMMU
3aK0HOM 3aco0aMu 3axUINATH CBOI IpaBa i cBoOOIM
BiJ IOPYIIIEeHB i TPOTUIPABHUX HOCATAaHb. Ko:KeH Mae
IIpaBo IicJid BUKOPUCTAHHA BCiX HAIlIOHAJIBHUX 3aCO-
0iB IOPUIMYHOTO 3aXUCTy 3BEPTATHCSA 34 3aXUCTOM
CBOIX IpaB i cBOOOM MO BiAMOBIAHMX Mi:KHAPOTHUX
CYZIOBUX YCTAHOB UM JI0 BiITIOBiJHNX OpPraHiB MiKHA-
POIHMX OpraHisaiiii, uwieHOM a00 YUYaCHUKOM SKHX
€ YKpaina. I3 1aHOTO KOHCTUTYIIHHOTO IOJOKEHHA
BUILTUBAIOTH MMOJNOKeHHA cTated 7 Ta 18 CimeitHoro
KojeKkcy Ykpainu (Hagaui mo rekery — CK Yrpainm),
AKO0I0 BU3HAUEHO, III0 KOMKEH YYaCHUK CciMeHHUX
BiTHOCWH, AKWI JOCAT YOTHUPHAAIATH POKiB, Mae
IIpaBo Ha 6esmocepenHE 3BEPHEHHS [0 CYy 3a 3aXU-
CTOM CBOTO IIpaBa abo iHTepecy, B TOMY YMCJIi IILJIS-
XOM BCTaHOBJIEHHSA IIPABOBiJHOIIEHHA, IPHIMYCOBOTO
BHKOHAHHS T00POBLIHHO He BUKOHAHOIO 000B A3KY,
IpUNIHEHHA IPaBOBiAHOINIEHHA, & TAKOXK 0oro any-
JIIOBaHHA, IPUNIMHEHHA Iilt, AKi HOPYIIYIOTh ciMeiHl
IIpaBa, BiIHOBJIEHHS IIPABOBiJHOINEHHA, AKe iCHY-
BaJIO 0 MOPYINIEHHA IIpaBa, BiANIKOAYBaHHA Mare-
piasbHOI Ta MOpaJbHOI ITKOAU, 3MiHU IIPABOBiHO-
IIIeHHsd, BU3HAHHA HE3aKOHHUMM pillleHb, Oifl Ym
0es3misfJbHOCTI OpPTraHy [ep:KaBHOI BJaluM, OpPraHy
Baagu ABronomuoi PecmyOmiku Kpum a6o opramy
MicIIeBOTO caMOBPANYBAHHS, X IOCAZ0OBUX i cay:R00-
Bux oci0. Taxo:xx i3 momosxens crareit 154, 258 ra 262
CK Vxpainu BUILIMBAa€E MOKJIWBICTH CAMO3aXUCTY
ciMefHUX TIpaB YUaCHUKIB ciMeHUX mpaB (AK iXHiX
IIpaB, Tak i mpaB ix uneniB cim’i Ta poguuis) [1]. Corix
3a3HAUNTH, 1110 icHyioua amcmosuiid 4. 2 cr. 18 CK
YK painu € 10CcTaTHLO IPOTPECUBHOIO i BKJIIOUAE B cebe
ITAPOKUH TIepesiK Cmoco0iB 3axmeTy, AKi MOKYTH
OyTH 3aCTOCOBAHI BiATOBiTHUMM IOPUCIUKI[IAHIMN
opraHamMm a00 CaMMMHU YYaCHMKaMM CiMeHHHX Bim-
HOCHH. 30KpeMa, yV IepeBaKHi#l 6iabITocTi muBiIb-
HUX KOJeKciB mep:kaB €Bpomeiicbkoro Corosy He
BU3HAUEHO KOHKPETHOT'O IEePEIiKY CIIoco0iB 3aXUCTy
IMUBiABHUX (B TOMY YMCJIi CiMeHHMX) IIPaB Ta 3aKOH-
HUX iHTepeciB yUacHUKIB BiJIOBiJHUX ITPaBOBigHO-
cut. Y Cimeiimomy komekci Pecmy0aiku Mosmosa,
30KpeMa y CT. 7 BUBHAUEHO, II[0 CiMeliHi mpaBa 0xo-
POHAIOThCA 3aKOHOM, 3a BUHATKOM BUIAIKiB, KOJIHN
BOHU 3[IiICHIOIOTHCA Y IPOTUPiUYi 3 iX MpHU3HAUEHHAM
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Yy 3aKOHOM; 3aXWCT CiMeHHMX IpaB 3AiNCHIOETHCS
KOMIIETEeHTHUMY OpPraHaM¥ Iy0JIiYHOTO YIIPaBIiHHS,
a B OKPEMUX BHUIIATKAX MeJiaTopaMu Ta CyJOBUMU
iHCTaHIIiAMY; cITOcOOM 3aXUCTY CiMeHUX IIpPaB BCTAa-
HOBJIIOIOTHCA ITUM KOJEKCOM, iHIIMMK 3aKOHAMU Ta
HOpMaTuBHuUMHU aKTamMu. OJHAK i B JaHOMY BUIAIKY
KOHKPETHOTO TIepPeJIiKy CI0co0iB 3aXMCTy CiMEeHHUX
mpaB Ta inTepeciB He BusHaueHo [2]. OxgHaK, 3BaKa-
foun Ha Te, 1mo y cT. 18 CK VKpaiHnu BusHaueHi AK
cmoco0u 3aXMCTy CiMeHHUX IpaB Ta iHTepeciB He yci
MOXKJIMBI [ii cyay Ta iHIIMX IOPUCIUKI[IMHUX opra-
HiB a00 yyacHMKA CiMeHHUX BiTHOCWH, AKUU 3Milic-
HIOE caMO3axMCT CiMeHHMX IIpaB Ta iHTepeciB, 3Ba-
sKatoun Ha (popmyaoBanHd 4. 2 cr. 18 CK Vipainu:
«CyJl 3aCTOCOBYE CIIOCOOM BaXMCTY, AKi BCTAHOBJEHL
3aKO0HOM a060 JoMOBJIeHiCTIO (oroBopoM) cTopin» [1],
MUTAHHS BUSHAUEHHS OiJIBII MOBHOTO IEPeiKy CIOo-
co0iB 3axMCTy ciMeHHUX IIpPaB Ta iHTepeciB € aKTy-
aJbHUM Ta TAKUM, IO TIOTPebye BUBUEHHS Y CciMel-
HO-TIPABOBi#l JOKTPUHI.

AHaniz ocmarHix 0docniOxeHv i nybnikauiil,
8 AKUX 3AN0YAMKOBAHO PO38’A3AHHA OAHOI npobLeMu
i Ha aki onupaemucs asmop, 8udiseHHs Hegupiule-
HUX paHiule YACMUHK 3a2aLbHOL NPOOLeMU, KOMPUM
npucesuyemocsa 0ana cmamms.

Ha crorogui mpobOseMaTrka BUSHAUEHHS OKpe-
MuX cmocobiB 3axMCTy ciMedHMX IIpaB Ta iHTe-
peciB mocrimkyBajsacsa pAIOM HAYKOBI[IB, TaKUX
ak B. A. Barpac, M. M. [akosuu, B. 0. €8ko,
I. 0. Kocramkin, JI. B. Kpacumnbka, O. B. Hekpa-
coBa, I. JI. Cepmeuna, A. O. Ckiuenko, B. I. Tpyba,
C. M. Xogaxk, I'. B. Uypmira, ogHak B cimeitHO-1Ipa-
BOBill MOKTpHUHI 30epiraeTbcs AMCKYCid IOJ0 Bif-
HEeCEHHS OKpeMUX [iif, CIOpIMOBAHUX HA 3aXUCT
ciMeHMX TIpaB Ta iHTepeciB yYaCHUKIB CiMeHHUX
BimHOCHMH 10 CIIOCOGiB 3aXMCTY; IO MOMKJIMUBOTO iX
BimHecenHs mo ¢dopm abo 3acobiB 3axmcTy; 3MicTO-
BOT'0 HATTOBHEHHSA OKPeMUuX cIoco0iB 3axucty. Bure
BUKJIaZieHe [J03BOJIIE HAM BKas3aTyd Ha HeoOXimHo-
CTi TIpOBeJEHHA OIVIANY NOKTPUHAJIHHUX MIKEepes,
MPUCBAUYEHUX IIPOBEJEHHI0 KJjacudirailii cmocobin
3axXMCTy CiMeNHMUX IIPaB Ta iHTepecis, 11100 IPu Ipo-
BeJIeHHI IIOAATBIINX HAYKOBUX JOCJi}KeHb BUBECTH
BiacHi Kpurepii Kiaacuikarii cmocobiB saxmcry
ciMeliHMX IIpaB Ta iHTEpecis.

Dopmynoeanns yineit cmammi. Metoro miei Hay-
KOBOi CTATTi € HAYKOBe MOCTiKeHHA NOKTPUHATD-
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HUX Kepes, AKMMU BU3HAUeHi BJACHI mimgxomu mo
rJacu@ikarii cmocobiB 3aXuCTy CiMeHHUX IpaB Ta
iHTepeciB, iX y3araJbHeHHS Ta BUALJIEHHSA OIITAMAJIb-
HOTO TepeJiKy crmoco0iB 3aXMCTy ciMeHHuX IpaB Ta
iHTEpECiB.

Buxaad ocnoeH020 mamepiany 00cai0xceHHA.

Y mpaBoBiii JOKTPHUHI HalfiuacTiie cepef crocobiB
BaxXMCTy CiMeMHMX TpaB Ta iHTepeciB, AKi He BKa-
3aHi y 4. 2 cr. 18 CK YKpainu BuminsgioTh: BUSHAHHA
IIpaBa, CTATHEHHS HEYCTONKY, BUSHAHHS IIPABOUNHY
HeJiCHNM, CIIOCO0HM, SKi 3aCTOCOBYIOTHCS B ACIEKTL
CaM03axXMCTy CiMeHUX TIpaB.

Tax, 3. B. PomoBcbKa 3asHauae, [0 40 3MiCTy
MOHATTA cmoco0y BUBHAHHA IIpaBa BiTHOCUTHCA
CYZOBe IiATBEPKEHHS y:Ke iCHYIUYOro, ajie HeBH-
3HAHOTO IHIMUMEM 0CO0AMU UYMW OCIIOPEHOTO HUMMU
mpaBa, HAOPUWKJIAA MOKJIWBICTH BUBHAHHA IIpaBa
IOAPYKIKA HA YACTHMHY MaiHA y pasi Woro moxiny,
a TaKOK BUBHAHHA 0CO0M TaKoIo, IT[0 Mae IIPaBoO Ha
yTpuManu4 [3, c. 41; 4, ¢. 59; 5, ¢. 70]. C. O. Mypa-
TOBA TAKOJK BUILJISAE TAKUH CIOCI0 3aXMCTy ciMeIHNX
IIpaB Ta iHTepeciB K BUSHAHHS IpaBa (0OJHAK BKJIO-
yae [0 Horo 3MicTy mepeayciM BusHaHHS OaTbKiBCTBA
a00 MaTepMHCTBA, X0UYa BOHO OXOILTIOETHCA MOHAT-
TAM BCTAHOBJEHHS CiMEHHOTO IIPABOBiIHOIIEHHS)
[6, c. 63]. €. O. [lymkina 3asHauae, IO BUKOPHU-
CTaHHA TAKOTO CI0ocO0y AK BU3HAHHS IIpaBa JO3BO-
Jie BUBHATH IIPABO 3@ 00000 (YOJOBIKOM), UTIEHOM
cim'i i T.4., AKe 4O IBOro He BU3HABAJIOCH IHININMU
ocobamu a00 3 IPHUBOAY HASIBHOCTI SKOTO B YIIOBHO-
BasKkeHOl ocobm € cmip. OgHuM i3 3acobiB 3axmcTy
ciMeifHUX TpaB Ta iHTepeciB, AKUIN 3aCTOCOBYETHCA
B MeJKaxX TaKoTro crroco0y AK BUSHAHHS IIpaBa, HAyKO-
Bellb BHJLJISE 30KpeMa BU3HAHHSA 3a JOOPOCOBiCHUM
TOAPYKKAM y HegificHOMY IILTIO0I OKpeMHuX IIpas,
mepenycim y MaiiHoBi# cdepi [7, c. 48]. Mo:xHa moro-
IUTHUCS i3 JaHUM TBEPIKEHHIM, OCKIIbKY B JTaHOMY
BUINIAAKY, BUSHAHHA CYAOM ILIIO0y HETifHWUM IIpHU-
3BejIe 10 aHyJTI0BAHHS CiMEeITHOTO ITPaBOBiAHOIIIEHHS,
OMHAK BWBHAHHA 3a [JOOPOCOBICHUM TOAPYKIKAM
PAAy TpaB IOAPY:KKSA, OyAe CaMOCTIHHHM CIIOCO-
OoM saxwmcTy. AHAJOTiUHOI IYMKM IOTPHUMYBAJACH
i €. B. Kaiimarosa [8]. B Toit xe uac, HayroBIi
MIOMUJIKOBO BiHOCATH [0 3MIiCTy BUBHAHHA IIpaBa
MOKJIMBICTb BCTAHOBJEHHS IOXOMKEHHA IUTUHU
Bim mompy:x:xa abo ocoOu, AKa mojaja BigmoBigHmiA
II030B IIPO BCTAHOBJIEHHA OaThbKiBCTBA.

[mIIIM cmoco6oM 3aXUCTy ciMeHHuX mIpaB Ta iHTe-
peciB y HAyKOBi#i JiTepaTypi Ha3UBAETHCA CTATHEHHS
HeycToiKY B MOpAAKY cT. 196 CK Ykpaiuu gk sugy
ciMelHO-IIPaBOBOI BiAMOBiZAJIBHOCTI 3a IIPOCTPO-
YeHHS CILIaTH ajtiMeHTiB. K caMocrifiHuii cmoci6
BaxXMCTy CiMelHUX IIpaB BOHA BM3HAETHCA 30KpeMa
3. B. PomoBcbkoio [3, c. 41; 4, c. 59], B. 1. Bopuco-
Boto Ta I. B. Kuniakosomw [9, c. 65], JI. €. I'y3s Ta
A. B.Tysp[10, c. 70], JI. B. Kpacunpka [11, c. 397].
Mo:xeMo TOTOAUTHCA i3 BUCJIOBJIEHOI Y IIPaBOBIii
JOKTPHHI IYMKOI, OCKiIbKY CTATHEHHA HEYCTOUKU

(B ToMy umcni @ y BUmagKax mepemdaueHux CiMeri-
HO-IIPABOBUM JOTOBOPOM) HE OXOILTIOETHCA 3MiCTOM
JKOIHOTO i3 cIToc00iB 3aXMCTY CiMEeHHUX IIPaB Ta iHTe-
peciB, mepenbauenux cr. 18 CK Ykpainu. 3 inmoro
0oxry, nucnosuiia cr. 196 CK Ykpainu mepexbauae
CTATHEHHA i3 oco0u, AKa JOMyCTHJIa HEBUKOHAHHSI
000B’A3Ky IIOAO0 HAJAHHS YTPUMAHHS TaKOMXK IIPO-
IeHTIB Ta iHQIAIIAHEIX BTPAT y pasi IPOCTPOUEHHS
OILIATH JOJATKOBUX BUTpAT Ha nuTuHy [1].

Pan mayxosmis, soxpema, [. B. Kumimxosa
[9, c. 64-65] ta C. O. MyparoBa [6, c. 64] BupinaoTh
TaKWi CcIocib 3axmcTy CiMeHWX IIpaB Ta iHTepeciB
SIK BUBHAHHA IMPABOUMHY (TOOTO ciMeiHO-ITPAaBOBOTO
IOTOBOPY, ILII00Y, TOITO0) HexmilicHuM. B Toii ke uac,
B TaHOMY pasi Bifm0yBaeThbcA aHYIIOBAaHHSA IIPABOBiJ-
HOIIIeHHS, SKe BUHUKJO B PE3YJbTaTi YKJIaJeHHST
ZOTOBOPY, peecTpaiii mmaoly, a 0T:e BUSHAHHSA Ipa-
BOUMHY HEIiICHM He MOJKe PO3TJIAJATHICA IK CaMo-
cTitHU cmocib 3aXMCTy ciMeHUX MpaB Ta iHTepecis.

ixaBum € Buminenna C. 0. MypaToBowo B AKO-
CTi c1oco0y 3aXMCTy CiMeHMX IpaB iX CKOPOUEeHHS,
SAKe IPOABJIIETHCA 30KPeMa Yy MOMKJIMBOCTI BigcTyIry
BiJl PIBHOCTI YaCTOK y CILJIBHOMY MaWHi MOAPYKIKSI
IIpX HOTO0 TMOAiTi, 00Me:KeHHd Y MpaBi Ha YTPUMAHHSI
V pasi HerigHol MoBeiHKM MOAPY:KIKA, 00MEKeHHS
y IIpaBi Ha posipBaHHA MLII00Y Y pasi HaABHOCTI HiTel
II0 TPHOX POKiB [6, c. 64]. B Toii :xe uac, y BuIile BKa-
3aHNX BUIIAJKaX Bi0OyBaeThCSa 3MiHa ciMeiiHOTO mpa-
BOBiTHOIIIEHHS, X0U i He Ha KOPHUCTH OJHOTO i3 yuac-
HUKIiB cCiMeHUX BiTHOCHH.

Mo:xemo moroguTucs i3 Bucaosaenomno JI. €. I'ysp
ta A. B. I'y3b IyMKOI0 TIPO Te, 110 MOMKJIUBICTH 000U
y CYZOBOMY IOPAAKY CIPOCTYBATH HEIOCTOBipHY
indopwmarito mpo cebe, umeHiB ¢ciM’i, a TAKOXK IIPaBO
Ha BIOIIKOAYBAaHHA INKOAM, B3amogifgHOI 30mpaH-
HaAM, 30epiraHHAM, BUKOPUCTAHHAM Ta IIOIINPEH-
HAM Takoi ingopMmarii € okpeMuM cIrocoboM 3aXUCTy
cimeitaux mpas Ta inTepecis [10, ¢. 70].

JI. B. Kpacunpka Bumijfe 0COOJIMBUII IepesiK
CII0C00iB BaXMCTy ciMeHHMX MpaB Ta iHTepeciB OaThb-
KiB Ta giTeil: BUSHAHHS (BCTAHOBJIEHHS) 0aThbKiBCTBA;
OCITOPIOBAaHHS 0AaTbKiBCTBA; BUSHAHHA MaTePUHCTBA,
BCTAHOBJIEHHSA (PaKTy MaTePUHCTBA, OCIOPIOBAHHS
MaTepUHCTBA; BifiOpaHHsa JUTHHY, B TOMY YHCJIi 0e3
mo30aBieHHS 0aThbKiBCHKUX IIpaB; 00Me:KeHHA 0aThb-
KiBCBKUX IIpaB; IPU3YIUHEHHA 0aTbKiBCHKUX ITIPAaB;
m030aBIeHHS 0ATbKIBCHKUX IIpaB; CTATHEHHS aJIi-
MEHTiB Ha YTPUMAaHHS JUTHHN; HEYCTOHKA (IIeH) 3a
MIPOCTPOUYEHHA CILJIATH AJIMEHTIiB; BiIIKOXYBaHHS
MarepiasbHOI Ta MopasbHOl mKoau [11, ¢. 393-397].

ITo cTocyeThca caMO3aXUCTy CiMeHHUX IIpaB, TO
OKPEMUMU 3aX0faMHU, AKi 3aCTOCOBYIOTLCA V JAHOMY
BUIAAKY € MOXKJUBICTh OaTbKiB BsMiHUTH Miciie
MPOKUBAHHA MUTWHU, IPUNUHUTU Ii CHiIKYBaHHA
3 MEBHOI0 0C000I0, BXKUTHU 3aXOMiB ITOJ0 OXOPOHU
IuTUHU Ha Byaui [9, c. 67], BumHeHHS mifl camMoio
0c00010, TIPABO AKOI MOpYIeHe, Ailf, CIPIMOBAHUX
Ha BiJHOBJIEHHA CBOTO IIpaBa, B TOMY YHUCJIi Iepeci-
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OYyBaHHS 0cobHM, fAKa BUKpaja TUTHHY, BigiOpaHHs
y Hel guTHHU 3a KomoMoro cuau 3, ¢. 41; 4, c. 60].
3asHaueHi 3axoau € MpaBoM OATHKiB HAa CAaMO3aXMCT
IUTUHY Ta IOJATAIOTH Y MOMKJIMBOCTL y pasi mopy-
IMeHHA IpaBa YW iHTepecy OUTHUHU, BUHUKHEHHS
peasbHOI 3arpo3y TAaKOTO IIOPYINEHHSA 3aCTOCYBATH
JOITLIBHY Ta aeKBATHY IPOTUAII0 HA TONEePeIKeHHI
a0o0 MpUIMHEHHS TaKOTo MOPYIIeHHA. B Toi ke uac,
(paxTmuHO Ii Ail MiATIAZAIOTH MiJ HOHATTS MPUIIN-
HEHHA [Iiif, AKi MOPYUIYyIOTh ciMeliHi paBa, AKe BiKe
BUiJeHe K CIIOci0 3aXMCTy ciMelHUX IpaB Ta iHTe-
peciB y cT. 18 CK Yxpainn.

T'oBopsAum PO OCHOBHI mifcTaBM A1 KJaacupika-
Iii cmoco0iB 3axXMCTy ciMefiHMX TpaB Ta iHTepecis,
B HAYKOBiii JTiTepaTypi BUAIIAIOTH HACTYIIHI:

1) samexXHO BiJ BUAY IIpaB, IO 3aXUIMAIOTHCH:
sarayibpHi (yHiBepcasbHi) cmoco0u B3axmCTy, III0
MOXKYTb OYTH 3aCTOCOBaHI AJIA 3aXMUCTy OYAb-IKUX
cimeiiHUX TpaB Ta iHTepeciB (HampuwKJam, m0306aB-
JeHHA 0aThbKiBCHbKUX IIPaB, BUSHAHHS 0ATbKiBCTBA),
Ta CIeIliaJbHi CIIoco0M 3aXMCTY, IKi MOXKYTb OyTH
3aCTOCOBAHI MJIA 3aXMCTy OKPeMHUX IIpaB OaTbKiB
i miTe#l (HaIPUKIAJ, CTATHEHHSI HEYCTONKY (IIeHi) 3a
IPOCTPOUEHHA cIiaTy aniMmenTis) [11, c. 312];

2) saJeXHO Bif IiNHOBOI CIPAMOBAHOCTi: IIpe-
BEHTUBHO-IIPUCiKaJIbHI, AKi cmpaAMoBaHi Ha 3armo-
OiraHHA TOPYIIEHHIO Ta WOTO HPUIMUHEHHS, OCIIO-
peHHd, HeBU3HAHHS 0COOMCTOT0 HEMAHOBOT'O IIPaBa
Y1 peasibHOI 3aT'P0O3Y BKa3aHUX [ill; BiIHOBJIOBAJIbHI
cIoco0u 3axXmeTy, ToOTO Ti 3 HUX, AKi CIIpAMOBaHi Ha
BiZIHOBJIEHHA TIOPYIIIEHOTO IIpaBa; KOMIIeHCAIliliHi
croco0u 3axmcery, TOOTO Ti 3 HUX, AKi CIPAMOBaHL
Ha TOJAaTKOBe KOMIIEHCYBAHHSA 3aBJAHOI IITKOIH, 110
OB’ A3aHA i3 MOPYIIEHHAM 0COOMCTOTO HEMAXHOBOTO
mpaBa[12, c. 16];

3) 3a7eKHO B XapaKkTepy 3aBJaHb (3a pesyJIbTa-
TOM, Ha SKMI PO3PAaxOBAHO 3aCTOCYBAHHS CI0CO0iB
3aXMCTY): CIIOCOOHM IPEBEHTUBHOTO (IIOIePe 3K yBaIb-
HOTO0) XapaKTepy; cIocodu, AKi 0e3mocepeHbO CIps-
MOBaHI Ha 3axXMCT MaiHOBOI cdepu ocobm, ane SKi
He 3ifICHIOITL MaTepiaJbHUN BILINB Ha IIPAaBOIO-
PYIIHUKA; crmocobu, GesmocepeqHbo CIPAMOBAHI Ha
3axXMCT MaifHOBOI c(hepu MOTEPIiJOl CTOPOHM i BHiii-
CHIOIOTB BiTIOBiZHWI MaTepiaJbHUU BIJINB Ha IIpa-
BomopymrHuKa [11, c. 323-324; 13, c. 54];

4) wMaTepiasbHO-TIPABOBI CIOCOOM  3aXUCTY
IUBLIBHUX TpaB — Aii cy0’eKTiB MaTepianabHO-TIpa-
BOBUX BiHOCHWH, CIIPAMOBAHI Ha 3aXWCT IIOPYIIe-
HUX IUBLILHUX MPaB; MPOIECYaTbHi CI1ocobu 3axu-
CTy — Ail IOpUCAUKIIHUX OpraHiB, COPAMOBaHI Ha
3aXMCT MOPYIIeHUX ab0 OCIOPIOBAHWX HIHUBIILHUX
mpaB [14, c. 18];

5) 3ajIe:KHO BiJ BUIY IIpaB, IO IOTPEOYIOTH 3aX M-
CTY: CIIOCOOU 3aXMCTy MAHOBUX IIPAB; CIIOCOOM 3aX M-
CTY 0COOMCTUX HEMAaHOBMX IPaB; CIOCOOM 3aXUCTy
oco0MCTUX HEMAWHOBUX i MaitHOBUX mpaB [8, ¢. 54];

6) 3aJIe:KHO BiJ MOPAAKY BaXUCTY: CIOCO0H 3aXH-
CTY, 3aCTOCOBYBAHI B aIMiHiCTPATHBHOMY IIOPAAKY Ta

CYIOBOMY IOPSAKY 3a PO3CYJOM 3alliKaBIeHHX 0Ci0
(ambTepHATHBHI); CIIOCOOM B3aXMCTY, 3aCTOCOBYBAaHI
CIIOYATKY B aJMiHiCTPAaTMBHOMY MOPALKY, a TiITbKU
IOTIM y CYZOBOMY; CIIOCOOM 3aXMCTYy, 3aCTOCOBYBaHi
TLIBKY B CYZOBOMY OPAAKRY [8, c. 54; 15, ¢c. 111];

7) 3aJIesKHO Bif imimiaTopa saxmcTy: cmocodu, AKi
3aCTOCOBYIOTHCA JIJIA 3aXUCTY MOPYIIEHUX CiMEHHUX
mpaB Oes3mocepeHiMy yUaCHUKAMU CiMeHHUX BigHO-
CHH; cIoco0! 3aXMCTy, AKi imimiamisyioTbes creri-
aJIbHO YIIOBHOBAMKEHUMHU Y cdepi 3aXMUCTy CiMeHHUX
mpaB rpomanan Pocificbkoi @emgeparii gep:xaBHIMUI
opraHaMu Ta TOCAJOBUMH 0co0aMH — OpTraHaMu
OWIiKM Ta MiKJyBaHHS, KOMiCiAMHu y cIpaBax HeEIO-
BHOJIITHIX, TPOKypopoM To1rio [8, c. 54];

8) sase:xHO Bij cy0’€KTHOTO CKJANY IPAaBOIOPY-
IIeHHS: CI0CO0M 3aXMCTy IPaB MOAPYKMEKS (KO-
IITHBOT'O MOAPYIKIK); CIOCOOM 3aXMCTy MPAB JiTel;
cmocobu 3axucTy mpaB OaThbKiB (YCHHOBIIOBAUiB);
CII0CO0M 3aXUCTY IPaB iHIMMX WiIeHiB cim’i [8, ¢. 54];

9) saje:kHO Bif IOPUAUUYHOTO (AKTY, IO IIOPO-
IKye ciMeliHI MpaBOBiZHOCHMHM: CIIOCOOM BaXUCTY
ciMeliHMX IIpaB, II[0 BUTIKAIOTh i3 BiIHOCUH HLIIO0Y;
cmoco0u 3aXMCTy CiMeHHHUX IIpaB, IO BHUTIKAIOThH i3
BiIHOCHH CIIOPiTHEHHS; CIIOCO0M 3aXMCTy CiMEHHMX
IIpaB, II[0 BUTIKAIOTh i3 BiTHOCHH CBOSAIITBA; CIIOCO0OU
3aXMCTy CiMEHHUX IIPaB, 110 BUTIKAIOTh i3 BiTHOCHH
YCUHOBJIEHHS; CIIOCOOM 3aXUCTy CiMeHHUX IpaB, IO
BUTIKAIOTh i3 BiIHOCHMH NPUUHATTA OiTEH HA BUXO-
BaHHA B ciM’10 [8, c. b4];

10) sane:xHO Big mpPaBOBUX HACTIAKIB 3aXWUCTY,
ImepecailyBaHUX iHIIIIATOPOM BaxMCTy CiMEHHHX
IpaB: cIIoco0M 3aXMCTy CiMeHHUX IpaB, CIPAMOBaHL
Ha BCTAHOBJEHHS CiMEeHHMX IIPaBOBITHOCWH; CIIO-
€001 3aXMCTy CiMeHUX IIpaB, CIPAMOBAHI Ha 3MiHY
ciMefHMX TPaBOBIJHOCHH; CIOCOOM 3aXUCTy CiMeli-
HUX IIpaB, CIPSAMOBaHI Ha NPUNMHEHHA CiMEeHHUX
mpaBoBigHOCHH [8, ¢. 55];

11) 3a mpaBoBUMM HacaifkaMu Ta QYHKIIIOHAIE-
HOIO CIPSIMOBAHICTIO: 3axXOAMW CiMeHHO-IIPABOBOI'O
3axucTy (BusHAHHA OaTbKiBCTBA, CTATHEHHS aJi-
MEHTiB Ha yTpUMaHHS AWUTHUHN, BUSHAUCHHS MiCIA
TMPOKWBAHHA OUTUHM) Ta 3aXONW CiMeHHO-IIPaBo-
BOI BiAIOBiZaNbHOCTI (CTATHEHHS HEYCTOWKM (IIEHi)
3a IIPOCTPOUEHHA CILJIATH AJiMeHTiB, I030aBJICHHS
0aTbKiBCHKMX IIPaB, BiAIIKOAYBAHHS MaTepiajabHOL
Ta MOPAJbBHOI IIKOAM, 3aBJaH0I TOMy 3 6aTbKiB, XTO
TPOKMBAE OKpeMo Bix nutunm) [11, c. 324];

12) 3a popmaMu 3aXUCTy CiMEHHMX IIPaB Ta iHTe-
peciB: IOPUCIMKIINHI Ta HEIOPUCAUKIIAHI croco0u
saxuery [15, c. 110].

Buchosku, 3pobneni 6 pesyavmami docaidicenns
i nepcnexmueu nodanvuiux po3gidox y OaHomy
HANPAMKY.

Buie BukameHe 103BoJsdg€ HaM JiHTH 10 HACTYII-
HUX BUCHOBKIB:

Ha migcragi Buime BuKJIaZeHOT0 HAYKOBOTO JOCJIi-
JKeHHS, MOKeMO BHUJIINTH B SAKOCTI CAMOCTiH-
HUX CII0cO0iB BaXMCTy CiMeWHWX IIpaB Ta iHTepeciB
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BUBHAHHS CiMEHHOTO IIpaBa Ta iHTepecy; CTATHEHHA
HEYCTOMKM y pasi MOpyIIeHHS CiMeHHOTo IpaBa Ta
iHTepecy; MOKJIUBICTH 0cO0M Y CYZOBOMY IOPAAKY
CIIPOCTYBATH HEJOCTOBipHY iH(opmMmariio 1mpo cebe,
yJeHiB ciM’i, a TaKo:K IpPaBO Ha BiJIIKOAYBaHHSA
IKOAM, 3amofigmoi 30MpaHHAM, 30epiraHuaM,
BUKOPHUCTAHHAM Ta IOMIMPEHHAM Takoi iHdopma-
il € OKpeMHM CII0OCOOOM B3aXUCTy CiMeHHHUX IIpaB
ta inTepeciB. TakoK y cimMeiiHO-IIpaBOBi#l HOKTPUHIL
BUILISIOTHCA TaKi CIIOCOOM 3aXUCTy, AK: BUSHAHHSA
mpaBounHY (TOGTO CiMeHHO-IPABOBOTO JIOTOBOPY,
ILII00Y, TOINO) HegifiCHUM, fAKe 3MiCTOBHO OXOILTIO-
€THCA TAKUM CIIOCOOOM 3aXUCTY K aHyJTIOBAHHS IIpa-
BOBiJHOIIIEHHSA; CKOPOUGHHSA CiIMEHUX IIpaB, SKe II0
CYTi € 3MiHOIO0 CiMeHOTO IPABOBiIHOIIEHHS,

Y Teopii cimeliHoro mpaBa BUILIAETHCA IITUPO-
KUH mepesik KpurepiiB mia Kiacu@ikamii cmocobis
3aXMCTy CiMEHHHWX IIPaB Ta iHTepeciB: 3aJIeKHO Bif
BUJIY IIPAaB, II[0 3aXUIIAIOTHCA; 3aJIEKHO BiJl Miab0BOL
CIIPAMOBAHOCTI; 3aJIEKHO BiJl XapaKTepy 3aBJaHb (3a
pesyJabTaToOM, Ha AKWI pO3pax0BaHO 3aCTOCYBaHHA
CII0CO0iB 3aXMCTY); 3aJ€MKHO Bif Toro, umi mii cups-
MOBaHi Ha 3aXMCT CiMEHHUX IIPaB — caMUX Cy0’ €KTiB
ciMeliHMX BiJHOCMH UM IOPUCAMKIIHHMX OPTraHiB;
3aJIe:KHO BiJ BUAY IIpaB, IO IOTPeOYIOTh 3aXUCTY:
CIIOCO0M 3aXMCTY; 3aJIEKHO BiJl MOPAAKY B3aXUCTY;
3aJIe;KHO Bij imimiaTopa B3axwuCTy; B3aJ€KHO Bif
cy0’€KTHOTO CKJIAy MIPABOIOPYIIEHH; 3aJI€KHO Bif
OPUAUYHOTO (PAKTy, IO IMOPOMKY€E CiMeliHi mpaBo-
BifIHOCMHU; 3aJIeKHO Biji IPAaBOBUX HACJIiIKiB 3axu-
CTY, IePeCiJyBaHNX iHIIIIaTOPOM BaXHCTy CiMeTHIX
IpaB; 3a IPABOBMMM HACHiZKaMU Ta (DYHKIiOHAJb-
HOI0 CIIPAMOBAHICTIO; 3a (hopMaMM 3aXUCTy CiMmel-
HUX mpaB Ta inrepecis. Illo crocyerbesa momisbHOCTL
BUJiJIeHHA nuX ab0 iHIMKUX KPUTEPiiB 11 Kiaacudi-
Kalii cmocobiB 3aXmCTy ciMeiHUX TpaB Ta iHTepecis,
BiITOBiIHI MUTAHHS CTAHYTD IIPEMETOM IOATBITAX
HAYKOBUX JOCJi»KeHb.
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AnHoranis

T'aspik P. O. IIpo6aemu kaacudikranii croco6is 3axu-
CTy ciMeilHUX NPaB Ta iHTepeciB y ciMeitHO-TPaBOBiii TOK-
tpuHi. — Crarra.

HayxkoBa crarrs mpucBsueHa OCTiIKEHHIO JOKTDHU-
HaJIbHUX [JKepes, SKUMHU BU3HAUEHi BJACHI migxomum mo
kaacudiraimii cmocobiB 3axucTy ciMeiHUX MpaB Ta iHTe-
peciB, ix ysaraabHeHHA Ta BHUAIJEHHS ONTUMAJILHOTO
mepestiky cmocobiB 3aXMCTy ciMefHUX MpaB Ta iHTepeciB.
IIpoanamizoBaHO HOTIIALM YKPAIHCBKUX Ta 3apyOi/KHIIX
BUEHUX-TIPABO3HABIIB BiIHOCHO JaHOI ITPOOJIEeMaTUKMU.
OOr'pyHTOBaHO BUIiJIEHHS B AKOCTI CAMOCTIHHUX CIIOCO0iB
3aXMCTy CiMEeHUX IIPaB Ta iHTepeciB BUBHAHHS CiMeHOTro
IpaBa Ta iHTepecy; CTATHEHHS HEYCTOWKH y pasi mopy-
IIeHHA ciMeHOro mpaBa Ta iHTepecy; MOMKJIUBICTL 0COOH
Yy CYZOBOMY IIOPAAKY CIPOCTYBATH HEJOCTOBipHY iH(OP-
Mariiio mpo cebe, WIeHiB ciM’i, a TaKOK IPaBO Ha BiAIIKO-
IyBaHHS IMKOAU, 3aMOigHOI 30MpaHHAM, 30epiraHHaM,
BUKODUCTAHHAM Ta IOIIKDPEHHAM Takol iHdopmamii €
OKPEMUM CIIOCO00M 3axXHCTy CiMeHHMX IIpaB Ta iHTepe-
ciB. Takox y ciMeliHO-IpaBOBifl JOKTPUHI BUILISIOTHCS
TakKi crmoco0u 3axUCTy, AK: BUBHAHHS NMPABOUMHY (TOOTO
ciMeiHO-IIPaBOBOTO JJOTOBOPY, ILII00Y, TOII0) HEAiHCHUM,
sKe 3MiCTOBHO OXOILIIOETHCA TAKUM CIIOCOO0M 3aXUCTY AK
aHYJIOBaHHA IPABOBiHOIIEHHA; CKOPOUEHHA CiMeHHUX
TIpaB, fAKe II0 CYTi € 3MiHOIO CiMEHOT0 TPaBOBiTHOIIIEHH.
3asHaueHo, 10 B Teopii ciMeiiHOTO mpaBa BUILISETHCS
IINPOKUI Iepeik KpuTepiiB a1d kaacudikamii cuocobis
3aXMCTy CiMeHHMX IIpaB Ta iHTepeciB: 3aJe:KHO Bix BUIY
TIpaB, 10 3aXUIAIOTHCS; 3aJI€KHO Bifl I[iIbOBOI CIIPAMOBA-
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HOCTi; 3aJIe;KHO BiJi XapaKTepy 3aBIaHb (3a pesyabTaToM,
Ha AKUU PO3PaxOBAHO 3aCTOCYBAHHSA CIIOCO0IB 3aXWUCTY);
3aJIE’KHO BiJ Toro, umi Ail cCIpAMOBaHI Ha 3aXUCT CiMel-
HUX TIpaB — caMuX cy0’eKTiB ciMeTHUX BiIHOCHH YU I0PHC-
JMUKIIAHUX OpraHiB; 3aJle}KHO BiJ BUIY IIpaB, IO IOTPe-
OyIOTH 3aXUCTY: CIIOCOOM 3aXWCTY; 3aJ€KHO Bifl MOPAIKY
3aXMCTy; 3aJIEXKHO Bij imimiaTopa 3axmcTy; 3ajIeKHO Bix
cy0’€KTHOIO CKJIay IIPABOIOPYIIEHH; 3aJI€3KHO BiJ] I0pPH-
IUYHOTO (haKTy, IO MOPOAIKYE CiMeliHi IPaBOBITHOCUHY;
3aJIE’KHO BiJ] IPaBOBUX HACIIAKiB 3aXMCTy, IePECTIiyBa-
HUX iHII[iaTOPOM 3aXMCTy CiMeHHUX IIpaB; 3a MIPABOBUMU
HackiikamMu Ta (YHKIIOHAJLHOIO CIPAMOBAHICTIO; 3a
(opmamu 3axucTy cimeiitHux mpas Ta iHtepecis. Illo cro-
CYEThCA JOIIIBHOCTI BUIIIEHHSA IUX a00 IHIIUX KpHUTe-
piiB mua kaacudikamii cmocobiB 3aXUCTy CiMeHHUX IIpaB
Ta iHTepeciB, BiATOBigHI HIWUTAHHSA CTAHYTH IIPEIMETOM
MOJAJBIINX HAYKOBUX JOCTiIKEeHb.

Kanawouosi cosa: 3aXucT ciMefHUX IpaB Ta iHTEPeCiB;
(opma 3axmcTy ciMeHHUX IpaB; CII0cib 3aXMCTy ciMeHHIX
IpaB; BUAM CIIOCODIB 3axXMCTy CiMefHHX mpas; cimeitmi
IIpaBa; cimeiini inTepecu.

Summary

Havrik R. O. Problems of classification of methods of
protection of family rights and interests in family-legal
doctrine. — Article.

The scientific article is devoted to the study of
doctrinal sources, which define their own approaches
to the classification of methods of protection of family
rights and interests, their generalization and selection of
the optimal list of methods of protection of family rights
and interests. The views of Ukrainian and foreign legal
scholars regarding this issue are analyzed. The selection
as independent methods of protection of family rights and
interests of recognition of family rights and interests is
substantiated; collection of penalty in case of violation of

family law and interest; the possibility of a person in court
to refute inaccurate information about himself, family
members, as well as the right to compensation for damage
caused by collection, storage, use and distribution of such
information is a separate way of protecting family rights
and interests. Also, the family law doctrine distinguishes
such methods of protection as: recognition of the deed (that
is, a family law contract, marriage, etc.) as invalid, which
is substantively covered by such a method of protection as
annulment of the legal relationship; reduction of family
rights, which is essentially a change in the family legal
relationship. It is noted that in the theory of family law, a
wide list of criteria is distinguished for the classification
of methods of protection of family rights and interests:
depending on the type of protected rights; depending
on the target orientation; depending on the nature of
the tasks (by the result, for which the use of protection
methods is calculated); depending on whose actions are
aimed at protecting family rights — the subjects of family
relations themselves or jurisdictional bodies; depending
on the type of rights that need protection: methods
of protection; depending on the order of protection;
depending on the protection initiator; depending on the
subject composition of the offense; depending on the legal
fact that gives rise to family legal relations; depending
on the legal consequences of the protection pursued by
the initiator of the protection of family rights; by legal
consequences and functional orientation; by forms of
protection of family rights and interests. As for the
expediency of selecting these or other criteria for the
classification of methods of protection of family rights
and interests, the relevant issues will be the subject of
further scientific research.

Key words: protection of family rights and interests;
form of protection of family rights; method of protection
of family rights; types of ways to protect family rights;
family rights; family interests.
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3AXHCT IIPAB TA IHTEPECIB IITEI B YMOBAX BOEHHOT'O CTAHY

Ina mobynoBu mpaBOBOi Jep:KaBu HEOOXiAHUM
€ HAJiJeHHS IPOMASH MIMPOKUM KOMILIEKCOM IIPaB
i cB0OOJ, (DYHIAMEHTOM IIEPCIEeKTUBU SKUX € 00CAT
IIpaB Ta ¢cBOOO AUTUHY — CUCTEMU MOMKJIUBOCTEH 11
IiJTiCHOTO PO3BUTKY AMTUHU B YMOBaX CePeIOBUIIA,
BPaXOBYIOUM HE3PLTiCTh AUTHHM (3a MiKHApPO-
HO-IIPABOBUMY aKTaMU 3PiJIol0 BUSHAETHCS JIIOJUHA,
sKa pocarya 18-t pokis).

BigmoBigHO 0 3aK0oHOZAaBCTBA YKpaiHu 0XOpOHA
JUTUHCTBA B HAII Nep:KaBi BUBHAETHCA 3aTajIbHO-
HAI[iOHAJBLHUM IPiOPUTETOM i 3IiHICHIOETHCS 3 METOIO
3a0e3meuyeHHs peajisaiii mpaB IUTWHU HA MKUTTH,
OXOPOHY 3I0pPOB’s, OCBiTY, COIliaJbHUI 3aXMCT Ta
BCeOIUHUI PO3BUTOK.

B ymoBax BefeHHS BOEHHUX [ilt 3 KpaiHo-arpe-
COPOM, BBeJEHHSA BOEHHOI'O CTAHY 0COOJIHBOI aKTy-
aJbHOCTI HAOyBAalOTh HAJe:KHA OXOPOHA 1 B3aXWCT
iHTepeciB miTei, amiKe AUTUHCTBO € HANBaKJIUBI-
UM TIepiogoM B MKuTTi Joguuu. CaMe B TUTHUHCTBL
BizmOyBaeThbca (pOPMyBaHHS JOAUHU (BisuuHO, MCHU-
XiuHO, iHTeJIeKTyaJlbHO, HA0YBAIOTHCSA BCi HEOOXimHL
3HAHHS, BMiHHA 1 HABUUKU.

[ligmucanusa Vrpaimoro Komsenmii mpo mpasa
JUTHHY 03HAUAE BUSHAHHS IIPiOPUTETHOCTI CiMeHIX
(bopm™ BIAIITYBAHHSA JiTeH-CUPIT Ta miTel, mosbaBie-
HUX 0aTbKiBCHKOTO MiKJIyBaHHS, HAJ IOIIAPEHOIO
TPUBAJIUK Yac IPAKTUKOIO Iepejaui aiTeir Ha BUXO-
BaHHA [0 Jiep:KaBHUX ycTaHOB. OIHAK HUHI MUTAHHSA
MO0 3aXMCTy IPaB Ta iHTEpeciB AUTWHU CTOITh
IUpIe, ajsKe B YMOBAaX AKTUBHUX BOECHHUX i
mOTPeOYIOTh 3aXUCTy He JIUINE AiTH-CUPOTH U AiTH,
mo30aBiieHi 6aThbKiBChKOTO IiKJyBaHHA ¥ AiTH, AKi
B MUPHUI yac Maju 0aTbKiB i He HOTpeOyBaIK TaKOTO
3aXUCTY.

[uTtwHa € caMOCTiftHIM Cy0’€KTOM HaNeKHUX it
oco0uCcTUX i MalHOBUX IIPaB, IO BiAMOBigae I1OJIO-
KeHuaM KoHBeHIIiI mpo mpaBa UTWHU Ta TPUNHSI-
THM Ha cebe YKpaiHoo 30008’ A3aHHAM 3a0€3IeUnTH
3aXMCT TIpaB Ta iHTepeciB miteir. IHTepec MoO:KHA
BU3HAUNTHU K 00’ €KTUBHY KATeropiio, 1o mpeacTas-
Jisie 06010 YMOBH 0J1aromnoiyuus cy0’eKTa, B HAIIOMY
Jocaimkenui — gutunu. [Ipasa K mitei Bimobpaskeri

© C. C. Kypuno, B. B. Bragumescbka, 2022

V BeJIUKiN KiTbKOCTI YKpPaiHChKUX 3aKOHOJABUMUX Ta
IHITIX HOPMATUBHO-IIPABOBUX aKkTax. OqHAK, HE3Ba-
JKAIOuUM Ha IMIPUBEJEHHA B3aKOHOJABCTBA YKpaiHm
V BiITOBiIHiCTS 3 HOPMaMU MisKHAPOIHOTO IIpaBa, Ha
IPaKTUI BUHUKAE I YMMAaJIO MUTAHb IOA0 3aXH-
CTy IIpaB Ta iHTepeciB miTei.

BigmosigHo 10 mitouoro 3aK0HOAABCTBA (K B MUP-
HUH Yac, Tak i HUHi) BCix giTelt MoKHA MOAIIUTY HA
THX XTO 3HAXOAMUTHLCA IiJ 0AThbKIBCHKUM IiKJIyBaH-
HAM i XTO #oro mos0aBieHU# (IiTH-CcUPOTH ¥ AiTH,
skl mos6aBieHi 6aTbKiBCbKOro miKJIyBaHHS). 3a0es-
TeueHHs [IPaB Ta iHTepeciB miTei BinbyBaeTbes, Bif-
MOBigHO, 0aThbKaMM, OmiKyHaMu ab0 MiKJyBaIbHU-
KaMM, B IPUAOMHUX CiM’AX Ta AUTAUUX OYAMHKAX
cimeitHoro Tumy. 30KpeMa, MHUTAHHS I0A0 3a0es-
TMeUeHHS «HAaWKpaIluX iHTepeciB JUTHHU», 3aXUCT
MaiHOBMX IpaB AUTHUHU, 30KpeMa, 3aXHCT IIpaBa
BJIACHOCTi Ha meBHe MaiiHO. Came ToMy mepenbaueHe
HOTapiaJbHe IMOCBi[UeHHS BiIMOBIIHUX IPABOYMHIB,
HeoOXiHiCcTh OTPMMAaHHS 3TOJM B OPraHax OIMiKHU Ta
MiKJYBaHHS TOIIO.

Besnepeuno, HaKpaIuM Iad TUTUHA € TPOKHU-
BaHHA B CiM’13 MI00IAYNMY 0aThbKAMMY, IKi M KJIYIOTHCS
He JIIe PO MaTepianbHi MuTaHHd, a i 3abesmeuy-
I0Th «3[I0POBY» MOpPaJbHY arMoc(epy CIiIKYBaHHI,
MaroTh 3/I0POBY ICUXiKY TOITO. KO0 K TUTHUHA 3aJIH-
IITHAJIACS CHPOTOIO a60 3K i 0aTbKu 030aBeHi 0aThKiB-
CHKUX IIPaB, 3aKOHOJABEIlb Iepeadauac MOKJIUBICTH
BCTAHOBJIEHHS OIMiKM a00 MiKJYBAHHSA HAJ TUTHUHOIO,
VCUHOBJIEHHS, SHAXOMKEHHS Y IPUHOMHHUX ciM’aX Ta
TUTAUINX OyIUHKAX CIMEHHOT0 THITY.

3araabHUM MPUHIUIIOM, Ha AKOMY I'PYHTYETHCS
Bechb iHCTHTYT YCUHOBJEHHS, € HalKpalre 3adesre-
YeHHS IIPYW YCUHOBJICHHI 3aXUCTy iHTEpeciB TUTHUHM.
Came iHTepecu JUTHHU MAaiOTh OYTH BU3HAUAJIHLHUM
KPUTEpieM OIiHKH 0cib, AKi 0a:KkaiTh OYTHU YCUHOB-
JIIOBAYaMM, IIiJl YaC BUHECEHHS CyJaMU PillleHb PO
VCUHOBJIEHHS, BiIMiHY YCUHOBJIEHHS TOINO. AHai3
MPAaBOBiIHOCHH, SKi BUHUKAIOTH B Pe3yJbTaTi ycu-
HOBJIEHHS, AI0Th 3MOT'Y BECTH MOBY IIPO MOXKJIUBICTH
CTBOPEHHS CIIPAaBKHIX CiMeHUX BiTHOCUH MiX ycu-
HOBJIIOBAUEM Ta YCUHOBJICHIIM.
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3abesmeueHHA iHTEpeciB AWUTUHM TPU YCUHOB-
JIeHHI BUpasKaeThcA B caMiif mpaBoBifl cyTHOCTI
JAHOTO iHCTUTYTY, AKKUI IpeAcTaBiAe cob00 mpio-
puUTeTHY (POPMY BIAAIITYBAHHS B CiM’I0 JiTeH-CHUPIT
Ta gitei, AKi sanummuancsa 6e3 mMiKJIyBaHHA 0aThb-
KiB, 3 MeTOI0 iX BUXOBaHHA, YTPUMaHHA, HABUaHHA
Ta 3aXMCTY, a TAKOXK HAOYTTA YCUHOBJIIOBAUAMU
0aThbKiBCLKUX MpaB Ta 000B’dA3KiB, mpM AKIN MixK
VCUHOBJIOBAUYAMHU Ta AUTUHOI BUHUKAIOTH IIPaBO-
BigmocmHM, mMOAiOHI O MPaBOBiZHOCHMH MiK 0aTh-
KaMu Ta JiTbMH.

Y 8B’A3Ky C ocTaHHIMEM mofigMu B YEKpaimi,
a caMe, BBeJIeHHAM BOEHHOT'O CTaHY, eBaKyarii fgitei
Ta cimMel 3 JiTbMU B Oe3IeUHi 30HH B Me:Kax Y Kpaiuu,
a TaKO’K 3a MeXKi YKpaiHu — [0 iHIITKUX epKaB, aKkTy-
aIi3yBaNCh NHUTAHHS INMOAO0 YCHHOBJIEHHS [iTeH.
Koxxra nuTmHa, dKa THUMYAcOBO ab0 HAB3aBIKIU II03-
0aByieHA CiMeHOTO OTOUEHHH, MAa€ IIPABO HA BaXWUCT
Ta Ha 0COOJMBY JOIIOMOTY 3 OOKY Jep:KaBH, B IMEPIITY
Yyepry, IMUISXOM CTBOPEHHSA HAJIEKHUX YMOB i MOXK-
JUBOCTEH OJd il yCHHOBIEHHS. S0KpeMa, aKTHUBHO
00TOBOPIOIOTLCA MUTAHHS IMI0J0 YCWHOBJEHHSA I'PO-
MaAsHaMu YKpaiHu miTed, SKi TaKOK € TPOMaIIHUI
Yxpaiuu (BHYTPIiIlIHE YCUHOBIEHH).

PeryioBanHA mporecy yCUHOBJIEHHSA B YKpaiHU
BimOyBa€eThCA 3a MOMOMOTOI0 3aCTOCYBAHHS HUBKU
HOPMATHUBHO-IIPABOBUX aKTiB, cepes oCHOBHUX: KoH-
crurynida Yrpaiuu [1], CK Ykpainu [2], [IK Ykpaian
[3], LOIIK Yrpaiuu [4], 3akoru Yrpainu «IIpo oxo-
pory auTtuHCTBa» [5], «IIpo opranm i ciyx0bu y cipa-
Bax [iTell Ta CHeIiaJbHi ycTaHOBU 1A AiTei» [6],
«IIpo 3abesmeueHHsA OpraHisailiiiHO-IIPAaBOBUX YMOB
COIIiaJbHOTO BaXMCTY AiTeH-CUpIT Ta miTeil, mos3bas-
JeHnX 6aThKiBCHKOTO MiKJyBaHHA» [7], mOCTaHOBU
Ka6inery MinicTpiB Yrpainu [8; 9] ra immux HopMma-
TUBHO-IIPABOBUX aKTiB.

BapTo 3asHaumTwy, 110 BiIHOCHO «HOBMM» Opra-
HOM V c(epi 3aXuCTy mpaB AiTel, B TOMY YHCJIi IIpu
ix ycuHOBIIeHHI, € HamioHanbHa comiasbHa cepBicHA
cay:x0a Ykpainu, SKa BHU3HAUEHA «JK IeHTPAJIb-
HUI OpraH BUKOHABYOI BJAAW, MisSJIBHICTH SKOTO
CIPAMOBYEThCA Ta KoopAuHyeThcsa Kabinerom Mimi-
ctpiB Yrpainu uepes MiHicTpa comiaabHOI MOTiTHKT
1 AKUWI peayisye Aep:KaBHY MOJITHKY y chepi coIri-
aJbHOT'O BaXWCTy HaceJeHHA, 3aXMUCTy IIpaB AiTeH,
3IiMICHEHHS IeP/KAaBHOTO KOHTPOJIIO 38 JOTPUMAHHAM
BUMOT 3aKOHOJABCTBA IIiJ yac HaJaHHS COIiaJbHOI
TiITPUMKH Ta 3a JOTPUMAaHHAM Ipas miteir» [10].

OpuuM 3 OCHOBHUX 3aBIaHb Harrcay:x0u € peari-
3aIlid Jep:KaBHOI MOJITUKY Y cpepi YCHHOBIEHHSA Ta
saxmucTy mpas giteii. Tax, Hameny:x6a Hagae B ycra-
HOBJICHOMY IOPSAIKY I'POMaAAHaM Y KpaiHyu — KaHIu-
JaTaM B YCHHOBJIIOBaUi iH(opMmaliito mpo aiTel, Aki
MOKYTh OyTHU YCUHOBJIEHI, a TAKOK HATIPABIEHHS [
3HAMIOMCTBA 3 OUTHHOIO 3a MicIeM ii IPOKWBAHHSI;
BHOCHUTD 0 CHCTEeMHU IIeHTPAaIi30BaHOTO O0JIKY AaHi
Ipo miTeli-cupiT Ta fiTei, mo30aBiIeHHX OaTHKiB-
CHKOTO MKJIyBaHHA, AKi MOKYTh OYTH YCUHOBJIEHI.

Ilos10 BHYTPIMIHLOTO YCUHOBJIEHHA IIi/J] Yac BOEH-
HOT'O CTaHy BiJIOBIIHWI IMEHTPAJTLHUI OpPraH BUKO-
HaBUOi BJIAJM IPO BBEIEHHA 00Me:KeHb He 3afBJIAB
Ta My0JIiKyBaB 3 IHOTO IPUBOAY iH(opMarii, a Tomy
POOMMO BUCHOBOK, IIT0 BHYTPIIlTHE YCUHOBJIEHHS Bijl-
O0yBaeThCA Y 3BUUANHOMY IOPAAKY.

30KpeMa, T.B.0. HAUAJbHUKA CIY:KOM y clipaBax
mireir O. fbKo 3a3HauaE, IO «HA IePio] BOEHHOTO
CTaHy WpoOIeAypa YCUHOBJIEHHS BinOyBaeThcsa Ha
3arajJbHUX IiJcCTaBax, 3 ypaxyBaHHAM BUMOT, AKi
BcranosieHi CK Ykpainu ta Ilopaakom sgilficHeHHS
ITiSTBHOCTI 3 YCMHOBJIEHHA Ta 3MiMCHEHHS HATJIAIY
3a JOTPMMAaHHAM IIPAB YCUHOBJIEHUX JiTell I BUAiIAE
TaKi « MOMEHTH» IPOIeyPU YCUHOBJIEHHA:

1. yCUHOBIEHHAM € MPUUHATTSA YCUHOBIIOBAUEM
y CBOIO CiM 10 0cO0M Ha IpaBaxX CHHA UM JIOHBKHU 32
3MiMICHEHHAM PiIlleHHS CYLY;

2. YCUHOBJIEHHSA ITPOBOAUTLCS B HAWBUINUX iHTEP-
ecax AUTUHU IJd 3abesmeueHHs cTadiapHMX 1 rap-
MOHIAHHUX YMOB i1 JKUTTH i € IPiopUTETHOI (POPMOIO
BJIAIITYBAaHHSA AiTell cupiT Ta fiTei, mosbaBIeHUX
0aTbKiIBCHKOTO MiKJIYBAHHS,;

3. YCUHOBUTH MOXKHA TUTHUHY, KA IepedyBae Ha
MiciieBoMy 00TiKY B cy:k0i y clipaBax AiTeii B paitoH-
Hili, paitonniit B M. Kuesi Ta CeBacTomoJri mep:xammi-
HicTpailii, BUKOHaBYOI'0 OPraHy MicIleBoi, paioHHOI
B MicTi pagu, a came: HiTH-CUPOTH, IiTH, M030aBIeHL
0aThbKiBCHKOTO MiKJIyBAaHHS, JiTH, 0aTbKY AKUX AN
3TOZY HA YCUHOBJIEHHS;

4. mig yac pos3ryAy MUTAHHS MPO YCUHOBJIEHHS
OpraHU OIiKY MepeBipAI0Th BEMUKY KiJbKIiCTb JOKY-
MEHTIB, JJIs BCTAHOBJIEHHS 00CTABUH 3 TPUBOAY OATh-
KiB i caMol IUTHHY, 3 ACOBYIOUM, YU MOXKe BiH OyTH
YCUHOBJIEHUH;

5. TaKOX BCTAHOBJIIOIOTHLCA HAABHICTD Y TUTUHU
IHIIUX poOAWYiB, fAKI MamTh IIepeBasKHE IIepen
iHmumMy mpaBo Ha ii yCuHOBAEHHS a00 poauuiB, dKi
MOXKYTb HiKJyBaTUCA IIPO JUTHHY Ta iHImI obcra-
BUHU;

6. B yMOBi BifiHM CKJAIHICTh IIOCTAHOBKHW Ha
00JTiK mosifiTae y BifCcyTHOCTI o(iIifiHMX HOCTOBip-
HUX IiATBEPIKeHb TAKOI'0 CHPITCTBA i HEMOMKJIN-
Boctri ix orpumaru. [iTm MOXKyTh MaTu OpariB abo
cecTep, AKi 3a 3araJbHUM IIPABUJIOM HE MOXKYTh
OyTH po3ayUeHi IpU YCHHOBIEHHI. BifHOCHO TakMX
IiTel € IIe [Ba MPaBUJa, IKi He MOKHA IIOPYIITyBaTH]:
YCUHOBJIEHHSA He MOJKe IIPOBOJIUTUCA, AKIIO € HaAid
HA YCIIIIHWI PO3WIYK i B033 eqHAHHA ciM'i B Kpa-
X iHTepecax TUTUHY; YCUHOBJIEHHA HEMOKJIMBO,
SAKIIO IIle He MPONIIOB PO3YMHUM mepiox (2 poxm),
TMPOTATOM SKOTO0 0yJu 3pobJieHi Bei MOMKJINBI KPOKH
IJIs POBINTYKY 6aThKiB a00 iHIMNX BaKJIMBUX UJIEHiB
cim'i» [11].

TomMy BasKJIMBO YHUKHYTU IIOMUJIOK Ta 3abesIie-
YNTH HARKPAIIi iHTepecu KOKHOI IUTUHY, HafaBaTu
TOIIOMOT'Y iTsaM, AKi ONMHWINCH 6e3 0aThbKiB, 1110 He
€ MOJKJIUBUM 0e3 3BepPHEHH [0 CcIleliamicTis, a caMe,
y CIy:KO0M y cIpaBax fiTeil. A mosuiis «HeramHOTO
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VCUHOBJIEHHSI» MOKe OyTH pO3IliHeHa K IImaxpai-
cTB0. B mamomy Oyze mMaTu Micile mOpYIIEHHS IpPaB
IisTel, a B OKPEMUX BAIAAKAaX — JOJATKOBA TPAaBMa-
TU3AIlid IUTUHY, TOPTiBIi giTbMu ToIIO [12].

Or:xe, YCUHOBJIEGHHSA IPOMAafdaH YKpaiHu rpoMa-
OaHaMy YKpaiHnu BifOyBaeThCs 3a CTAHAAPTHOIO, He
CIIPOIIIEHOI0 TIPOIEAYPOI0, IO MA€ HA METi 3aXWUCT
mpaB Ta iHTepeciB giTeil. BpaxoByouu Te, 110 IpoIle-
JIypa YCUHOBJIEHHS Iepenbdauae TOCUTH BEJIUKY IIepe-
BipKy ZIOKYMEHTiB, 00CTaBUH IOZ0 0ATHKIB AUTHUHU
Ta ¥ camoi AWTHMHM, HeOOXiZHiCTH 3HAXOIKEHHS
JUTUHU HA BigmoBiZHOMY OOJIKY TOIO, — HEMOXK-
JIUBO pO3IMOYATH TMPOIEAYPY YCUHOBJEHHA [iTeil,
AKi CHPOTIIOTH V 3B ABKY 3 BOEHHUMHU IisIMU, ajiKe
Taki 7iTu He mepeOyBaiOTh Ha O0IIKY 3 YCHHOBICHHI.
Taxo:x HeoOXiZHO 3a3HAUMTH, II[0 B OKPEMUX Perio-
HaX, Je Bim0OyBaioThbCs aKTHBHI 00I0Bi mii, cay:xOu
y CIIpaBax JiTeH Ta CyAW THMYACOBO He 3[ilCHIOITH
ITIOBHOIO MipOIO CBOiX IIOBHOBA’KE€Hb, IT[0 VHEMOMKJIH-
BJIIOE OpPTaHi3aIlif0 IPOIecy YCHHOBJIEHHS i3 TOTPHU-
MaHHSIM BCix HeoOxiguux mpouexnyp [13].

HamionanbHUX yCHHOBJIEHb HE JOCTaTHBO MIJIA
3a0e3meueHHsd BCiX [OiTe#l, SKi IBOT0 IOTPEOYIOTH,
ciM’er0, HACTITKOM YOTO € HEOOXiTHICTL 3amyueHHS
iHO3eMHNX TPOMAJAH 0 YCUHOBJEeHHA. AKIIO cepen
VCUHOBJIIOBAUiB-IPOMAAIH Y KpaiHu GiJIbIicTh CKIIa-
JAl0Th 0c00M, V AKMX HEMAae JKOAHOI JUTWHHU, HATO-
MicTh iHOBeMHi KaHIUAATH B YCHHOBJIIOBAYi (HAIpHU-
KJag, KaHafgi, IIBeIM, aMepUKaHI) YacTo BiKe
MaloTh OJHOI'0 400 KiIbKOX AiTei.

Pasom 3 TuM, i3 BBeIeHHSAM BOEHHOT'O CTAHY BUHI-
KJIa CUTYAaIlifl, KOJIH OiJIbIN peasbHuM € 0hOPMIEHHS
«BHYTPIITHROTO» YCUHOBJEHHHA, aHiK MiKHapPO-
HOro. Taky IO3WUINif0 IIOZ0 YCHHOBJIEHHA AiTeH-IPo-
MaAsH YKpaiHu iHO3eMIIAMHU B Iepion mii BOEHHOTO
cTaHy BHCJIOBWJIO MiHicTepcTBO COIiaJbHOI ITOJI-
TUKY YKpainu, B AKill 3a3HauUMIa IPO HEMOKJINBICTH
B IMOTOYHMX YMOBaX B3IIMCHEHHA MIiKIEP:KABHOTO
YCUHOBJIEHHS.

BigmoBigHO M0 3aKOHOABCTBA YKpaiHu AJIA yCHU-
HOBJIEHHA IUTUHU-TPOMAJIHWHA YKpaiHu iHO3eM-
maMu moTpibma sroga HariomambHoi comianbHOL
cepsicHOI cay:x0u. OpHak, Ha Temepimuiil yac Hair-
corcayskba He POST/IALAE CIIPABY TA HE BUAAE 3TOIH/
JO3BOJIM HA YCUHOBJIEHHA IiTel iHO3eMIIAMHU, TaK AK
yepes aKTUBHI 00#0Bi fii HeMOXKJINBO 3a0e3MeunT
AKiCHY IepeBipKy MOKYMEHTiB iHO3eMHHX TpoMa-
IH, K1 BUABMIN 0asKaHHA yCUHOBUTH AUTHHY [14].
Orxe, MOKHA 3pO0UTH BICHOBOK, III0 ITOKY TaKe YCHU-
HOBJIEHHS ITOCTABJIEHE «HA TIAy3y».

Kpim ycumoBienus 3a0esmeueHHs iHTepecis
JUTUHU MOKe OyTH B3IifiCHEHO CII0COO0OM BCTAHOB-
JIeHHA OmiKm abo miKJyBaHHSA. B yMOBax BOEHHOI'O
CTaHy IOCTPaKAau BCi, OTHAK HAMOiIBIIOr0 3axu-
CTy TOTPeOyIOTh 0co0M, IKi He MOXKYTh cami cobi
IOIIOMOI'TH, Iie, 30KpeMa, AiTH-CUPOTH, IiTm, AKi
mo30aBieHi 0aTbKiBCHKOTO MiKJIyBaHHS, iHIII 0c00H,
SKi € migomiuarMuy a00 K 3a CTAHOM CBOTO 3J0POB’

(K (ismuHOTO, TAK i MCUXiIUHOTO) MOTPEOYIOTH CTO-
POHHBOI TOIIOMOTH.

ITozmo ocib, Aki sanuimuanch 63 6aTHKiBCHKOTO
MiKJYBaHHS BHACIiZOK BeleHHS 00WOBUX [iif, TO
MiJKYBaHHAM IIPO IX IIpaBa Ta iHTepecd MOXKYTh
BaWHATHUCA AK MPUHOMHI cim’i um guTadi OyIUHKHT
cimeitHoro THIY (HA YMOBaX THMYAaCOBOTO BJAIITY-
BaHHA), TaK i poauui, AKi MOXKYTH mpoitTu (Bigmo-
BigHO M0 pilIeHHS ypsAAy) CIPOIINEHY IPOIEAypPY
BJAIINITYBAHHS [iTeli-cupit, JiTe#l, m030aBIeHUX
0aThbKiBCHKOTO IMiKJYBAHHA IIiJ OMiKY/IiKJIyBaHHSI
poaUYiB.

Mimictp comiambaoi momitTukum Mapumu Jlaze0-
HOi 3a3HaumMiIa, 1Mo «uepes3 60ioBi Aii, TepopucTHUHL
o0cTpism pocilficbKuMu BifichKaMu MHPHOTO Hace-
JIGHHSI Ta MAacOBY eBaKyallilo 30iJbIIyeThCsS Kilb-
KicTh miTei, OaThbKU AKMX 3arMHYJM ab0 IIPO IXHIO
IO Ta Micie mepe0yBaHHS HiUOTO He BiZoMoio.
YuuHI HOPMATUBHI aKTH He HAJaBaJIU MOMKJIMBOCTI
BJIAIIITOBYBATH TAKUX TiTEH M0 cCiMeHHNX (hDOPM BUXO-
BaHHA. Bisbiiie Toro, MpolieAypa BIaNITyBaHHA JiTel
mig omiky abo HmiKJYBAHHS POJUYIB BUMArae Takoro
Iepesiky NOKYMEHTiB, AKMH B YMOBaX BOEHHOI'O
CTaHy TMPAKTUYHO HepeasbHo 3i0patu. Ilpm mpomy
IJIs TiTell, TPaBMOBAHUX BiAHOIO Ta BTPATOIO 3B A3KY
3 baTbKaMM, AyiKe BaKJIMBO 3HAXOIUTUCH B YMOBaX,
MaKCUMAaJIbHO HAOIMIKeHNX [0 cimeftHmX » [15].

CopomfeHnii makeT MTOKYMEHTIB OIS POJUUIB,
aKi 0asKaloTh B3ATU JUTHUHY MiJ OMKY/MiKJIyBaHHSI
BKJIIOUAE: B3adBY; KOIiI0 IIacIopTa; AOKYMEHTH,
10 MiATBEPMKYIOTh CiMeliHi, POAMHHI 3B I3KK abo
iHIIMi 3B’ 30K 0CO0M 3 JUTUHOIO (CBiZOIITBO PO Xpe-
IeHHSA a0 iHIMMI TOKYMEHT, BUJAHWH peJiriinoio
oprasisairieo); JOBiIKy Bif HapkoJjora Ta ncuxiaTpa
PO MOXKJIMBICTh BUXOBAHHA IUTHHU, AOBIIKY a00
3adABY OIiKYHA II0/0 BimcyTHOCTI cyaumocti. ITix wac
BOEHHOTO CTaHy TaKOXK € He00OB sI3KOBUM JJII KaH-
JTUIATIB B OMMKYHY Ta MiKJIYBaJbHAKYU IPOXOMKEHHS
KypCcy HAaBUAHHA 3 BUXOBAHHA JiTel, AKi 3aJMIIN-
Juch 6e3 0aThbKiBCHKOTO MiKJIYBAaHHS.

CK Yxpainu Bimjmae mpioputer ciMeiiHOMY BHXO-
BaHHIO fiteit. [litu, AKi saqumuiancd 3 pisHUX IpU-
ynH 0e3 miKJIyBaHHI 0aThbKiB, MOKYTEL OyTHU 3a06e31e-
YeHi IIPABOM HA BUXOBAHHSA B CiM 1 He JIMIIE IIIIAX0M
mepefadi iX Ha YCUHOBJEHHA, Mif OMiKY/HiKJIy-
BaHHA, a Il HAIIPUKJIAJ, 3@ JOIIOMOT'0I0 BUKOPHCTAHHA
IHCTUTYTY IaTPOHATY.

B ymoBax Xe BOEHHOI0O 4Yacy BHUHUKJA CUTYa-
i, KO V [iTell mOMepJn, SHUKJIN 0e3BiCTH TOII0
0aTbKM, AKi B MUDHUH Yac CYMJIIHHO BUKOHYBAJH
¢Boi 6aTbKiBChKi 000B’ a3k, OT:Ke, KiMIbKiCTh miTel,
AKi (aKTUYHO 3aTUITIINCH 6e3 6aTbKiBCHKOT0 MKIY-
BaHH, pocTe ogHA. TaKo:x, BpaxoBy0Un 00MeKeH1
MOJKJIMBOCTi 0(DOPMJIIOBATH TIOBHi ITAKeTH JOKYMEH-
TiB [J1 TaKUX IiTel, HePeaJbHiCTIO BUABICHHSA TOY-
HOT'O MiCId 3HAXOMKEHHS i HMiATBEepPIKEeHHS (PaKkTy
cMmepTi 6aThKiB ToIo MiHicTepeTBo cotianbHol moTi-
TUKW TMPUNAHAJIO PillleHHS CIPOCTUTH HeAKi Impolle-
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nypu. I e crocyernea He snuiie o)OpMIEHHA OMiKY/
TiKJIyBaHHS pofgmuyaMu (IIPo [0 3a3HAUAIOCS BUIIIE).
Taxo:x 0yJI0 CXBaJIeHO PillleHHS, 3TigHO 3 AKUM AiTH,
Aaki samumuaucs 0e3 miKJyBaHHA 0aThKiB, mim wac
BOEHHOTO CTAaHY MOKYTb OyTH BJIAINITOBAHI y IIpHU-
fomui ciM’l un guTaui OyAMHKK cCiMeiHOro TUIY Ha
yMOBax THMMYAacOBOTO BJaIITyBaHHA. | 1ie € BipHUM
pimeHHAM, afKe AiTH, IKi BTpaTUIN 3B’ A30K 3 OaTh-
KaMH, € IICUXO0JIOTIYHO TPABMOBAHUMH i TOTPEOYIOTH
OiATPEMKHN Ta 3aXMCTy. BHXOIZOM € 3HAXOMKEHHA
B YMOBaX, MaKCHMAaJIbHO HAOIMKEHUX [0 CiIMEHHNX.

B xonrekcri 3asHauenoro MixicTepcTBOM COIIi-
aNbHOI MOJMITUKY OyJI0 HAIIPAIlbOBAHO «pillleHHI,
dKe Jae MOMKJUWBICTH Takili AuTmHI mepeOyBaTm
il Yac BOEHHOTO CTaHY HA YMOBaX THMYacOBOTO
BJIAIITYBaHHA B NMPUHOMHIN ciM’i abo gurTadomMy
OyOUHKY CiMelHOro THUIY, IO 3a0e3MeUMTb HA-
Kpalli inTepecu IUTHUHYU IO TOTO MOMEHTA, IIOKH HE
Oyae mocTOBipHO 3’sACOBAaHO, IO CaMe CTAJOCh 3 il
barpramu» [15].

TakoX BaKOHOJABUO BPETyJbOBaHI MUTAHHSA
IIIOI0 AJTOPUTMIB Iifl JJIA opramisamii comiaJgbHOTO
3aXMCTy HOiTell, 0aTbKM SKUX 3arwHYJIHN (CBiZOIITBA
PO CMEePTh BifcyTHi), Ta BimcyTHiI Taki OauM3bKL
ponuui gk 0abycsa, mim, MOBHONITHI cectpa, Opar,
Mauyxa, BiTumM; giTei, 6aTbKu ab0 0JM3BKI pogmui
AKUX He BUXOAATH Ha 3B’A30K ab0 mepebyBaioTh
B MiCIIIX aKTHUBHMUX 00CTpPiNiB, Imig 3aBajaMu, Iopa-
HEeHi B JIiKapHAX.

OTiKe, AKINO AUTHHA ONMHWUJIACI IiJ Yac BiliHU
B CKJAJHUX 00CTaBWHAX, BOHA MOTPeOYe MOMIOMOTH.
Ilna mboro, 30KpeMa, CTBOPEHO CHeIliaJbHUI 00T,
SKUH fa€e MOMKJINBICTh CIOBICTUTH PO HEOOXigHiCTH
JTOIIOMOTTH AWTHHI («Ballla AUTHUHA 3aryOouaacd»,
«BU BUABMIU TUTHUHY 0e3 CYIPOBOAY AOPOCTHUX»,
«BU TpaIioeTe 3 MiKHAPOAHUMU OpraHisamiamu,
AK1 TOTOBI IPUXUCTUTY YKPAIHCHKUX TiTeli», «y Bac
€ iHIIi MUTaHHSA 3 TPUBOAY miTel») [16].

Axrmo ocoba xoue FOIOMOITH JUTHHIi, SKa OIU-
HUJIAcA V BaKKUX YMOBax uepes BiliHy, BOHA MOXKe
TUMYaCOBO IIPUXUCTUTH ii ¥ cBOi# popuHi. 14 1b0T0
HeoOXiHO 3BepHYTHCS B CIy:K0y 3 IpaB JIiTel 3a
MiciieM mepeOyBaHHS JOPOCJIOTO (AKWH XOue IIpH-
XUCTUTH JAWTWHY) abo CKopucTaTucsa dYaT-00TOM
«Iuruna ue cama» (https://t.me/dytyna_ne sama_
bo). ®axisIi 3 mpas giTell gagyTh AeTaNbHI iIHCTPYK-
mii mpo mogasbImi gii. TMMYacoBUE IPUTYJIOK IJIA
IUTUHY He IPUPIBHIOETHCS N0 il YCMHOBJIEHHA i mie
TLIbKY Ha TeBHMI yac. K TiaTbKy 0y Ie MOMKIUBICTE —
JUTHHA II0BEPHETHCS N0 0AThKiB, iHIINX pogudiB a00
B OpraHMU y ciipaBax miTeii [16].

[lizcymoBytoun BUKJaJeHe MO:KHA B3a3HAUUTH,
170 JiepsKaBa MiKJyeThCcA MO iHTepecu AiTel B yMo-
BaxX BOEHHOI'O CTaHy Ha TAKOMY K piBHi, AK i B Mup-
Hui yac. IIpo me cBimuaTh, 30KpeMa, Taki haxTopu
AK CIIPOIIIeHUH MOPAOK Tepefavi AUTUHY IiJ] OTiKY /
TiKJIyBaHHS; «3a00pOHa» CIPOIIEHOI IIPOIeAypU
YCUHOBJIEHHS; HATAHHA MOXKJIMBOCTI IiTaAM, AKi

3aMNIININCh, 0e3 0aThbKiB Iif uac BOEHHOTO CTaHY,
OyTH THMYacOBO BJIAIIITOBAHUMU A0 CiMell AJIsS BUXO-
BaHHA. Pa3om 3 TuM, JaHi INTaHHA, & TAKOXK IUTAHHS
BUI3Iy 32 KOPZOH Ta HACTYITHE IIOBEPHEHHS HA Y Kpa-
iHy B yMOBaX, AKi CKJajucs, MOTPeOyIOTh IOCTili-
HO{ MUJIbHOI yBaru 3 00Ky MiHicTepCTB Ta BiZIOMCTB,
rPOMaJChKMX Ta MiKHapogHMX oprauisamin. Taki
BUKJIMKHU TOTPeOYIOTh KOMILJIEKCHOTO BUPIIIeHHS i3
3aJIYUeHHAM fAK JeP:KaBHUX OPTaHiB, TaK i IpeacTaB-
HUKIiB IPOMaJIHCHKOTO CycIijbcTBa. Ilepmum Kpo-
KOM Ha IIJIAXY iX BUPIIIeHH CTa0 CTBOpeHHA Koop-
TUHAIIIHHOTO IIITa0y 3 IUTAHb 3aXUCTY IPaB JUTUHUI
B YMOBaX BOEHHOI'O CTaHY.
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Anorania

HKypuno C. C., Braduwescvka B. B. 3axucr mpas Ta
iHTepeciB giTell B yMOBaxX BOEHHOTO cTaHy. — CrarTTd.

Y crarTi poOSTIAHYTO HMUTAHHS IIMOAO OCOBJIMBOCTEMH
3aXWUCTY IIPaB Ta iHTepeciB miTell, AKi BUHUKAIOTH BHACJI-
JIOK BBeJleHHS BOEHHOTO CTaHy B YKpaiHi, IO CTAJI0 BUMY-
IIIeHOI0 MipOI0 BHACJTIZOK ITOBHOMACIITAOHOTO HACTYILY
KpaiHu-arpecopa.

3asHaueHo, 10 HAWKpPAIUM [ TUTAHU € MPOKHU-
BaHHA B CiM’1 3 M00IAUNMY OaTbKAMM, AKi MiKJIYIOTHCS
He JWIe TIpo MaTepiajbHi MUTaHHA, a ¥ 3a0e3MeUyioTh
«3OPOBY» MOPAJbHY aTMoc(epy CIiIKYyBaHHA, MaiOThb
3I0POBY ICHUXiKy TOI[0. SIKIIO K OWTWHA BaJIUIIUIACH
cupoToo abo i ii 6aThKu mo36aBiIeHi HATHKIBCHKUX TIPaB,
3aKOHOZABeIb Iepefdauae MOKJIUBICTH BCTAHOBJIEHHS
omikm; abo MiKJIyBaHHA HAJ JUTUHOIO, YCUHOBJIEHHS, 3HA-
XOI)KeHHSA y MPUUOMHUX CiM'aX Ta AUTAYMX OyIUHKAX
cimeitHOrO THIIY.

ITpoananizoBaHO OCHOBHI 3aBIAHHSA BiIHOCHO « HOBOT'O»
oprany y cepi 3aXucTy IIpaB AiTeil, B TOMY YMCJIi IIpH iX
ycuHOBJIEeHHI, a came HamioHanbHOI corfianbHOI cepsic-
HOI cay:k0u YKpainu, AKa BU3HAUEHA «AK IEHTPAJbHUI
opraH BUKOHABUOi BJIajgu, NiAJBHICTH AKOIO CIPAMOBY-
eThea Ta KoopauHyeThesa Kabinerom MimicTpiB Yrpainu
yepes MinicTpa comiaabHOI HOMITHKY i AKUI peasisye aep-
JKaBHY MOJMITHKY Y cdepi comiaTbHOTo 3aXUCTY HAaCeNeHH,
3aXMCTy IpaB AiTeil, 3HilicHEeHHS AePKAaBHOTO KOHTPOJIIO
3a TOTPUMAHHSAM BHMOT 3aKOHOJABCTBA IIiJf Uac HaJaHHA
COI[iaJIbHOI MATPUMKH Ta 3a JOTPUMAHHAM IIPaB AiTEH» .

3p00JieHO BUCHOBOK, II[0 B IIePi0f BOEHHOT'O CTAHY IIPO-
Iefypa YCUHOBJEHHA I'DOMAJAH YKpaiHU IpoMajdHAMU
Yxpainu BimOyBaeThCsA 3a CTaHAAPTHOIO, HE CIPOINEHOIO
IPOIeAypPOl0, 1[0 MA€ Ha METi 3aXHCT IIpaB Ta iHTepe-
ciB miTe#i. BpaxoBytouu Te, 1110 IPOIEAypa YCUHOBIEHHS
mependavae JOCUTH BeJIUKY IIepeBipKy JOKYMeHTiB, obcTa-
BUH IOA0 OAThbKiB AUTHUHU Ta i caMoi TUTHHM, HEOOXia-
HiCTh BHAXOM)KEHHS AUTHHM HA BigNOBiZHOMY OOJIKY
TOII0, — HEMOKJIMBO POSMOYATH IPOIEAYPY YCUHOBIEHHS
niTeii, AKi CUPOTiIOTH Y 3B’ A3KY 3 BOGHHUMU JisIMU, aJ ke
Taki 1iTH He mepedyBaioTh HA O0JMIKY 3 YCUHOBJICHHS. Y CH-
HOBJIEHHA K YKpaiHCBKUU [iTeldl TpOMaAAHAMYU IHIIMX
KpaiH B3araJi «II0CTaBJIeHO Ha Iay3y», aKe i3 BBeeHHAM
BOEHHOT'O CTAHY HEMOXKJIMBUM € OTPUMAHHA 3T0JU HA yCU-
HoByeHHA HarionanbHol comiaabHOI cepBicHOI cay:xOwM,
sAKa uepes aKTHBHI 00#0Bi [Iil He Mae MOMKJIMBOCTI Imepe-
BipUTH TOKYMEHTH HAJEKHUM UMHOM Ta HAJATHU 3TOAY Ha
YCUHOBJIEHHA JiTeH.

BceTanoBIeHO, 10 CIIPOITIEHO MPOIEAYPY 0(OPMIEHHS
OMiKM/MiKJYBaHHA Ta THMYACOBOTO CiMEHHOTO IPUTYIKY

OUTHHH, KA BHACIIJOK 00M0BUX Ailf BTpaTuia 6aThKiB Ta
IHITMX 3aKOHHUX IIPEACTABHUKIB Ta MOTPe0ye MiKIyBaHHS
7 goryany.

Katouosi crosa: muTuHa, 3aXMCT IIpaB Ta iHTepecis,
VCUHOBJIEHHS, OMiKa Ta IIKJIyBaHHS, IpUioMHA cim’d,
THMYaCOBUY IPUTYJIOK, BOEHHU CTaH.

Summary

Zhurylo S. S., Vladyshevska V. V. Protection of the
rights and interests of children under martial law. -
Article.

The article deals with the specifics of protecting the
rights and interests of children, which arise as a result of
the introduction of martial law in Ukraine, which became
a forced measure due to the full-scale offensive of the
aggressor country.

It is noted that the best thing for a child is living
in a family with loving parents who take care not only
of material issues, but also provide a "healthy” moral
atmosphere of communication, have a healthy psyche,
etc. If the child remains an orphan or his parents are
deprived of parental rights, the legislator provides for
the possibility of establishing guardianship or care of the
child, adoption, placement in foster families and family-
type children's homes.

The main tasks of the "new"” body in the field of
protection of children's rights, including in the case of
adoption, namely the National Social Service of Ukraine,
which is defined "as a central body of executive power,
whose activities are directed and coordinated by the
Cabinet of Ministers of Ukraine through the Minister of
Social Policy and which implements state policy in the
field of social protection of the population, protection of
children's rights, implementation of state control over
compliance with legal requirements during the provision
of social support and compliance with children’s rights.”

It was concluded that during the period of martial
law, the procedure of adoption of citizens of Ukraine by
citizens of Ukraine takes place according to a standard,
not simplified procedure, which aims to protect the rights
and interests of children. Taking into account the fact
that the adoption procedure involves a rather extensive
check of documents, circumstances regarding the child’s
parents and the child himself, the need to find the child
on the appropriate register, etc., it is impossible to start
the procedure for adopting children who are orphaned in
connection with military actions, because such children
are not are registered for adoption. The adoption of
Ukrainian children by citizens of other countries is
generally "on hold", because with the introduction of
martial law, it is impossible to obtain consent for the
adoption of the National Social Service Service, which
due to active hostilities does not have the opportunity
to properly check documents and give consent for the
adoption of children.

It has been established that the procedure for
registration of guardianship/care and temporary family
shelter for a child who lost his parents and other legal
representatives as a result of hostilities and needs care
and maintenance has been simplified.

Key words: child, protection of rights and interests,
adoption, custody and care, foster family, temporary
shelter, martial law.
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LEGAL REGULATION OF CONTRACTUAL RELATIONS IN ARCHITECTURAL ACTIVITY

Formulation of the problem. Architecture — is
the art of designing and constructing buildings,
structures, and their complexes to create a comfort-
able living environment. As a form of art, archi-
tecture belongs to the sphere of spiritual culture.
With the evolution of society, ideas about the func-
tions and types of buildings, technical and aesthetic
solutions changed. The purpose of an architectural
structure forms its spatial structure, and the level
of engineering and technology determines specific
methods of its creation. Functional (usefulness),
aesthetic (beauty) and technical (quality) functions
are interconnected in an architectural work. Expres-
sive means in architecture are composition, scale,
proportions, plasticity, texture and color range of
materials [1].

Architectural activity is a complex process, the
ultimate goal of which is the creation of an archi-
tectural object in the form of buildings, structures,
etc. So according to Art. 1 of the Law of Ukraine
"On Architectural Activity”, architectural activity
is defined as the activity of creating architectural
objects, which includes the creative process of find-
ing an architectural solution and its implementa-
tion, coordinating the actions of participants in the
development of all components of projects for plan-
ning, development and improvement of territories,
construction (new construction, reconstruction,
restoration, overhaul) of buildings and structures,
implementation of architectural and construction
control and author's supervision of their construc-
tion, as well as implementation of research and
teaching work in this field.

From a legal point of view, relations that arise in
the process of architectural activity have 3 compo-
nents: 1) copyright relations that arise between the
customer and the author, the result of which is a cre-
ated work of architecture that is protected by cop-
yright; 2) contractual relations arising between the
customer and the designer, resulting in design docu-
mentation; 3) services related to author supervision.

These legal relations are regulated by a number of
civil law contracts. The contractual form for the use
of a work of architecture ensures the realization and
protection of the personal non-property and prop-
erty rights of the author. In addition, the contrac-
tual form meets the interests of users — they acquire

©S. V. Mazurenko, 2022

certain rights to use the work of architecture and
can profit from their implementation. Society is also
interested in the contractual regulation of the use of
works of architecture, since such an order stimulates
the creative activity of its members and contributes
to the increase of the spiritual wealth of society [2].

The aim of this article is to study such an essen-
tial condition of contracts related to architectural
activity, as the object of the contract is a work of
architecture.

Presenting main material. In Art. 2 of the Berne
Convention for the Protection of Literary and Artis-
tic Works (hereinafter referred to as the Berne Con-
vention) provides a list of literary and artistic works
whose authors’ rights are protected. Thus, "the term
"Literary and artistic works” includes all works in
the field of literature, science and art, in whatever
way and in whatever form they are expressed, such
as: books, pamphlets and other written works, lec-
tures, appeals, sermons and other similar works;
dramatic and musical-dramatic works; choreo-
graphic works and pantomimes, musical works with
or without text; cinematographic works, which
are equivalent to works expressed in a way similar
to cinematography; drawings, works of painting,
architecture, sculpture, graphics and lithography;
photographic works, to which are equated works
expressed in a manner analogous to photography;
works of applied art; illustrations, geographical
maps, plans, sketches and plastic works related to
geography, topography, architecture or sciences”
[3].

A work, according to its most common definition
formulated by V. Serebrovsky, is "a set of ideas,
thoughts and images that have acquired as a result
of the creative activity of the author their embodi-
ment in a concrete form accessible to perception by
human senses, which allows for the possibility of
reproduction” [4]. If we analyze the list of works
given in the Berne Convention from the standpoint
of this definition, we can come to the conclusion that
this non-exhaustive list contains both types of works
and the most common forms of their embodiment.

Art. 433 "Objects of copyright” of the Civil Code
of Ukraine is similarly formulated. The objects of
copyright are works, namely: works of architec-
ture; illustrations, maps, plans, sketches and plastic
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works relating to architecture. That is, the objects
of copyright in the field of architecture are works of
architecture, plastic works related to architecture
and forms of embodiment of works (illustrations,
maps, plans, sketches) related to architecture.

The analysis of the provisions of the Law of
Ukraine "On Copyright and Related Rights™ indi-
cates the existence of a conflict between the defi-
nition of a work of architecture and objects of cop-
yright in the field of architecture contained in the
Law of Ukraine "On Copyright and Related Rights”.
Thus, a work of architecture is a work in the field
of the art of construction of buildings and land-
scape formations (drawings, sketches, models, con-
structed buildings and structures, parks, plans of
settlements, etc.) (Article 1 of the Law). At the same
time, the objects of copyright in the field of architec-
ture include works of architecture, urban planning
and garden and park art, as well as illustrations,
maps, plans, drawings, sketches, plastic works
related to architecture (Article 8 of the Law). Sim-
ilarly, the objects of copyright in the field of archi-
tecture are defined in Art. 29 of the Law of Ukraine
"On Architectural Activity”.

If in Art. 8 of the Law to reveal the definition of
a work of architecture, the text of the article can be
stated as follows: "The objects of copyright are works
in the field of science, literature and art, namely:
works in the field of art of construction of buildings
and landscape formations (drawings, sketches, mod-
els, constructed buildings and structures, parks,
plans of settlements, etc.); illustrations, maps,
plans, drawings, sketches, plastic works related to
architecture. It follows that works of architecture,
works of architecture, materialize in almost identi-
cal forms, except for constructed buildings, struc-
tures and parks, which are a form of embodiment
only for works of architecture.

As for models, by their nature they are plastic
works. In view of the above, it is not necessary to
answer the question: whether a work of architecture
is a single object of copyright, and illustrations,
maps, sketch plans and plastic works are different
forms of embodiment of a work of architecture.
Alternatively, it is necessary to recognize the pres-
ence of several more independent works of copyright
in the field of architecture, namely: illustrations,
maps, plans, sketches and plastic works related to
architecture. Among scientists, there are different
views on this problem. Thus, a specialist in the field
of copyright and related rights, D. Liptsyk, believes
that works of architecture covered by copyright
include both buildings and structures, as well as
projects, drawings, plans, and models prepared for
their construction [5].

Another opinion is supported by X. Pizuke, who,
having considered the stages of the architect’s cre-
ative process, singled out two types of copyright

objects that he creates in the course of his activity:
first, works of architectural graphics and plastics,
which are the results of the design stage and con-
sist of sketches, plans, schemes, sections, facades,
perspectives, drawings, layouts and models, and,
secondly, directly works of architecture, which com-
bine buildings, structures and their complexes as a
result of the natural form stage of creating a work of
architecture [6].

According to O. Lyukshin, it is important to
distinguish between the work itself, which has an
immaterial essence and appears as a complex of ideas
and images that receive their objective expression in
the created object, and the form of its embodiment,
that is, the material form that is a material carrier
the work It follows from this that the object of cop-
yright is the work of architecture itself, embodied,
for example, in the forms of an architectural project,
documentation for construction developed on the
basis of an architectural project, an architectural
object, etc. [7]. Pointing out the fallacy of identify-
ing ideas with objects, V. Dozortsev notes that "an
invention cannot be identified with the machine
in which it is embodied. A literary work cannot be
equated with a manuscript or a book. This is a set
of ideas that are the result of intellectual activity,
which have social value regardless of the objects in
which they are embodied, because they can be fixed
in other objects as well” [8].

E. Grekov expresses a similar opinion regarding
the definition of objects of copyright in architec-
ture. He believes that in the field of architectural
activity there is a single object of copyright — a
work of architecture, and the provisions of civil
legislation, which recognize works of architecture
and illustrations, maps, plans, drawings, sketches,
plastic works related to architecture, as independ-
ent objects of copyright are those that do not cor-
respond to the doctrine of copyright, where a work
is recognized as an intangible product of a person's
creative activity. According to E. Grekov, initially
in the author of a work, in particular a work of
architecture, based on certain initial data, a series
of ideas and images are formed, which are formed in
the author’'s imagination into a single object. When
the material result of the expression of the author's
thoughts is changed, in particular in the form of a
sketch, drawing, model, constructed building and
structure, plan of a settlement, etc., the original
author's intention does not change, a new work does
not arise and, as a result, a new object of copyright.
In this case, the actual reproduction of the copyright
object, originally expressed in one form, takes place
in another objective form [9].

In order to answer the above question, it is neces-
sary to investigate the stages of creation of architec-
tural objects. The specificity of architectural activ-
ity lies in the fact that the ideas and decisions of the
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architect are first materialized in sketches, plans,
layouts, later they are embodied in the project, and
therefore are implemented in buildings and struc-
tures of residential, civil, communal, industrial and
other purposes, their complexes, about projects of
landscaping, garden and landscape architecture,
monumental and monumental-decorative art.

The project, in accordance with Art. 1 of the Law
of Ukraine "On Architectural Activities” is doc-
umentation for the construction of architectural
objects, consisting of drawings, graphic and textual
materials, engineering and cost estimates, which
determine urban planning, spatial planning, archi-
tectural, constructive, technical and technological
solutions, value indicators of a specific object of
architecture, and meets the requirements of state
standards, building codes and regulations. Design-
ers need to ensure the compliance of design solutions,
in particular: architectural and urban planning
requirements, defined in urban planning conditions
and land plot development restrictions; source data;
the basic requirements for objects to ensure mechan-
ical resistance and stability, fire safety; safety of
human life and health and protection of the natu-
ral environment, operational safety, noise protec-
tion, energy saving. The composition and content of
design documentation for new construction, recon-
struction, capital repair and technical re-equipment
of buildings, buildings, structures of any purpose,
their complexes, linear objects of engineering and
transport infrastructure is established by the State
Construction Regulations of the National Bureau of
Statistics "Composition and Content of Design Doc-
umentation for Construction» [10].

This regulatory document defines the follow-
ing design stages: 1) technical and economic jus-
tification; 2) technical and economic calculation;
3) sketch project; 4) project; 5) working project;
6) working documentation. The availability and
number of design stages depends on the complexity
category of the design objects and their purpose. For
example, for certain objects, the design is carried
out in the following stages: 1) for objects of non-pro-
duction purpose, a sketch design, and for objects of
production value, a technical and economic feasi-
bility study; 2) project; 3) working documentation.
The sketch project is developed on the basis of the
customer’s task for the principle determination of
requirements for urban planning, architectural,
artistic, ecological and functional solutions of the
non-industrial object, confirmation of the possibil-
ity of its creation, and the Project — for the deter-
mination of urban planning, architectural, artistic,
environmental, technical, technological, engineer-
ing solutions of the object, the estimated cost of con-
struction. When designing, the Project is carried
out on the basis of the approved preliminary stage
of the sketch design. Each of the stages of design is

completed by the preparation of plans, drawings,
documents, calculations, the content of which is reg-
ulated by the State Construction Regulations of the
National Bank of Ukraine "Composition and content
of project documentation for construction”.

After the approval of the Project, according to
the decision of the customer, the working documen-
tation can be developed by the author of the project or
another designer. The development of working doc-
umentation by other designers is carried out in com-
pliance with the author's decisions of the approved
Project and with respect for copyright. Therefore,
the architect’s idea is consistently objectified in
plans, sketches, drawings, which are included in
architectural solutions at all stages of design up to
their implementation in the corresponding architec-
tural object. For example, when building a house, a
sketch project is first developed — an architectural
solution of the building without structural and engi-
neering calculations. Sketches and drawings created
at this stage give the future developer only a gen-
eral impression of the building. However, thanks to
them, it is easier to imagine the appearance of the
building, its style, internal layout. At this design
stage, the architectural part of the Project already
contains a list of drawings, general project data and
specifications, floor plans, facades, and a roof plan.
The project usually includes several sections (draw-
ings of the vertical section of the house), by which it
is easy to determine the height of the rooms on the
floors, the size of the depth of the basement or base-
ment floor, and the angle of inclination of the roof
slopes.

The floor plans indicate the layout of each of the
floors, internal rooms with dimensions and areas,
indicate the location of ventilation shafts and chim-
neys. According to the plans, it is possible to deter-
mine the thickness of the walls and partitions. The
working documentation already contains drawings
with detailed processing of the facade of the build-
ing, floor plan, etc. Summarizing what has been said,
one cannot but agree with the conclusion reached by
E. Grekov, that despite the direct instruction in the
Civil Code of Ukraine, the laws of Ukraine "On cop-
yright and related rights”, "On architectural activ-
ity", the object of copyright in architecture has one,
and this is the work of architecture itself, which can
be embodied in various forms, namely: illustrations,
maps, plans, drawings, sketches, plastic works, con-
structed buildings and structures, parks, plans of
settlements, etc. [11].

If the only object of copyright in architecture is a
work, then Part 1 of Art. 433 "Objects of copyright”
of the Civil Code of Ukraine should have the follow-
ing wording. "The objects of copyright are works,
namely: works of architecture; illustrations, maps,
plans, sketches and plastic works relating to geog-
raphy, topography or science”. In addition, the rel-
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evant articles of the laws of Ukraine "On copyright
and related rights” and "On architectural activity”
need to be amended. So part 1 of Art. 8 of the Law
of Ukraine "On Copyright and Related Rights” can
be stated as follows: "The objects of copyright are
works in the field of science, literature and art,
namely: works of architecture, urban planning and
garden and park art; illustrations, maps, plans,
drawings, sketches, plastic works related to geog-
raphy, geology, topography, technology and other
fields of activity. However, not all objects of archi-
tecture (houses and structures of residential and
civil, communal, industrial and other purposes,
their complexes, objects of improvement, garden
and park and landscape architecture, monumen-
tal and monumental and decorative art, territories
(parts of territories) are administratively -terri-
torial units and settlements) can be recognized as
works of architecture, that is, objects of copyright.
An object of architecture as an object of copyright
must be the result of the embodiment of a person’s
creative intellectual activity.

It can be said that a work of architecture should
be considered any work related to an object of archi-
tecture, regardless of its completeness, purpose and
merits, if the work is the result of the creative work
of the author and is expressed in an objective form.
The second issue that requires research is the defini-
tion of that part of the project documentation that
is a work of architecture. The specificity of a work
of architecture includes the combination of artistic
and material and social functions, the creation of a
new objective spatial environment, the associative
nature of the perception of information transmitted
by architecture, the visual nature of the perception
of an artistic image, the spatiality of a compositional
construction, the unity of spatial, plastic and other
compositional means, the connection of these means
with the structural sub-base of buildings [12].

It follows from this that not all project documen-
tation, the content of which is defined in Art. 1 of
the Law of Ukraine "On Architectural Activity” and
regulated by the State Construction Regulations of
the National Building Code "Composition and Con-
tent of Design Documentation for Construction”,
is the subject of copyright. In our opinion, for the
correct definition of the creative part of the project
documentation, it is necessary to compare the con-
cept of a work of architecture as an object of copy-
right with the concept of an architectural solution.
According to Clause 4 of Art. 1 of the Law of Ukraine
"On Architectural Activity”, an architectural deci-
sion is an author's idea regarding the spatial, plan-
ning, functional organization, appearance and inte-
rior of an architectural object, as well as engineering
and other support for its implementation, set out in
the architectural part of the project on all stages of
design and fixed in any form.

At the same time, the objects of copyright in
the field of architecture are works of architecture,
urban planning and garden and park art, as well as
plans, drawings, plastic works, illustrations, maps
and sketches related to architecture (Article 29 of
this Law). Therefore, only the architectural part of
the project, the author’s idea of which is embodied in
plans, drawings, plastic works, illustrations, maps
and sketches, is the object of copyright. The object of
copyright is not the documentation for construction
as a whole, but only the architectural project, that
is, a part of such documentation in which the archi-
tectural decision is expressed. An architectural solu-
tion is an author's idea of an architectural object, its
external and internal appearance, spatial, planning
and functional organization, recorded in the archi-
tectural part of the documentation for construction
and implemented in the built architectural object.
That is, the object of copyright is not all the docu-
mentation for construction, but only that part of
it, in which the architectural decision is expressed,
is expressed by such scientists as O. Lyukshin and
E. Grekov[13].

As already mentioned, each of the design stages
is completed by the preparation of documents and
drawings provided to the customer, the content of
which is regulated by the State Construction Regu-
lations of the State Building Code "Composition and
content of design documentation for construction”.
We will consider this project documentation taking
into account the requirements for the registration of
the material form of the work, which are put forward
during the registration of copyright and contracts
in accordance with the Resolution of the Cabinet
of Ministers of Ukraine "On State Registration of
Copyright and Contracts”. Depending on the object
of copyright for which the application for registra-
tion is submitted, a copy of the work must be pro-
vided in the appropriate material form. For works of
architecture, urban planning and garden and park
art, these are photographs or slides, or copies of the
main drawings of the Project, primarily the general
plan, floor plans, facades, sections, other drawings
(at your choice), photographs or slides of models
of constructed buildings and structures on elec-
tronic medium or a copy on a paper medium. So, in
the said Resolution, it is generally disclosed which
part of the project documentation can be the object
of copyright. At the stage of the sketch project, the
following drawings are developed, in particular: sit-
uational plan; scheme of the master plan; scheme of
transport and pedestrian connections; floor plans,
facades, sections of buildings and structures.

The drawings embodying the creative idea of
the architect and meeting the requirements for the
material form of the work of architecture are the
general plan diagram and floor plans, facades, sec-
tions of buildings and structures. Therefore, at this
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stage of design, only these drawings can be quali-
fied as objects of copyright in the field of architec-
ture (works of architecture). In accordance with
the State Construction Regulations of the National
Bank of Ukraine "Composition and content of pro-
ject documentation for construction”, the project
for the construction of non-production facilities
consists of the following sections: explanatory
note, architectural and construction solutions,
technological part, engineering equipment solu-
tions, basic drawings, construction organization,
estimate documentation. Therefore, at the Project
stage, a separate section "Architectural and con-
struction solutions” appears in the project docu-
mentation, which contains in an objective form the
ideas and ideas of the author about the future archi-
tectural object and their compliance with the func-
tional purpose, taking into account urban planning
requirements [14].

The composition and content of this section
are defined in the State Construction Regulations
of the National Building Code "Composition and
content of project documentation for construc-
tion”. The section "Architectural and construc-
tion decisions” should contain: decisions and main
indicators of the general plan, improvement and
greening; a brief description and justification of
architectural solutions and their compliance with
the functional purpose, taking into account urban
planning requirements, installation diagrams, cat-
egories of responsibility of structures and their
elements; calculations of the main load-bearing
elements of buildings and structures; decisions
regarding decoration of buildings and structures;
basic decisions from the accepted structural scheme
of objects (materials of walls, floors, roofs); justifi-
cation of the applied types of foundations and other
structures; effectiveness of enclosing structures
and thermophysical characteristics; architectural
and engineering solutions to protect premises from
external and internal noise.

If you analyze the content of this section, you
can see that it contains a text part, a calculation
part and drawings. According to the definition of a
work of architecture in Art. 1 of the Law of Ukraine
"On Copyright and Related Rights”, its objective
embodiment is drawings, sketches, models, con-
structed buildings and structures, parks, plans of
settlements, etc. Therefore, not the entire section
"architectural and construction solutions” of the
project documentation can be attributed to the work
of architecture, but only the drawings. However,
according to the State Construction Regulations of
the National Building Code "Composition and con-
tent of design documentation for construction”, the
drawings are an independent section of the project,
so they must be analyzed for compliance with the
content of the section "Architectural and construc-

tion solutions” and separate from them those that
embody the architect’s creative idea.

The main drawings of the project are: situational
plan; master plan on a topographic basis in scale;
principled decisions on vertical planning, landscap-
ing and landscaping; scheme of transport and pedes-
trian connections; route plan of external engineer-
ing networks and communications; plans of routes
of intra-site networks and structures to them; plans
of foundations, floors, facades, sections of buildings
and structures with a schematic representation of
the main supporting and enclosing structures; main
nodes of conjugation of structural elements, details
of enclosing structures; interiors of main premises;
floor plans, facades and sections when using reuse
projects (design solutions); principle schemes for
the arrangement of engineering equipment, prin-
ciple decisions regarding the implementation of
energy saving measures; technological layouts with
plans for placing the main equipment; raw data
for the development of design documentation for
individually manufactured equipment. An archi-
tect may dispose of the exclusive property right to
a work of architecture belonging to him in any way
that does not contradict the law, including by grant-
ing another person the right to use the said work on
the basis of a license agreement. Types of works of
architecture are projects, drawings, images, lay-
outs, models, plans, sketches, drawings, three-di-
mensional computer images, buildings, structures,
etc. An architectural solution is an author's idea
regarding the spatial, planning, functional organi-
zation, appearance and interior of an architectural
object, as well as engineering and other support for
itsimplementation, laid out in the architectural part
of the project at all stages of design and recorded in
any form”. An architectural project is documenta-
tion for the construction of architectural objects,
consisting of drawings, graphic and textual materi-
als, engineering and estimation calculations, which
determine urban planning, volume-planning, archi-
tectural, constructive, technical and technological
solutions, cost indicators of a specific object of the
architectural project, and complies with building
standards and regulations [15].

The author of a project of a work of architecture,
urban planning has the exclusive property right to
participate in its further implementation, unless
otherwise stipulated by the terms of the contract
with the customer (developer) or a legal or physi-
cal person where or in which he works, as well as to
make changes to unfinished construction or a built
work of architecture, urban planning in the event
of a change in its functional purpose or reconstruc-
tion. During the construction of an architectural
object, it is subject to author's and technical super-
vision. Remuneration for an architectural work can
be in the form of a one-time (lump sum) payment
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or deductions for each sold copy or each use of the
work (royalty) or in the form of combined payments,
which must also be taken into account when conclud-
ing the contract.

A license agreement for the use of a work of
architecture is an agreement under which one
party — the architect (the other holder of the exclu-
sive property right to the work of architecture) (the
licensor) grants or undertakes to grant to the other
party (the licensee) the right to use such a work
within the limits stipulated by the contract, which
include the methods of using the work of architec-
ture, the term of its use, the territory within which
the granted right is valid. The parties to the con-
tract are the licensor-architect (other right holder)
and the licensee-acquirer of the exclusive property
right. Licensors can be co-authors, as well as rights
holders who have common rights to the work (for
example, the heirs of a deceased architect). In this
case, the specified persons use the work of architec-
ture jointly. By agreement between them, any of the
co-authors can be entrusted with the use of the work
in the common interests. If a work of architecture
forms an inseparable whole, then none of the co-au-
thors has the right to prohibit its use by other co-au-
thors without sufficient grounds. The essential con-
ditions of the license agreement for the use of works
of architecture include: subject (granting the right
to use the work of architecture); means of using a
work of architecture; the amount of remuneration
for the use of a work of architecture or the procedure
for calculating such remuneration, if the contract is
for a fee (the right holder may allow certain ways of
using the work for free, and some — for a fee) [16].

Regarding the subject matter, there may be dis-
putes between the parties to the license agreement
regarding the right to use parts of the work of archi-
tecture separately from the work itself. The main cri-
terion for such use is the independence of the object
expressed in any objective form. In a work of archi-
tecture, the author’s idea can be expressed both in
the creation of the external and internal appearance
of the architectural object. Each of these elements is
an independent result of the creative activity of the
architect and, therefore, can be used separately from
each other at the desire of the architect. The licensee
may use the work of architecture only within the lim-
its of the rights and in the ways provided for in the
license agreement. It can be: reproduction, distribu-
tion, public demonstration of a work of architecture;
import of the original or copies of a work of archi-
tecture for the purpose of distribution; rental of an
original or copy of a work of architecture; practical
implementation of an architectural project; making
a work of architecture available to the public in such
a way that any person can access the work from any
place and at any time of their choice. Payment of
remuneration under the license agreement may be

provided in the form of fixed one-time or periodic
payments, percentage deductions from the received
profit or in another form [17].

At the same time, if the licensee does not use
the work of architecture, and accordingly does not
receive any profit, he has no right to refer to this
circumstance as a justification for non-payment
of remuneration to the licensor. As a general rule,
the following main types of license agreements can
be distinguished depending on the types of licenses
granted: 1) a license agreement on the granting of
a simple (non-exclusive) license, by virtue of which
the licensee is granted the right to use the work with
the licensor retaining the right to issue licenses to
other persons. If the license agreement does not pro-
vide otherwise, the license is assumed to be simple
(non-exclusive); 2) license agreement on the grant-
ing of an exclusive license, by virtue of which the
licensee is granted the right to use the work without
the licensor retaining the right to issue licenses to
other persons.

Regarding the granting of a simple (non-ex-
clusive) license in relation to a work of architec-
ture, there are peculiarities related to the so-called
"open” license. An open license for the use of a work
of architecture is a so-called accession agreement.
All its conditions must be available to an indefinite
number of persons and placed in such a way that the
licensee familiarizes himself with them before start-
ing to use the corresponding work (this placement
of the license conditions is possible, for example, on
the Internet). An open license for the use of a work
of architecture may contain an indication of actions,
the performance of which will be considered accept-
ance of its terms (for example, putting a "tick” on a
dialog box on the website of the right holder). In this
case, the written form of the contract is considered
to have been complied with. The licensor may grant
the licensee the right to use the work of architecture
owned by him to create a new work of architecture,
which can be used within the limits and under the
conditions provided by the open license [18].

Acceptance of such an offer is also considered
acceptance of the licensor's offer to enter into a
license agreement for the relevant work of architec-
ture. The licensor, who granted an open license for
the use of an architectural work, has the right to
unilaterally withdraw from the contract in whole or
in part if the licensee grants third parties the right
to use the licensed architectural work or to use a new
architectural work created by the licensee based on it
of the work, outside the rights and (or) under condi-
tions other than those stipulated by the open license.
In the event that the exclusive property right to a
work of architecture is violated by illegal actions
regarding the granting or use of an open license, the
licensor has the right to demand the application of
measures to protect his rights against the violator
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[19]. As for the liability of the licensor, it is possi-
ble for actions capable of making it difficult for the
licensee to exercise the right to use the result of
intellectual activity granted to him. In the contract,
it is advisable to specify possible violations of the
licensor, which may cause the licensee to unilaterally
refuse to perform the contract and apply other lia-
bility measures. Such violations regarding the work
of architecture can be: failure of the licensor to sub-
mit the architectural project within the stipulated
period; violation by the licensor of the obligation
not to allow other persons to use the architectural
project during the validity period of the concluded
license agreement; violation by the licensor of the
authorship of others on the architectural project. In
order to expand the possibilities of mutual control
of the licensor and the licensee over the implementa-
tion of the terms of the license agreement, it would
be advisable to provide for the registration of both
the primary and all subsequent license agreements
concluded on its basis, for example, those concluded
regarding architectural projects as the most impor-
tant from the point of view of civil turnover. This
would allow the parties to receive the necessary
information both about the facts of concluding the
relevant license agreements and their conditions.

Conclusions. According to the results of the
analysis, it is possible to single out the following
drawings that meet the requirements put forward
for works of architecture as objects of copyright:
a general plan on a topographical basis; principled
decisions on vertical planning, landscaping and
landscaping; plans of foundations, floors, facades,
sections of buildings and structures with a schematic
representation of the main supporting and enclosing
structures; interiors of the main premises. Summa-
rizing the above, it is possible to reach the follow-
ing conclusions. Firstly, the objects of copyright are
works of architecture, urban planning and garden
and park art embodied in drawings, sketches, mod-
els, constructed buildings and structures, parks,
plans of settlements, etc. Secondly, not all project
documentation for the construction of architectural
objects, consisting of drawings, graphic and textual
materials, engineering and estimate calculations, is
the object of copyright, but only that part of it that
relates to the architectural decision. Thirdly, a work
of architecture as an object of copyright is only a
drawing, namely a general plan, principle decisions
on vertical planning, improvement and landscaping;
plans of foundations, floors, facades, sections of
buildings and structures, part of architectural solu-
tions, interiors of main premises.
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Summary

Mazurenko S. V. Legal regulation of contractual
relations in architectural activiry. — Article.

Traditionally, the construction of buildings and
structures is carried out in accordance with previously
prepared project documentation, the basis of which is
made up of works of architecture. However, it should be
noted that the legal nature of these objects has not been
fully investigated. In particular, it is necessary to answer
the question of what is the essence of such works and how
their creative nature is manifested as a necessary element
of legal protection. Traditionally, the very concept of
"architecture” is associated with the creation of a new,
beautiful, original and unique building. This is achieved
by using previously developed structural elements, the set
of which forms the architectural style. Hence, on the one
hand, the difficulty lies in how to distinguish between a
simple set of elements within one architectural style and a
created, creatively completed object. It is necessary to pay
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attention to the fact that we are talking about works as a
set of ideas, thoughts and images that have received, as a
result of the author's creative activity, their expression
in a form accessible to human perception. Thus, in terms
of content, a work is an intangible good that is the result
of creativity and has an objective form of expression. It
is the creative nature of the work and the objective form
of expression that should be considered as its features,
which subsequently provide conditions for the protection
of the author's rights. The main task of this article is
to find out what is the creative nature and the objective
form of expression in works of architecture. It is rather
difficult to determine the creative nature of a work of
architecture, since we are talking about a set of features
that are characteristic only of a work. In addition, it is
necessary to find out what the minimum level of creativity
must be in order for a work of architecture to be protected
by copyright rules. With regard to works of architecture,
we can talk about the ability, characteristic only of the
author of this work, to select architectural or structural
elements. In addition, one can point to the individual
author's layout and the ratio of space-planning solutions,
expressed in the location of various rooms, decorating
the facades of buildings with elements borrowed from
various architectural styles. It is due to this kind of
combinatorics of structural elements carried out by the
author that the novelty, uniqueness and individuality
of the work of architecture are achieved. Works of
architecture cannot be completely equated with design
results. For the emergence of copyright, it is necessary to
have creative principles in the design object. The presence
of creative principles is typical only for architectural and
planning solutions. The construction project consists of
working drawings, which, in fact, display architectural
and planning solutions as a creative idea of the author,
and an explanatory note. It seems that copyright norms
should protect only that part of the design object that
contains architectural and planning solutions. Works of
architecture must have an objective form of expression. It
seems that the form of expression of this kind of works is
the project. A building (structure) constructed according
to the project cannot be a work of architecture or an
object of copyright. The constructed building can only be
considered as the second form of displaying the work of
architecture, since the first is the project. Thus, from the
moment of the creation of an architectural project, we can
say that the work already exists, and therefore, it is the
project that should be considered as a form of objective
expression of the work of architecture.

Key words: architecture, awakening,
architects, copyright, license agreement.
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Amnoranig

Masypenro C. B. IIpaBoBe peryJioBaHHS JOTOBipHUX
BiTHOCHH B apxiTeKTypHiii gisapHOCTI. — CTaTTA.

Tpaguilifino OyAiBHUIITBO OyAiBeab Ta CIOPYZ
3IiMICHIOETHCS BifTIOBiHO [0 IOMEpPEAHBO MiATOTOBIEHOI
MIPOEKTHOI JOKYMeHTallil, OCHOBY AKOI CKJIaJai0Th TBOPHU
apxitexTtypu. IIpoTe ciix 3BepHyTH yBary, Io I0pPUANIHA
OpUpoAa AaHMX 00 €KTiB OCTATOYHO He JOCIifKeHa.
3okpeMa, HeoOXiHO BiAIIOBiCTY HA TUTAHHS IIPO Te, BUOMY
CYTHiCTh HOAIOHMX TBOPIiB i AKMM UMHOM IIPOSABJISIETHCS
ix TBOpumMii XapaKTep AK HeOOXiJHMI eJeMeHT IMPaBOBOI

0xXOpoHU. BusHAUWTM OPUAUYHY MPUPOJY TBOPIB
apxiTeKTypu NOCUTh CKJIagHO. TpaguIlifiHo caMe MOHATTS
«apxiTeKTypa» 0B  A3aHe 31 CTBOPEHHAM HOBOI, KPacHBoI,
opuriHasbHOI Ta HemoBTOpHOI OymiBmi. Ile mocAraerbes
3aCTOCYBAaHHAM  paHillle  pPO3POOJEHUX  €JEeMEHTIB
KOHCTDPYKIi#i, Habip AKUX YTBOPIOE apXiTeKTypHUii
CTHUJIb. 3BificH, 3 OMHOTO OOKY, CKJIAAHICTh BiKe B TOMY,
SdK pO3MEeKyBaTH MPOCTHH Habip eleMeHTIB y paMKax
OJTHOTO aPXiTEeKTYPHOT'O CTHJII0 Ta CTBOPEHUH TBOPUO
3aBepIIeHni 00 €KT. 3BiCHO K, y pasi JoCIigKeHHA
TBOPIB apxiTeKTypu #AK 00 €KTiB aBTOPCHLKOIO IIpaBa
Mae 3iCHIOBATHCA 3 YPaXyBaHHAM TaKUX IOJIOKEHb.
Heob6xigmo 3BepHyTH yBAry Ha Te, 1[0 HAEThCA IPO TBOPHU
SK IIPO CYKYIIHICTD ifei, myMoK Ta o6pasiB, 10 OTpuMasIu
B pPe3yJbTaTi TBOPUOI AiATHHOCTI aBTOPA CBOE BUPAKEHHA
Y IOCTYIIHOMY AJIA CHPUUHATTA JIoguHOI (opmi. Takum
YMHOM, 3a 3MiCTOM TBip € HeMarepiaJbHMM 0JiaroM,
SKe € PesyJbTATOM TBOPUOCTi i Mae 06 €KTHBHY (hOpMY
BupaxenHusa. Came TBOpUMiI XapaKTep TBOPY Ta 00 €KTUBHA
(hopma BuUpasKeHHS IIOBUHHI pOBTIAAATHCA SAK HOr0
03HAKM, 110 3a0e31IeUYIOTh ¥ MOAAMbIIOMY YMOBH 3aXMCTY
IIpaB aBTOPA. OCHOBHE 3aBJaHHA IIi€l cTaTTi — 3'sacyBaTu,
y 4OMY II0JIATAE TBOPUMI XapakTep Ta 06 eKTuBHA (hopMa
BUpaKeHHA Y TBOPaX apxXiTekTypu. BusHauutu TBOpUMit
XapaKkTep TBOPY apXiTeKTypH HOCUTH CKJIASHO, OCKIIbKH
HIeThCs IPO CYKYIIHICT 08HAK, AKi BIACTHUBI JIKIIIE TBOPY.
3 immoro 6oy, HeoOxizHo 3'acyBaTu, AKMU Mae OyTH
MiHiMaJabHUE piBeHb TBOPYOCTi, 100 TBip apXiTeKTypu
3a0e31eyyBasIocsa 3aXCTOM HOPMaMU aBTOPCHKOTO ITpaBa.
IMomo TBOPiBaPXiTEK TYPU MOKE UTHUC PO BIACTUBY JIUIIIE
aBTOPY IIHOTO TBOPY 3JATHICTH Mif0UpATH apXiTeKTypHi
Yy KOHCTPYKTWMBHI ejemMeHTH. Kpim Toro, MoxHa
BKasaTH Ha IHAWBiZyaabHe aBTOPChKE KOMIIOHYBAHHS
Ta CHOiBBIJHONIIEHHS 00 €MHO-IIAHYBAJbHUX PIillIeHb,
BUPAKEHUX y pO3TalllyBaHHI Pi3HUX MPUMIIIEHb,
mpukpaci ¢acagiB OyziBesb eeMeHTaMu, 3aTI03UUEHUMU
3 pisEmx apxitexkrypHux cruiaiB. Came 3aBIAKHU
3aCTOCYBAaHHIO ABTOPOM KOMOiHATOPUKY KOHCTPYKTUBHIX
eJIeMeHTIB  [JOCATaeThbCS  HOBW3HA, HEIOBTOPHICTH
Ta iHAUBiAyanbHiCTH TBOPY apxitektypu. TBopmu
apxiTeKTypu He MOMKHA OTOTOKHIOBATH IIOBHICTIO
3 pesyJabTaTaMM TPOEKTyBaHHA. J[[Ig BUHUKHEHHS
aBTOPCHKOTO IIpaBa HEOOXigHA HAABHICTH TBOPUOCTI B
00'exTi npoekTyBanua. HagsHicTs TBOPUOCTI XapaKkTepHa
JIAIIE /I8 apXiTeKTyPHO-IIJIaHyBaAbHUX PillleHb. IIpoekT
CIOPYAY CKJAZAETHCA 3 POOOUMX KpEC/IeHb, HAa AKUX,
BJIACHE, 1 Bi0OpaKarThCsd APXiTEeKTypHO-ILIAHYBaIbHI
pileHHA AK TBOPUMIL 3a[yM aBTOPA, TaK i MOACHIOBAILHOI
3amMCKY. 3BiCHO K, 1[0 HOPMaMU aBTOPCHKOTO IIPaBa Mae
OXOPOHATHCS JIKIIE Ta YacTHHA 00 €KTa IPOEKTyBAHHH,
o0 MiCTUTH apXiTeKTypHO-IJIaHYBaJIbHI  pilleHHA.
TBopu apxiTeKTypu MOBUHHI MaTH 006 €KTHBHY (POpMY
BUPaKeHHA. S3BiCHO K, 10 (OPMOI BHUpaAKEHHS
moxibHMX TBOPiB € mpoekT. IloOyzoBaHa 3a NMPOEKTOM
OymiBisa (cmopyzma) He MOXKe OYTH TBOPOM apXiTeKTypu
a00 00 €KTOM aBTOPCLKOrO Impasa. IloOyzoBaHa OymiBisA
MOJKHA DPO3TJIAJATHU JIUIIe AK APYTy (HOPMY BUpaAKEHHSA
TBOPY apXiTeKTypu, OCKiIbKY IepIIoio € mpoekT. Takum
YUHOM, 3 MOMEHTY CTBOPEHHS apXiTeKTYPHOI'O MPOEKTY
MOKHA TOBODUTH IIPO Te, IO TBip BiKe icHYe, i, OT:Ke,
caMe TIPOEKT Mae POSTIAATUC AK (HopMa 00 €KTHBHOTO
BUpa’KeHHA TBOPY apXiTeKTypH.

Knwouosi ciosa: TBOpU apXiTeKTypH, Oy AiBIIi, CIOPYIH,
apXiTeKTopu’, aBTOPCHhKE MIPAaBo, JilleH3iHHUT JOTOBip.
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HauionanvHoi axademii npasosux Hayk Yrpainu

10 IIUTAHHSA ITPO ITOHATTA TA O3HAKH CIIOKMBYHUX BITHOCHH

ITocranoBka mpobaemvu. CrmoxkuBui BimHOCHHH,
K 00 €KTHBHO iCHYIOUMII B CHCTeMi IIpaBa 0CO0JIU-
BUI BHUJ IMBiIbHO-IPABOBUX, HAIiJEHI IeBHUM
3MicTOM Ta 06CATOM, IO HO3BOJAIOTH iX iTeHTH(IKY-
Batu. IIpoTe, BiAmOBiAHI TeOPETHUKO-IPABOBi ABUIITA
MOBMHHI OTPUMYBATH IIeBHE 30BHIIIHE BHUPAKEHHSI,
mo (opMyBaTHMe CIeI[iaJbHUA KaTeropiajabHun
amapar s TaKUX BiHOCHH, 0c00JIMBO V KOHTEKCTL
IIOTOYHUX €BpOiHTerpamiiHux mporeciB. CromxuBui
BiflHOCHMHM B mpaBi YKpaiHU € SBUIEM IIe TOBOJIL
HOBHUM Ta TAKUM, 10 TOTPe0ye TeBHOT0 AOCTi I KeHHS
i HayKOBOI AUCKYyCii CTOCOBHO #10T0 KaTeropiaJbHOTO
amapary, 30KpeMa i MoHATTA (KOHIIeNTY).

Mertozo cTaTTi € IPOBEJIEHHS HAYKOBO-IIPABOBOI0
aHaJidy MOHATTSA IMBiIBHO-IIPABOBUX BiTHOCHMH 3a
yuyacTio (pismuHMX 0Ci6—CIOKMBAUiB Ta BUOKpPEM-
JIEHHS iX 03HAaK.

Buxnan ocHoBHOTO MaTepiay. ¥ JOKTPUHAJIBHUAX
JOCTiKeHHAX 3MiCHIOBANNCS CIIPOOY HAaTU IIEBHY
JediHiio MOHATTIO CIOKWBUMX BiTHOCWH, OJHAK
HaTemep €AWHOTO iX BHU3HAUeHHA He icHye. Tak,
0. O. Paiinau BusHayae, 110 3 MUBLIICTUYHOI TOUKHI
30py CIOKMBUE IIPABOBIJHOIIEHHSA — CAMOCTiHHUM
BUJ CYCIiJIbHUX BifHOCHUH, Iie € cuerudiuna dopma
COIiaJbHOI IPHMBATHOIPABOBOI B3acMOAil cy0 eK-
TiB CIOKMBYOTO IIpaBa B c(epi CIIOKMBUOTO PUHKY
3 MeTOI0 peasisaifii inTepeciB i TOCATHEHHA Pe3y.ib-
TariB, mepenbdaueHnX YKJIAAEHUMHU JOTOBOPAMH, CIIO-
JKMBUMM B3aKOHOJABCTBOM Ta NPUHHATUMHU Bifmo-
BifIHO 10 HBOTO IHITMMY HOPMATUBHUMU IIPABOBUMU
aKTaMM, a TAKOXK TeXHiKO-IOPUIUUYHUMHU HOPMaMU
[1, c. 24]. Ila nediminia meBHOI Mipoio XapaKTepu-
3y€ CIIOKMBYi BiTHOCHHM Ta BigoOpasKkae iX CyTHICTS,
OJHAK, Ha HAIlle TePeKOHAHHS, He OCITa€ OCHOBHOTO
3aBJAHHS IIOJ0 POSKPUTTS CIOKUBUNX BiTHOCUH K
IUBiIBHIX, BHACTITOK 0c00IMBOI iX mpaBOBOi MpH-
ponu. Ilpm mboMy BasHaueHHS MPO TEXHiKO-IOPHU-
guuHi HopMu ((PaKTUUHO PO TEXHiUHI periamMeHTH)
y HaBefeHi# medimimii, me mosBousge BimobpasuTu il
CYTHiCTb, OCKLIBKY IIi HOPMHU HE € OCHOBHUMU IIPU
KBami(iramii cmo:KUBUMX BiJHOCUH SK 0COOJHBOTO
BUJY IUBiIbHNUX, HE3BAKAIOUN HA T€, 1[0 YMOBHU CIIO-
JKUBUKMX JOTOBOPiB IOZO SKOCTi Ta BigmoBigHOCTL
TOBapiB, pobiT UM IMOCAYT MOBUHHI BifimoBizaTH Tex-
HIYHUM perjaMeHTaM, CTaHZapTaMu TOIIO.

© P. B. Ilo:xomxyk, 2022

Opmiero 3 mepmux BUEHUX HA TepeHax YKpaiHw,
KA HajaJa BU3HAUEHHA IUBLILHAM IPaBOBiZHO-
cuHAM 3a yuacTio cmoskusauis” € I'. B. fImoBunbka,
dKa iX posyMmie SK CyCHibHI BiIHOCHMHU, PETyJIbO-
BaHi HOpMaMH IUBLIHHOTO IIPaBa, JOTOBiPHUMHY YMO-
BaMlM, NPABOBUMMU 3BHYasIMHU (IPABOBUH 3B A30K),
IIT0 BUHUKAE MiXK (PisuuHOI0 000010 (CIOKUBAUEM),
1[0 Mae Hamip mpuadaTu ToBap (poOOTy, IMOCIYTY),
abo Kymye ToBapu (poOOTH, IOCIYTH), OIS 3aJ0BO-
JIeHHS TOOYTOBUX, OCOOMCTHX, CiMeHHMX i iHITHX
motped, He OB A3aHUX i3 3AiMCHEHHAM IiANpHEM-
HUIbKOI JiIBHOCTI, 1 H0T0 MOKJIMBUM UK PEATbHUM
KOoHTpareHToM (IIpOZaBIleM, BUKOHABIIEM, BHUPOO-
HUKOM, iMIOpPTEpPOM, VIIOBHOBA)KE€HUM BUPOOHU-
KoM (IpofaBIieM) opraHisaiiiero ab0o yIOBHOBa:Ke-
HUM BUPOOHMKOM (IIpPOZaBIieM) MiAMPUEMIIEM), IO
3a0€e31eUyeThC [ePIKABHO-IIPUMYCOBUM 3aXHCTOM
CIIOXKHBAUA K CJIAOKO0I CTOPOHH 3a JOIOMOIOI0 OCO-
OnnBUX MPaBOBUX (DOPM, 3ac00iB i METOLIB BILIUBY
[2, c. 99]. Cxoxxy mosuito 3atimae 1. I. BanaceBuu,
Ha IepeKOHAHHSA AKOi, IUBLIbHI ITPaBOBIJHOCHHY 3a
yUacTIO CIOMKMBaUa — Ile¢ CYCILJbHI BigHOCHMHHU, IO
BpPEeryJIbOBaHi HOPMAMU IUBiIHHOTO 3aKOHOJABCTBA,
YMOBaMHU JIOTOBOPY, 3BUUYASIMU JiJIOBOTO 000POTY Ta
BUHUKAIOTh MijK CIIOKMBaUEM, SKUH KYIye TOBApH,
3aMOBJIsIE POOOTH, TOCAYTH a00 Mae HAMip IpuA0aTH
TOBapH, 3aMOBUTH POOOTH, IOCIAYTH IJIs 3aI0BO-
JIEHHS 0co0HCTHX a0 iHImX moTped, He 0B A3aHNX
3i 3HifiCHEHHAM HUM IiJIPUEMHUIIBKOI MifIbHOCTI,
Ta HOr0 peajsbHUM a00 MOTEHIIHHNM KOHTPAT€HTOM
(mpomaBlieM, BHUKOHABIIEM, HANMOJABIEM, BUTO-
TOBJIIOBAYEM, iMIIOPTEPOM, YIOBHOBAYKEHOIO BUIO-
TOBJIOBaUeM (IIPOZaBIeM) IOPUAUYHOI 0c000I0 abo
(isuunoo ocoboro-migmpuemiiem) [3]. Haemeni
BUBHAUEHHS € IIKaBUMM, OCKIIbKM aBTOPAMM 3pPO-
0JIeHO cTIPO0Y OXOIUTH CYTHICTD IIUBiIBHO-IPABOBUX
BiIHOCHH 3a y4YacTiO CIIOKHMBAua, AKi MU iMeHyeMo
"CHOMKUBYNMY , He BUXOASAYH 3 IIPEAMETHOI CIIPSIMO-
BAHOCTI IUX BifHOCKHH (B Me:KaxX IIMBiIHHOTO IIPaBa).
Kpim Toro, cayiiHoio € 3ragKa aBTOPiB IPO Pery.io-
BaHHS IMX BiJHOCMH caMe ' HOPMAaMM I[ABLILHOTO
mpasa (3aKOHOZABCTBA) , IIJ0 CBIUMTH IIPO BifCyT-
HiCTb IX KOMILIEKCHOT'0 XapaKTepy.

0. I0. €ropuuesa 6es3mocepeHbO He HAJA€ BU3HA-
YeHHs CIIOXKMBYMM BiJHOCHHAM, OJHAK BKAasye, IO
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CIIO/KMBUE IIPABOBiTHOIIEHHSA AK i Oyab-AKe iHIe,
BUHMKA€ Ha IMJCTaBi BiANOBIZHNX HOPUIUYHUX
(haxTiB, a TAKOK Ma€ IEBHY CTPYKTYPHY MOOYIOBY,
IO KOl BXOZATH: Cy0 €KTH 1 00'€KTH, cy0 €KTUBHE
IIABLIbHE NPaBo i cy0 €KTUBHUN IUBLILHUHA 000B f-
30K. Ilum eseMeHTaM TIpuUTaMaHHI AK CHiNbHI AJd
yCiX TpaBOBiTHOCWH O3HAKW, TaK i mMeBHI 0co0Ju-
Bocti. IIpm mboMy aBTOpP 3as3Hauae, IO IiZCTaBOIO
BUHWKHEHHSA CIOKMBUOTO IIPABOBIIHOIIEHH, K
MPaBUIIO, CIYTYE MYyOJiUHUN JOTOBIp, B AKOMY OIHA
CTOPOHA — IiANPHEMENb Ha IpodeciiHMX 3acamax
B3sJIa Ha cebe 000B 30K 3A1MCHIOBATH IIPOLAK TOBA-
piB, BUKOHAHHA PoOiT a00 HAJAaHHA IIOCIYT, a Apyra
cTOpoHa — (pismuHa ocoba, AKa IpHAdaBaE TOBAPH,
3aMOBJISIE POOOTH UM TOCIYTH IJIS 3aJOBOJIEHHS CBOIX
mo0yToBUX (HemignmpueMHUILKUX) MoTped [4, c. T].
TakuM YmHOM, OCHIZHUIA (PAKTUUYHO PO3KPUBAE
MIOHATTSA CIOKWBUMX BITHOCHH UYepe3 MUBiIbHI i3
3raJiKo0I0 IIPO MEeBHY iX crernudiky.

Ceoero ueproio I'. A. OceTmHCHKA B3ramye IIpo
YACTWHY UIWBIJBLHOTO B3aKOHOJABCTBA, K€ pery-
JIFO€ BiTHOCHMHM 3a Y4acCTIO CIOMKMBAUiB, Ta IKi BOHA
YMOBHO JIJIf 3PYYHOCTI HA3WBA€ CIOKUBUYMMU BiTHO-
cunamu [5, c. 12]. Bogmouac Ak 6aummo, Taka 3pyd-
HiCTb He € 0e3Mi[CTaBHOIO, OCKIIbKHY 32 TBePKEeHHAM
CaMoro aBTOPA YAaCTHHA ITMBLIBHOTO 3aKOHOIABCTBA
PeryJItoe IpruBaTHOIIPABOBI BiIHOCKHY 3a yUaCTIO CIIO-
JKMBAUiB, a TAKOK 3 OTJIATY Ha TOH (DAKT, III0 CIIOMKH-
BUi BIIHOCHHY caMi 0 co0i BiKe POSIINPUIN IPEIMeT
3aKOHOIaBYOT0 PETyIIOBAHHSA IIUBIILHUX BiTHOCHH.

Hocnimxyour MOHATTA CIOKUBUMX BiJHOCHH,
HEOJHOPA30BO 3raJyBaJKCs IeBHi 0COOJMBOCTI IUX
IIPaBOBIMHOCUH, fAKi MO3BOJIAIOTH iX BHOKPEMUTH
B oKkpeMuil Buj nmBimbHuUX. I[i ocobmmBocti Bimo-
OpakaoTh 03HAKY CIIOMKUBUNX BiJHOCHH, HASABHICTH
AKX 0eslmocepeqHbO BILIMBAE HA 3MICT IOHATTA
" CIIOsKMBYI BifHOCHHN .

Ha mepexonanusa I'. A. OceruHCbKOi, B YKpaini
copmMyBasacsa BiTHOCHO aBTOHOMHA CHCTEMa CIIO-
JKMBUMX IIPABOBiTHOCWH, IPABOBAa INIPUPOJA SAKUX
€ cyTo nuBimictuunon. OfHAK 3MiCT I[UX IPABOBiA-
HOCHH Ma€ IeBHi 0c00JIMBOCTI B 3arajbHill cucTeMi
IUBIIBHIX IPABOBIIHOCHH, 00YMOBJIE€HI He CTiIbKM
OPUIUYHAME NIPUYNHAME, CKIJIBKK COIliaJbHO-e-
KOHOMIUHUMH IepeIyMoBaMu. 3BUYANHO K CIIOMKU-
BUMM IIPAaBOBifIHOCMHAM IPUTaMaHHI yci IOpUIUYHL
03HAKU IWBLILHUX TPaBOBigHOCHH [, ¢. 29]. BigTaxk,
aBTOP JOBOJIi CJIYIITHO BiTHOCHUTH CIIOKMBYI IPaBOBiI-
HOCHHU 10 IIPEAMEeTY ITMBLIBHOTO IIpaBa, (DAKTHYHO
OTOTOXKHIOIOUM 1X O3HAKM i3 O3HAKAMMU ITUBIIBHUX
npaBoBigHOCHH. IIpoTe, X0Ua yYaCHUKM CIIOKUBUMX
BifIHOCMH y NIUX BifIHOCMHAX BUCTYNAIOTh AK IOpHU-
IWYHO piBHI cy0 eKTH, aje MiK HUMH icHye Qax-
TryHa (00 €KTMBHA) HEPiBHICTS.

Csoeto ueproio O. O. Paitinan 3asHauus, [0 CIIO-
JKMBUE IIPABOBIJHOIIEHHA, AK i Oymb-aKe iHIe,
XapaKTepuayeThCsd OTHUMU i TUMHU K 3araJbHUMU
osmaramu [1, c. 319]. BoxgHouac, Ha iforo mepeko-

HaHHA, CIOKUBUMM IIPABOBiHOCWMHAM BJIACTMBL
i meski ocobauBocrti. Tak, nepwa ocobausicmev cmo-
CYEMbCS 601b060L CMOPOHU NPaosidHocun. SIKRIIO
iHIMBigyajmbHA BOJIA TOTO UM iHINOrO Y4YacHUKA
(VyuacHMKIB) He 3aB:KIW € 000B I3KOBOI 03HAKOIO,
[WBiJIBHOTO IIPABOBiTHOINEHHS, TO IOAO CIIOXKYB-
YUX IPABOBIJHOCUH TaKi BUNAAKX BUKJIOUEHI — TYT
iHIMBigyaIbHA BOJIA 3aBMKIY IPUCYTHSA, IIPUUOMY i3
camoro mouarky. Crmo:xkuBaui BCTYIAIOTh B IIPaBOBi
BiJHOCWHM YCBiZOMJIEHO, IIPOSBJIAIOUM CBOIO BOJIIO
He TiIbKu 0eslmocepeHb0 B I[bOMY BifHOIIEHHI, aje
IITe HaTlePeoHi 10T0 BUHNKHEHH (HAIPUKJIaL, IPU
HaMipi cmo:kuBaua mpugdat ToBap). TodTo, K BBa-
JKae 3raflaHNil HayKOBeIlb, BOJIbOBUI XapaKTep IPo-
ABJIAETHCA HA BCiX CTafiAX, MOUMHAIOYN 3 MOMEHTY
BUHUKHEHHS CIIO/KMBYOTO ITPABOBiTHOIIEHHS i 10
#oro peaJjisarii 3a BiJIOBIITHIMY JOTOBOPAMH.

IIpn mpOoMy [OCHIZHMEK TaKOK 3a3Hayuae, IO
y CIIOKMBUOMY IPaBOBiAHOINIEHHI BOJIA HOT0 yuac-
HUKIiB B IIbOMY CeHCi GimbIm o6Me:KeHa, OCKiTbKU
MesKi 11 TpoABY peryiaMeHTyIOThCA He TiJTbKM UKMCTO
MpaBOBUMHU HOpMaMH, a i Macoio iHIIKX, 30KpeMa
TeXHIKO-IOPUANYHUMEU HOPMaMH (1[0 BXOAATH IO
CKJIALy TeXHIUHOTO a00 TeXHiKO0-IOPHUIUUHOTO 3aKO-
HOmaBcTBa) [1, ¢. 319-320]. ¥V mpomy BUIAAKY, HO03-
BOJIIMO c00i He ITOTOUTHCS 13 HaBeLeHO0 II03NIIiEI0,
OCKiNbKM, Ha Hallle ITePeKOHAHHHA, BOJA yUYaCHUKIB
CIIOKMBYMX BiTHOCWH 00MEKYETHCSA HE TeXHIK0-I0pH-
TUYHUIMY HOPMaMu, & HOpMaMU ITUBiJILHOTO 3aKOHO-
IaBCTBA, OCKiIBbKY, K BIYYHO 3a3HAYAJIOC B HAYIII,
3aBJAHHA IMBIJIBHOIO IPaBa IIOJNATAE y  BHPIBHIO-
BaHHI  YYaCHMKIB MailHOBOTO 000pOTY IILIAXOM
BCTAHOBJICHHS IJs CJIa0K0I CTOPOHH 3000B'sg3aHHS
3 CaMOTr0 IOYATKY IHINMWX, 0COOJIMBUX YMOB ydacTi
B IOTOBipHUX BigHOCHHAX [6, ¢. 798].

HIpyza ocobnusicms cnoxcusiux npasogioHOCUH,
Ha Oymxy O. O. Pailnana, kpuembces 6 nidcmasax ix
suHukHeHnHA. CIIOKUBYI TPABOBIIHOCUHY, HA BiTMiHY
Bifl iHIMUX BUAIB, BUHUKAIOTH TiJIbKM B PE3yJbTaTi
BUMHEHHSA IOPUAWYHUX Aifl y BUIVIALI MPaBOUYMHIB,
IpUYOMY ABOX- ab0 6araToCTOPOHHIX IIPABOUMHIB,
110 iMeHyI0ThCA JoroBopamu. 11 obcraBuHa, 10 peui,
ITle Pas MiATBepAKYe 000B I3KOBICTH I CIIOKMBUNX
MIPaBOBiIHOCWH BOJIbOBOI O3HAKH.

Tpems ocobnugicmb, Ha NepeKoHAHHA A8Mopa,
nonszae 8 mux opmax (cnocobax ), 3a 00nom0z010
aKux 3abe3neyyiombcs peanizayis cyo eKMUBHUX
npas i 8UKOHAHHA IOPUOUYHUX 0008'A3KI68 Y4aACHU-
Kamu cnoxcusyux npasogionocun. Ilopan 3 nep:xas-
HEMHI 3aX0JaMy,  3a0e3leuyBaJbHUMH € TaKOXK
CYCIiIbHI 3aX0[1, IPSIMO IPOIMCAHI B 3aKOHOIAB-
ctBi. 3acTocyBaHHS LIHWX 3aXO0[iB TATHE KOHKPETHI
HeTraTWBHI HACHIKM [AJA TOPYIIHUKIB CIIOKUB-
yuxX TpaB, i TaKoXK mepenbaueHi 3aKOHOITABCTBOM
[1, c. 321]. ¥ oMy BuUIagKy HaeThCs, 30KpeMa Ipo
IIpaBa rPoMajaH 00 €JHYBATUCA B 'POMAJCHKI opra-
Hisarlii crmosKuBauiB Ta PO 3aXUCT IIpaB Ta iHTepeciB
HeBU3HAUYEHOT0 KoJa crmoskuBauiB. IIpoTe 1mi dopmu
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i cmocobu 3mificHEHHA Ta 3aXUCTY IIPaB CIIOKUBAYIB
HOCATH 3[e0i/IbIIIOr0 MUBLILHNN XapaKTep, II0 CBia-
YUTH He CTLIBKHU IIPO IIeBHY BiIMiHHiCTH, 8 HABIAKU,
Ipo TPUHAJNEXKHICTH Iiei ocobmmBocTi came [0
IWBiJIBHOTO IpaBa.

I nacamkineynv, O. O. Pailnan npononye 6usna-
yumu yemeepmy 0co0LuBicms — ye HepigHe npagose
CMAHOBUULE YUACHUKIB CTOMUBL020 NPABOBIOHO-
wenHA. 3aKOHOTABCTBO PO 3aXWCT IPAB CIIOKWBA-
yiB BUBHAUA€E I'POMaAHNHA-CIOKMBaYa 3 EKOHOMiU-
HOI TOUKM 30Dy 011611 ¢1a0K0I0 CTOPOHOIO i B 3B A3KY
3 IIUM HaJa€ HOMY HU3KY IIPABOBUX IIiJIbI Ta TAPAHTIH,
peasrisamisa AKX CTBOPIOE YMOBH IJId BUPIBHIOBAHHS
MOJIO}KEHHA CIIOMKMBaYa y ILUX IIPaBOBiIHOCHMHAX
[1, c. 321-322]. Ilozxi6Hoi mO3UIii TPUTPUMYETHCA
I'. A. Ocerunceka [5, ¢. 29].

Ha mepexonanna M. M. I'youmu, y crioKuBUMX
IIPABOBiJHOCHHAX MAIOTh MiCIle IeBHiI 0COOJIMBOCTL
(hopMyBaHHA IpaB i 000B'SA3KiB, AKi IOJIATAIOTH,
HacaMmIepes, y TOMY, 1110 B HUX HEOTHAKOBOI Mipoi0
TIPOSABJIAIOTHCA 3araJibHi 3acagy IIUBIILHOTO 3aK0HO-
IaBCTBA, mependaueni crarreto 3 [{luBiabHOrO KOMEKCY
Yxpainu Ta inmuMu foro crartamu. Hacammepes 1e
CTOCY€EThCS il MPHUHIMIY CBOOOAM AOTOBODPY, amiKe
migmpueMerb 3000B A3aHMII YKJIagaTH  [LOTOBOPH
3 OyIb-AKNM CIIOJKMBAUeM, AKHWH Iboro Oaxkae. o
TOro % 3aKoH YEpainm "IIpo 3axmcT mpas CIOMUBA-
uig”, [[uBiapHMI KomeKke YKpainu, iHIm 3aK0HOaBYi
aKTH BCTAHOBJIOIOTH B iMIIepaTwBHIN (opmi momar-
KOBi 000B' I3K M /1A HiAIPHEMIA i JOLATKOBI MILI0B1
mpaBa Jud cmoskuBaua [7, c. 22]. BogHouac sragani
ocobamBoCTi (hOPMYBaHHA IIpaB i 000B A3KIB, a TAKOXK
00'eKTHBHA HeOOXiAHICTL BUPIBHIOBAHHS CTAHOBUIIA
YYaCHWKiB IUBLILHUX BITHOCUH Ja€ 3MOI'y TOBOPUTH
IIPO €BOJTIOIII0 OCTAHHIX Ta JOIiIbHICTh PO3IIUPEHHSA
IpefMeTy IIPABOBOTO pETyJIOBaHHA IIUBLJIBHOTO
mpasa. B iHImomy Bunmagry, INCKycii 100 MicIid cio-
JKMBUMX BiTHOCWH y CHCTEMi IIpaBa MOXKYThb IIPU3BO-
JIUTH, 0 IITYYHOTO BUBEAECHHS 3 MPEAMETY ITUBiJb-
HOTO IIPaBa YaCTUHH CIOKHUBUNX BiTHOCHH.

TakuM YmHOM, aHAJII3YIOUN HaBeJEHI BUIIE PUCHU
CIIOKMBYMX BiTHOCWH, MOKHA IIPUUTHU 0 BICHOBKY,
IIT0 BOHM JiiCHO CBifuaTh IPO MEBHY OCOOJUBiCTH
IUX BifHOCHH. BumaeTnes, 1Mo Taka 0co0JMBiCcTh 103-
BOJISIE HE BigmiJnTy iX Bif IWBLILHUX, & TOBOPUTH
mpo ocoOnuBHit Buf ocTaHHix. To0TO, po3riAgaroun
IIUBiJIbHE IPaBO OiJIBIN MIUPITIE TA KOHCTATYIOUHN, 10
foMy TIpUTaMaHHi meBHi My0aiuHi eTeMeHTH B pery-
JIFOBAHHI CIIO/KMBYNX BiTHOCUH, MOKHA TIHTH 10 BHC-
HOBKY, II[0 TaKi BiTHOCHHY € BUKJIIOUHO [IUBiIbHIMU.
A Bci immi BigHOCHHE 3a yYacTIO CIOKMBAUIB, IO
PEryJIIoIThC MyOJiuHO-TPABOBUMY HOPMAaMU Ta He
OXOILTIOIOTHCA IIUBILIHHO-IIPABOBUM PEryJI0OBaHHAM
CJIiJ BiIHOCUTH 10 iHIMMX rajyseil mpasa. B inmomy
BUIIAJKY PO3JiIeHHA YU BUOKPEMJIEHHA CIIOKUBUOTO
MIPaBOBiIHOIIIEHHA MOJKe IIPU3BECTH [0 3ampoBa-
JIKeHHA HOBOT'O CaMOCTiAHOTO IIpaBOBiJHOIIEHHSA
(HapiBHi 3 iCHYIOUNM), YNM TOTEHIIITHO CTBOPUTH HE

TiJTbKU TEOPETUYHY, a i IDAKTUYHY ILIyTaHUHY.

Y KOHTEKCTi HAIIOr0 IOCJiIKeHHS 3aCJIyTrOBYE
Ha yBary MipkyBanHaA B. B. Borgan, dxa Bupinde
caMOCTifiHe IIWBiJIbHE ITPABOBiTHOIIEHHS 32 YYacCTIO
CIOKWBAYiB, WiJ AKUM CJIifl PO3YMiTH 0COOJUBUI
IIPABOBUI 3B 130K, II[0 MAE TaKi CIemiaabHi 03HaAKM: —
BUHUKAE MixkK (ismunmMu ocodamu (CIoKUBAUAMMY),
110 MaIOTh HAMip IpuA0aTy TOBap (POOOTH, IOCTIYTH),
1[0 IpuA0aBaloTh ToBapu (POOOTH, IIOCAYTH), IO
KODUCTYIOThCS TOoBapaMu (pe3yJabTaToM pooir,
TOCJIYT) AJIA 3aJ0BOJIEHHS IOOYTOBUX, OCOOMCTHX,
cimeiinmii i inmux morped, He OB A3AHUX 13 37ilic-
HEeHHAM ITiIIPUEMHUAIBKOL JifAIbHOCTI, 1 iX MOMKJIN-
BUMHU a00 peabHUMU KOHTPareHTaMu (BUPOOHUKOM,
TIPOJABIEM, BUKOHABIIEM i TOII0); — 3a0€3MeUYETHCA
IepKaBHO-TIPUMYCOBUM 3aXWCTOM CIIOJKMBAva fAK
c71a0Ko0l CTOPOHM 3a JOIIOMOT0I0 0COOJMBUX IIPABO-
BUX (popm, 3acobiB i MeTOHiB BILIMBY, IO TrapaHTy-
0Th OajlaHC iHTepeciB cmo:KMBaUa 1 MigIPUEMIA; —
XapaKTepus3yeThCsd IEPBUHHICTIO  iMIEpaTHBHUX
HODM B per'yJIfOBaHHi CYCIiJIbHIX BiTHOCHH 32 YIACTIO
cnabKoi CTOPDOHM — CIIOMKMBAua; — MAIOTh BifIIKO-
IyBalTbHUN XapaKTep, IO MOPOIKYE B mependaue-
HIX 3aKOHOM a00 JOrOBOPOM BHIAAKAX 00OB A30K
KOHTpareHTa CIOKMBaua 0e30ILIATHO 3MiHCHIOBATH
nii, cmpamoBaHi Ha 3a0e3leueHHA HAJIEKHOI AKO-
cTi pearxizoBaHOTO TOBapy (pe3yabrary pobGOTH)
[8, c. 12-13]. aramom mOTOKYIOUKCH i3 HABEIEHOIO
KJacu(ikalieo aBTopa CJIif BigmiTmTH, IO Taka
03HAKA AK = XaPaKTepU3yeThCsA MIePBUHHICTIO iMIepa-
TUBHAX HOPM B PeryJOBaHHI CYCIiJbHUX BiJHOCUH
34 y4acTio ¢I1a0K0I CTOPOHHM — CIOMKMBAUa He MOKe
OyTy IpUIHATA HAMU SK 03HAKA CIOKUBUUX BigHO-
cuH. Tax, moroBipHi (mepexmorosipHi) BizHOCUHE 3a
yuacTo PisMUHUX 0Ci0 — CIOKMBAUIB PETYIIOIOTHCI
HOpMaMM IMBiIbHOTO IpaBa. IIpoTe ocoOamBOCTL
IIUX BiTHOCWH MOXKYTh BUSHAUATHCS iMIIEDATUBHUMU
HOpMaMu 3aKOHOJJaBCTBA, AKi He MAlOTh IEePBUHHOTO
3HaueHHd, a € gonoMikuumu. ToOro, came I1i imme-
paTUBHI HOPMU MOKJWKaAHI BUPiBHIOBATU (DAKTUUHY
(00'eKTHBHY) HEPIBHICTH YUACHUKIB I[UBIIBHUX Bif-
HOCHH, a HE BCTAHOBJIOIOTH iMIIEPATHBHE PETYJIO-
BaHHSA, AKE B CBOIO UEPTy BiKe MPU3BOJUTE IO 3aCTO-
CYBaHHSA ITUBiTBLHO-ITPABOBUX HOPM.

Kpim toro, I. I. BanaceBuu, caymrao 3asHadae,
110 IPABOBiJHOCWHM 34 Y4YacCTIO CIIOMKMBAYIB € pPis-
HOBHJIOM IIMBiJIbHUX IIPABOBITHOCHH, a iX O3HAKHU
€ 0CcOOJIMBMMU Ta JO3BOJAIOTH CTBEPAKYBATU IIPO
CaMOCTifiHiCTh, IMX IpPaBOBiZHOCWMH. ABTOp IIij-
KOM CIIpaBeIJIIBO BBaXKa€, IO IMBiJIbHE IIPABOBiI-
HOIIIEHHS 3a YYacTIO CIOMKWBaua: 1) BUHUKAE MiK
CIIOKMBAYEM, KOTPUI Mae HaMip mpuadaTé TOBAPHU
(poboTH, mocayru), Kymye ToBapu (POOOTH, IOCTIYTH),
KOPHUCTYEThCI TOBapaMu (pes3yIbTaToM po0iT, ITOCayT)
IJIS 3a[J0BOJICHHS 0COOMCTHX HOTPeD, He 0B A3aHNX
3i 3AifiCHEeHHAM HUM HiATPUEMHUIBLKOIL TifIbHOCTI,
Ta H0ro KOHTPAreHTOM UM IOTEHIIIHHNM KOHTPareH-
TOM (BUPOOHMKOM, ITPOAABIIEM, BUKOHABIIEM TOIIIO0);
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2) 3a0e3IeUyeThCs JePKABHIM 3aXNCTOM CIIOKMBAUA
SK cJ1a0K0i CTOPOHU 3a JOIIOMOTI'00 0COOJIMBUX IIPABO-
BUX (opM, 3ac00iB i METOAiB BILINBY, AKi rapaHTyIOTh
fajaHc iHTepeciB cmokuBaua i cyb eKkTa MiAmpHEM-
HUIBKOI JisABHOCTI; 3) XapaKTePU3YIOTHCA IIOEJ-
HAHHAM IIPUBATHOIPABOBUX i MyOJiUHO-IIPABOBUX
HOPM Yy peryJioBaHHI IUX BiJHOCKH, IT[0 CIIPSMOBaHe
HA YCYHeHHS IIPaBOBOI HepiBHOCTI #oro cy0 €KTiB;
4) Ma€ OILJIATHUN XapaKkTep, KU MOPOIKYE V mepe-
faueHNX 3aKOHOM a60 JOTrOBOPOM BMIIALKAX 000B d-
30K KOHTpareHTa CIOKMBaUa 0€30ILIATHO 3MiHCHUTH
nii, cupsamMoBaHi Ha 3a6es3leUeHHS HAJEKHOI SKOCTi
peasizoBaHoTO0 TOBapy (podoTu, mocayru) [3].

Bigrak, BpaxoBylounm HaBejie BHINE, BBAXKAEMO,
1[0 JI0 03HAK CIIOKMBYMX BiTHOCKH CJIiJ BiTHECTH:

1) inmepsenuyionism. 11i BizHOCHHM XapaKTepuay-
IOTHCS Ti€I0 0COOIMBICTIO, 110 X YUACHUKY 3IiHCHIO-
I0Th CBOI I[MBLIBHI IIpaBa Ta 000B A3KM HA BJIACHUI
pO3Cyn, aje 3 BCTAHOBJIEHHAM JIeP:KaBOI0 OKPEMUX
MeK IX 3filficHeHHA. ¥ TaKuil cuoci0 3abesmeuyeTnes
3aXWCT BPA3JIUBOI CTOPOHU CIOMKUBUMX BiTHOCHH
Ha pPiBHI i3 3a06e3MeUeHHAM NPAB CUJIbHOI CTOPOHH.
A TaK0K BpaXOBY€ETHCS IMOJOKEHHA YACTUHY YeTBEP-
toi craTTi 42 Korncturynii Yrpainu, 3a smicrom axoi
"NepakaBa 3axuILAE IpaBa CIOMKHUBAUIB, 37IMCHIOE
KOHTPOJIb 3a AKiCTIO i 6e3IeuHicTIo MPOAYKITii Ta yeix
BUiB TOCJAyT i pobiT, cupuse AisJbHOCTI rpomaj-
CbKUX OpraHiszamiii couBavis”;

2) Odyanizm npusamuonpasosux ma nyoLiy-
HO-npasosux Hopm. CIOKWBYI BiIHOCUHM CJiJ BBa-
JKATH 3MIIIaHMMHU IUBiIBHO-IIPABOBUMHU BiJHOCH-
Hamu. lle 3aKOHOMiIpHO BUIIMBAE 3 OOT'PYHTOBAHOTO
(hakTy, 110 CIOKWBYI BiTHOCMHU B I€pPEeBaKHIN
OLIBIIOCTI HOCATD AUCIO3UTUBHUI XapaKTep, OJHAK
OKpeMa iX yacTMHA HOCUTH iMIIEPATUBHUN XapaKTep,
1110 OOI'PYHTOBYE iX CIEIiaJbHU CTaTyC;

3) ocobnueuil cy6 ekmuuil ckaad. YuacHUKaMu
CIIOKMBYMX BiHOCKH € (isumuna ocoda, AKa YKJIaJae
(Mae HaMIip YKJIACTH) JOTOBIP 3i CIIOKMBUOI0 METOI0
Ta Cy0 €KT rOCIOLAPIOBAHHSI;

4) ocobrusy memy yxaadenuns dozosopy. Mera,
3 AKOI0 Cy0 €KTH BCTYIAIOThL B IIi BiAHOCHMHH IILJIA-
XOM YKJAJeHHS CIIOKUBUOTO OTOBOPY Mae IBOICTY
IPUPOLY, AKa IOJATae B TOMY, IO Aad (hiswumOl
0co0u — CIIO:KMBAUYa METOI0 BCTYIIY B CIIOKMBYI BiTHO-
CHHH € 33JJ0BOJIEHHS 0COOMCTHX IIOTPel, He 0B A3a-
HUX 3 OiATPUEMHUIBKOIO TiAJbHICTIO, Y BUKOHAH-
HAM 000B A3KiB HaliMaHOro IpariBHuKa (CIOXKUBYA
MeTa), a IJIA Cy0 €KTa roCIOofaPI0BAHHSA TAKO0I0 METOIO
€ OTPUMAHHSA IPHUOYTKY;

5) nidsuweni 0xopora ma 3axucm npas Cnoiu-
eaya. IIpaBa (piswmunOi 0COOM y CIOKUBUMX BiTHO-
cuHax 3a0e3meuyIThCA AepPKABHO-IIPUMYCOBUMMU
3axX0JaMHU ITIOZI0 OXOPOHU Ta 3aXUCTY CIIOKUBAYA AK
cJa0K0i CTOPOHM 3a JOTIOMOTO0I0 OCOOJMBUX MIPABOBUX
(hopm, 3acobiB i MeTO/iB BILIUBY TOITIO;

6 ) ocobausuii xapaxmep c60600u dozosopy. CBo-
0oma TOTOBOPY B CIOKMBUUX BiTHOCHHAX BPAaXOBYE

00T'pyHTOBaHE BTPYUYAHHSA JeP:KaBU y IUBLIHHO-TIPA-
BOBi BiIHOCMHM 3 METOI0 3aXMCTy OiJbIIT BpasauBOi
CTOPOHU TaKkux BigHocuH. To6TO, ZOIiIHLHO TOBOPUTH
He IPo 00MesKeHHs CBOOOH JOTOBOPY, a IIPO CBOOOLY
JOTOBOPY V CIIO}KMBYUX BiTHOCHMHAX, IKa € BiIMiH-
HOIO BiJl yCTaJIeHOr0 PO3YMiHHSA CBOOOIY TOTOBOPY;

7) ocobausuii npedmem cnoxueyozo 0ozosopy. Ilo
IpeIMeTy CIOMKHBYOIO JOTOBOPY MOXKHA BimlHECTH
JIne fii CTOpiH 11010 mepefadi ToBapiB, BUKOHAHHS
po0iT UM HAJAaHHS MOCAYT BUKJIOYHO IJI 3aT0BO-
JIEHHS 0COOMCTHX, He [O0B A3aHuX 13 MiAIpUEMHNIb-
KO0 IisfIbHicTIO TOTPed (isuunoi ocodu;

8) nepeddozosiphi 0606'a3ku cyb6'ekma zocnoda-
pwoeanna. disuuna ocoba, nepex mpuadOAHHA IIEB-
HOTO TOBapy (poboTH, MOCAYTH) Ma€ IIPaBO OTPHU-
MaHHS HeoOXigmoi, mocTymHOI, [JOCTOBipHOI Ta
cBoeuacHoi imgopmarmii mep:KaBHOIO MOBOIO IIPO
Takuii ToBap (Po0OTYy, MOCIYry) OIS MOKJIMBOCTL
MIPUAHATTS 3Ba'KE€HOI'0 PillleHHA UM YKJIaJaTHA Bifmo-
BigHW# moroBip, um Hi. BinMoBa HagaTy Tary iH(poOp-
MaIlifo 10 MOMEHTY YKJaJeHHS JOTOBOPY BBasKaTHU-
MeTbCS IOPYIIEHHIM HOT0 0COOMCTHMX HeMAaWHOBUX
1IpaB, IO MiJIATal0Th BilIIOBiAHOMY 3aXHCTY;

9) chepy 3axucmyinmepecis cycniavcmea. [Jocar-
HEHHS BUCOKOTO CTYIIEHS IIPaBOBOTO PETYJIIOBAHHSI
CIIOJKMBUMX BiTHOCHH Ta 3aXMCTY IIpaB CIIOKUBAUiB
MaTHMe HaCJIiTKoM 3a0e3IeueHHsA IPaB i cBOOO KO-
Hoil (pismumoi ocobu, a 0TKe, i CyCIiaLCTBA 3araaoM;

10) nponopuiiinicms. Haganua nofaTKOBUX IIpaB
CIIOXKMBAYY 3a JOIIOMOT'0IO0 TPABOBUX HOPM ITIO0 3aX -
CTY IIPaB CIIO/KUBAYIB BHACTIIOK 0COOJUBOTO CTATYCY
IUX IPABOBiIHOCKH, YAaCTKOBO OOMEXKYe IIMBiIbHI
paBa cy0 €KTiB rocmofapoBaHHs (IPOAABIIiB, BIPOO-
HUKiB, BUKOHABIIiB Toio). OfHAaK Take o0Me:KeHHS
TTOBMHHO 3a0e3leuyBaTy OCHOBHME iHTEpec Ta mpaBa
CIIO/KMBAaua, He IOPYIIYIOUM OCHOBHUWI iHTepec Ta
IIpaBa cy0 €KTa IOCIOLAPIOBAHHS, TOOTO MaE rapaHTy-
BaTHCS OaJaHC iHTepeciB CTOPiH IMX IPABOBiIHOCHH.

Basyiouucs Ha HaBeJeHNX JOKTPUHAJBHUX ITO3MU-
IMigx Ta IMOJOKEeHHSX 3aKOHOJABCTBA IIPOIOHYEMO
POSTIIANATY CIOKWBYI BiTHOCHMHM K CYCIIiJIbHI Bi-
HOCUHU, III0 BpEryJbOBaHi IMBiJIHHO-IPABOBUMU
HOopMaMu (3 TOETHAHHAM NIPUBATHONPABOBUX Ta
myOJMiuHO-IPABOBUX e€JIeMEHTiB OIS JOCATHEeHHS
daxtuunoi (06'€KTUBHOT) PiBHOCTI), AKI BUHUKAIOTH,
3MIHIOIOTBCA Ta IPUIKNHAIOTECS Y 3B A3KY 3 HAMIPOM
OpunbdaHHA UM NPUAOAHHAM TOBAPiB, BUKOHAHHAM
poOiT Ta HamZaHHAM MOCAYT (GisuuHiit 0cobi 3 MeTO0
3a/0BOJIeHHA 11 0co0MCTUX IOTpe6, He II0B A3aHUX
3 MiAIPUEMHUIBKOI TifJIbHICTI0O UM BUKOHAHHAM
000B'A3KiB HAIMAHOTO IIPAI[iBHUKA Y Cy0 €KTa rocIo-
IapioBaHHA, AKUN IPOJAE TOBApU, BUKOHYE POOOTH
Ta HAaJAa€ MOCIYTH 3 METOI0 OTPUMAHHS IIPUOYTKY .
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Anorania

Hosxodsxyx P. B. [lo nMTaHHSA PO NOHATTS Ta 03HAKH
CIOKUBYMX BimHOCHH. — CTaTT4.

¥ crarTi mpoBoAMTHCA HAYKOBO-IIPABOBUI aHAJII3 Iif-
XOfiB IMOMO BW3HAUEHHS MOHATTSA IHMBiTHHO-IPABOBUX
BiIHOCHH 3a y4acTio (PisMUHUX 0Ci0—CIIOKMBAUIB, 8 TAKOK
JOCTiPKYIOTBCSA 0COOMMBOCTI I[UX BiTHOCMH Ta BHOKDEM-
JIIOIOTBCA iX O3HAKU. ABTOPOM BKA3YETHCA, IO O3HAKU
IMBLILHOTO Ta CIIOMKMBUYOTO IIPABOBIJHOIIEHHS 3arajoM €
TOTOKHUMMU, OTHAK y CIIOKMBUOMY IIPABOBiIHOIIIEHH] iCHY-
I0Th TIeBHi 0c00auBOCTi. 37e61IbIIOT0 1€ 00YMOBIEHO TUM
(baxToMm, 110 HE3BAKAIOYUY HA Te, ITI0 YYACHUKY CIIOKMBULUX
BiJHOCMH y HIMX BiHOCHMHAX BUCTYNAIOTh K IOPUAUYHO
piBHI cy6'eKTH, K] B OpraHisariiiHo-IpaBoBOMY i MaiHO-
BOMY CeHCi BiJoKpeMJIeHi OfuH BiJ 0JHOIr0, MiK HIMHI BCe
K Taky icHye akTryHa (00 €KTHBHA) HEPIBHICTS.

Y crarti aBTOpOM pOOUTHCA crpoba MpoaHaNi3yBaTH
03HAKH CIIOKUBYUX BiJHOCHH KPi3b IPU3MY O1JIBII IIKPO-
KOT'0 POBYMiHHA ITUBILIBHOTO IIPaBa, TOOTO CTBEPIKYIOUH,
o oMy IpUTaMaHHI MeBHI mMyOJiyHi eJleMEHTH B Pery-
JIOBaHHI CHOKUBUMX BigHocwH. TakmM YmHOM, aBTOD
IPOMIOHYE Ha 0asi 03HAK IUBLILHUX BiIHOCWH BH3HAUUTU
03HAKU CIOKWBUMX BiJHOCHWH, IKi MalOTh IEeBHi 0CO0IH-
BOCTi, IpUTAMaHHi BUKJIOUHO CIOKHBUMM BiJHOCHHAM B
MeXKax IUBLIbHUX.

Ilo 03HAK CIIO/KMBUYMX BiJHOCHH IPOIOHYETHCA BigHO-
cutu Taki: 1) iHTepBeHITioHiaM; 2) IyanisM mpUBATHOIPA-
BOBHUX Ta IIy0JIiYHO-IIPABOBUX HOPM; 3) 0COOJIUBUI CY0 €K-
THUN cKJaax; 4) ocobiuBa MeTa YKJIAJEHHA ITOTOBODPY;
5) migBUIIEHi 0XOPOHA Ta 3aXMCT IIPaB CIIOKKBaua; 6) oco-
OMBMiT XapaKTep cBOOOAHU LOTOBOPY; 7) OCOOJIMBUIL P -

MeT CIIO}KMBYOTO TOTOBOPY; 8) mepenoroBipHi 0008 A3KM
cy0'ekTa rocmogapioBaHusa; 9) cdepa saxucTy imTepecis
cycminbersa; 10) mpomopiiiiHicTs.

SK HaCIiIOK IpPOBEZEHOr0 MOCHiMKEeHHd, y CTaTTi
pPoOUTHCSA BUCHOBOK, IO CIIOKMBYI Bi[HOCHHU € CYCIIiJIb-
HAMU BifHOCMHAMH, III0 BPETyJIhOBaHI IMBiIBHO-TIPABO-
BUMM HOpPMaMu (3 TOETHAHHAM ITPUBATHOIPABOBUX Ta
my0JIiYHO-IIPABOBUX €JIEMEHTIB A HOCATHEHHS (aKTHU-
HOI (06’ €KTHBHOI) PiBHOCTI), AKi BAHUKAIOTD, 3MiHIOIOTHCS
Ta MPUINHAITHECA Y 3B A3KY 3 HAMipoM NpuUA0aHHA 4u
IpUAOAHHAM TOBapiB, BUKOHAHHAM POOIT Ta HAJAHHAM
mocayr (isuuHiit 0cobi 3 MeTO0 3a0BOIEHHS Ii 0COOMCTUX
0Tped, He I0B A3aHUX 3 MiANPUEMHUIBLKONI IisIbHICTIO
Yy BUKOHAHHAM 000B S3KiB HaiIMaHOr0 HpAliBHUKA Y
cy0 eKTa rocIofaploBaHHs, AKKH IPOJAE TOBAPH, BAKOHYE
PO0OTH Ta Hafla€ MOCAYTH 3 METOIO OTPUMAHHSA TPUOYTKY.

Katwouosi caosa: UBIIBHO-IPABOBI BiJHOCHHHU 3a
yYacTio CIIOKMBAYiB, O3HAKHU CIIO/KUBUYUX BiIHOCHH, Aya-
JIi3M IPUBATHONIPABOBUX Ta My0IiUHO-TTPABOBUX HOPM.

Summary

Pozhodzhuk R. V. On the question of concept and
characteristics of consumer relations. — Article.

The article conducts a scientific and legal analysis of
approaches to defining the concept of civil-law relations
with the participation of natural persons-consumers,
investigates the peculiarities of these relations, and
singles out their characteristics. The author points
out that the characteristics of civil and consumer legal
relationships are generally identical, but there are certain
peculiarities in a consumer legal relationship. This is
mostly due to the fact that although the participants in
consumer relations act as legally equal subjects, which
are separated from each other in the organizational, legal
and property sense, there is still an actual (objective)
inequality between them.

In the article, the author makes an attempt to analyze
the characteristics of consumer relations through the
prism of a broader understanding of civil law, that
is, asserting that it has certain public elements in the
regulation of consumer relations. Hence, the author
proposes to determine the characteristics of consumer
relations based on the characteristics of civil relations,
which have certain peculiarities that are inherent
exclusively to consumer relations within civil ones.

The characteristics of consumer relations are
suggested to include the following: 1) interventionism;
2) dualism of private law and public law norms; 3) special
subject composition; 4) special purpose of concluding the
contract; 5) increased security and protection of consumer
rights; 6) special nature of freedom of contract; 7) special
subject of the consumer contract; 8) pre-contractual
obligations of the business entity; 9) sphere of protection
of public interests; 10) proportionality.

As a result of the conducted research, the article
concludes that consumer relations are social relations
regulated by civil law norms (with a combination of
private law and public law elements to achieve actual
(objective) equality), which arise, change and terminate
in connection with the intention to acquire or purchasing
goods, performing works and providing services to an
individual for the purpose of satisfying his personal needs,
not related to entrepreneurial activity or the performance
of the duties of an employee from the business entity that
sells goods, performs works and provides services for the
purpose of making a profit.

Key words: civil-law relations with the participation
of consumers, the characteritics of consumer relations,
dualism of private-law and public-law norms.
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GENERAL PRINCIPLES OF LABOR LAW OF THE EUROPEAN UNION

Formulation of the problem. The law of the
European Union is a unique legal phenomenon that
developed in the process of the development of Euro-
pean integration, the result of the implementation
of the supranational competence of the institutions
of the European Union [1, p. 324]. Speaking about
the EU legal system, it should be noted that it is con-
stantly developing. One of the branches of EU law is
the labor law of the European Union. The European
Commission in the Green Book "Modernization of
labor law to meet the changes of the 21st century”
[2] notes that the original goal of labor law was to
reconcile inherent economic and social inequality
with labor relations. From the very beginning, labor
law focused on establishing the status of an econom-
ically active person as the main factor around which
further development takes place.

The rapid development of technical progress, the
growth of competitiveness as a result of the globali-
zation process, changes in customer requirements
and the significant development of the service sec-
tor indicate the need to strengthen the flexibility
of the labor market. All these factors lead to the
restructuring of business on a more flexible basis.
First of all, such restructuring refers to changes in
the organization of work, working hours, wages,
and the number of the workforce at various stages
of the production cycle. These changes require a
greater variety of employment contracts, which do
not always fall under the scope of legal regulation
of European legislation. The traditional model of
labor relations does not apply to all categories of
employees and is not always able to regulate labor
contracts with employees taking into account the
changes caused by the globalization process. In con-
trast to these processes, the Green Book contrasts
the modernized labor law as a law whose main issue
is the achievement of "flexicurity”, which combines
the flexibility of the employment relationship with a
high level of social protection of employees.

The state of research of the topic. The following
scientists investigate the issues of EU labor law in

© S. M. Voloshina, 2022

their works: Yu.V. Baranyuk, S.V. Drizhchana,
L.P. Harashchenko, 0.V. Makogon, O.M. Mohyl-
nyi, M.P. Stadnyk, N.M. Khutoryan, B. Berkasson,
I.Boruta,I.Ya.Kiselyov,S.Yu.Kashkin,S.Klauvert,
D. Collins, F. Sutcliffe, S. Sciarra, M. Shanks, and
others.

The aim of the article. The purpose of the arti-
cle is to reveal the essence and features of EU labor
law, to identify the main factors that influenced the
formation and development of European labor law,
to formulate the concept of EU labor law, to analyze
the principles of legal regulation of labor relations
at the EU level.

Presenting main material. It should be noted that
EU labor law is an important part of the European
social model. The White Paper of the Commission
on Social Policy of 1994 defined that the European
social model is based on such values as democracy,
human rights, freedom of collective bargaining,
market economy, equality of opportunities for all,
social protection and solidarity. The model is based
on the belief that economic and social progress are
inseparable[3]. The Treaty on the Functioning of the
EU, the EU Charter of Fundamental Rights and EU
labor law determine the legal basis for the function-
ing of the European social model. In Art. 153-155 of
the Treaty on the Functioning of the EU establishes
the legal framework for social dialogue.

The EU Charter of Fundamental Rights, reflect-
ing fundamental rights (the right to association, the
right to information and consultation, to collective
bargaining and action), thus strengthens the role of
social partners in defining European social policy
through the legitimacy of collective bargaining and
collective action, information and consultation at
the enterprise level. European labor law, establish-
ing a general framework for strengthening informa-
tion and consultation (Directive 2002/14/EC), plays
adecisiverole in defining the European social model.
The labor law of the European Union has developed
together with the social policy of the Community
and is an integral part of it. The legal basis for con-
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ducting social policy is the provisions of the rele-
vant sections and chapters of Part 3 of the Founding
Treaty "Union Policy and Internal Actions”, which
establish the subject and methods (tools) with which
EU institutions influence social relations and pro-
cesses in one or another area of EU competence. The
purpose of the social policy of the Union [4] is: "pro-
motion of employment, improvement of living and
working conditions in order to make their harmoni-
zation possible, while preserving all achievements,
as well as promotion of adequate social protection,
dialogue between entrepreneurs and workers, devel-
opment of human resources for long-term provision
of a high level of employment and combating pov-
erty” (Article 151).

The social sphere is a subject of joint responsi-
bility of the European Union and the EU member
states. According to § 1 of Art. 153 of the Treaty on
the Functioning of the European Union, the Union
supports and complements the actions of member
states in the following areas: a) improvement of the
production environment in order to ensure health
and labor protection of employees; b) working con-
ditions; c¢) social security and social protection;
d) protection of employees in case of termination
of employment contracts; e) informing and holding
consultations; f) representation and collective pro-
tection of the interests of employees and employers,
including joint decision-making; g) working condi-
tions of persons from third countries who are legally
present on the territory of the EU; h) integration of
persons excluded from the labor market; i) equality
between men and women in terms of labor market
opportunities and attitudes at work; j) prohibition
of social exclusion; k) modernization of social pro-
tection systems.

Therefore, the main issues of social policy are
various aspects of individual and collective labor
relations, which are the subject of legal regulation of
EU labor law. Over the past decades, the implementa-
tion of the competence of the European Union in the
field of social policy has resulted in a stable, integral
and autonomous branch of EU law — EU labor law or
European labor law. EU labor law can be defined as a
set of norms of EU law that regulate the labor rela-
tions of employees with employers and other rela-
tions closely related to them, which establish rights
and obligations in relation to labor through the har-
monization and unification of the norms of national
legislation of member states [5, with. 12-14].

From the point of view of B. Berkasson [6], Euro-
pean labor law is an interstate system of labor legis-
lation, formed by separate European legal systems in
symbiosis with the European Union, which is char-
acterized by individuality and openness. The Euro-
pean Commission [7] understands labor law as a set
of legislation that establishes the rights and obliga-
tions of employees and employers at the workplace.

It is noted that at the level of the Union, labor law
covers two areas of relations: working conditions,
including working hours, part-time employment
and work on the basis of fixed-term employment con-
tracts, working conditions of employees on business
trips; informing and conducting consultations with
employees, including cases of collective dismissals
and transfer of the enterprise.

Therefore, the labor law of the EU is a set of
norms of supranational law that regulate individ-
ual and collective labor relations between employers
and employees and are the result of the unification
and harmonization of the legislation of the member
states of the European Union [8, p. 377]. EU labor
law norms are supranational, that is, they regulate
labor relations that arise between entities operating
not only within a single country, but two or more
countries of the European Union. That is, subjects of
EU labor law have a transnational status. EU labor
law, through unification and harmonization, intro-
duces uniform and general standards into the legis-
lation of member countries in the field of labor.

The EU labor law system is a set of legal norms and
institutions that regulate individual and collective
labor relations at the supranational level. Institu-
tions of individual EU labor law include: legal regu-
lation of labor migration; equality and non-discrim-
ination; employment contract; working time and
rest time; labor protection and industrial hygiene;
legal regulation of employment; professional train-
ing, retraining and advanced training of employees.
Institutions of collective labor law include: social
dialogue; protection of workers' rights in case of col-
lective layoffs; protection of the rights of employees
in case of bankruptcy and change of the owner of the
enterprise.

Norms of collective labor law ensure the right
of workers to participate in production manage-
ment, the right to information and consultations,
and other collective rights of workers. EU direc-
tives regulate individual labor relations, issues of
ensuring equal treatment between men and women
in the labor sphere, social dialogue at the Euro-
pean level, conducting collective negotiations and
concluding European collective agreements. The
principles of labor law are the fundamental guid-
ing principles enshrined in legislation, ideas that
express the essence of labor law norms and the main
directions of state policy in the field of legal regula-
tion of social relations related to the functioning of
the labor market, the use and organization of hired
labor [9, p. 23].

The labor law of the European Union is the result
of the activities of the member states in certain
areas. It contains the proven legal experience of the
EU member states regarding the legal regulation
of labor relations. Since most European countries
are members of the Council of Europe, it is natu-
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ral that the main labor standards developed within
the framework of this regional organization are
reflected in its norms. In addition, EU labor law as a
part of the regional legal system is influenced by the
system of a higher order — international law, namely
international labor law. It is also necessary to take
into account the historical conditions of the forma-
tion and development of EU labor law. EU labor law
is an integral part of European social policy. And it
is natural that the main ideas and provisions formed
in the process of evolution of European social policy
are reflected in European labor law.

In addition, EU labor law is a branch of European
Union law, so principles reflecting its characteristics
are also characteristic of labor law. Therefore, the
principles of EU labor law are fundamental, guid-
ing principles, ideas, provisions that were formed in
the process of evolution of European social policy,
national labor law of EU member states, EU law,
reflected in international and regional acts on labor
and used to regulate individual and collective labor
relations at the supranational level. The first group
consists of principles that are reflected in interna-
tional and regional acts on labor, in particular in the
International Covenant on Civil and Political Rights
[10], the International Covenant on Economic, Social
and Cultural Rights [11], the Universal Declaration
of Human Rights [12], the Convention on the pro-
tection of human rights and fundamental freedoms
of 1950 [13], the ILO Declaration of Fundamental
Principles and Rights in the World of Work of 1998
[14], the European Social Charter of 1961 [15] and
the European Social Charter of 1996 [16], ILO con-
ventions and recommendations ; and embodied in the
labor law of the European Union.

These include the following principles: freedom
of labor and prohibition of forced labor; prohibition
of child labor; freedom of association; the right of
social partners to negotiate and conclude collective
agreements; equality and non-discrimination; the
right to fair and safe working conditions, the right
to fair remuneration that ensures a sufficient stand-
ard of living for the employee and his family mem-
bers; the right to decent treatment at work; protec-
tion of workers' rights; the principle of facilitation.

The second group of principles consists of those
principles that have received real fulfillment in EU
labor law. These include: the principle of freedom of
movement, equality of men and women in the field
of work, the right of social partners to negotiate
and conclude collective agreements. The third group
includes: principles inherent in EU labor law as a
component of European social policy: the principle of
subsidiarity, proportionality, the basic minimum of
social rights. The fourth group consists of principles
inherent in EU law and EU labor law in particular, as
part of this special legal system. This is supremacy
over the national legal systems of the member states;

direct action; integration into the national legal sys-
tems of member states; jurisdictional immunity.

The principle of freedom of labor and prohibition
of forced labor. This principle is enshrined in clause
3 of Art. 8 of the International Covenant on Civil
and Political Rights, Art. 6 of the International
Covenant on Economic, Social and Cultural Rights,
Art. 23 of the Universal Declaration of Human
Rights, ILO Convention No. 29 on Forced Labor,
Recommendation No. 35 on Indirect Forced Labor,
Convention No. 105 on the Abolition of Forced
Labor, in clause 4 of the Community Charter on the
Fundamental Social Rights of Workers, Art. 1 of
the European Social Charter, Art. 5, 15 of the EU
Charter on Fundamental Rights. The essence of this
principle is that the worker earns his living by work
that he freely chooses or freely agrees to. This pro-
vision was supplemented in the EU Charter of Fun-
damental Rights. Yes, in accordance with Part 2
of Art. 15, every citizen of the Union has the right
to look for a job, work, establish his own business
or provide services on the territory of any member
state. The expansion of the content of this principle
is connected with the new policy of the Union in the
field of employment, with the development of "flex-
icurity”.

The second aspect of the implementation of this
principle is the prohibition and abolition of forced
labor. This principle is recognized by the ILO as a
fundamental principle in the world of work in the
ILO Declaration of Fundamental Principles and
Rights in the World of Work. A number of ILO con-
ventions and recommendations are also devoted to
thisissue. Thus, ILO Convention No. 29 on Forced or
Compulsory Labor (1930) [17] in Art. 2 defines what
should be understood by forced labor, and also estab-
lishes a list of works that do not refer to forced labor.

The principle of prohibition of child labor is also
recognized by the ILO as a fundamental principle
in the world of work. In the International Covenant
on Social, Economic and Cultural Rights in Art. 10
declares that the States Parties to this Covenant must
take special measures of protection and assistance
for all children and adolescents without any discrim-
ination on the basis of family origin or on any other
basis. The Convention on the Rights of the Child
dated November 20, 1989 [18] recognizes the right of
children to be protected from economic exploitation,
performance of any work that may harm education,
health and affect the physical, spiritual, moral, and
social development of the child. A number of conven-
tions and recommendations have been adopted within
the framework of the ILO to ensure this principle.
These are, in particular, Convention No. 5 on the
Minimum Age for Employment in Industry (1919),
Convention No. 10 (on the Minimum Age in Agricul-
ture (1921), Convention No. 33 on the Minimum Age
for Non-Industrial Work (1932.), Recommendation
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No. 146 on the minimum age (1973), Convention No.
182 on the worst forms of child labor (1999), the cor-
responding Recommendation No. 190 on the worst
forms of child labor (1999). Article 3 of the Treaty on
The European Union has declared that the European
Union promotes the protection of children's rights
Article 33 of the EU Charter of Fundamental Rights
enshrines the prohibition of child labour.

The principle of freedom of association is rec-
ognized as a fundamental principle in the world
of work in the ILO Declaration of Basic Principles
and Rights in the World of Work. This principle is
enshrined in Art. 8 of the International Covenant
on Economic, Social and Cultural Rights, Art. 22
of the International Covenant on Civil and Political
Rights, Clause 4 of Art. 23 of the Universal Decla-
ration of Human Rights, Art. 11 Conventions on
the Protection of Human Rights and Fundamental
Freedoms, ILO Conventions and Recommendations,
the most important of which are ILO Convention No.
87 on Freedom of Association and Protection of the
Right to Organize (1948), Convention No. 98 on the
Right to Organize and Collective Bargaining (1949
), Convention No. 135 on Workers' Representatives
(1971) and the corresponding Recommendation
No. 143 on Workers' Representatives (1971); §1 of
Art. 12 of the EU Charter on Fundamental Rights.

The right of social partners to negotiate and con-
clude collective agreements. The ILO Declaration of
Basic Principles in the World of Work proclaimed the
principle of real recognition of the right to collective
bargaining as a fundamental principle in the world of
work. A number of ILO conventions and recommen-
dations are also devoted to this issue. The main ones
are Convention No. 98 on the Right to Organize and
Conduct Collective Bargaining (1949), Recommenda-
tion No. 91 on Collective Agreements (1951), Recom-
mendation No. 94 on Cooperation at the Enterprise
Level (1952), Recommendation No. 113 on Industry
and National Cooperation (1960), Convention No.
154 on Collective Bargaining (1981), the correspond-
ing Recommendation No. 163 on Collective Bar-
gaining (1981). Art. 28 of the EU Charter on Fun-
damental Rights guarantees the right of employees,
employees, organizations, and their representatives
to negotiate with employers and conclude collective
agreements with them at the appropriate level. These
rights are also enshrined in Art. 6 of the European
Social Charter and Art. 12 of the Charter of the Com-
munity on the fundamental social rights of workers.
The European Court of Human Rights interprets the
considered rights as an integral part of the right to
create trade unions and the right to join them to pro-
tect one's interests, proclaimed by Art. 11 Conven-
tion on the Protection of Human Rights and Funda-
mental Freedoms of 1950[19, p. 107].

The principle of equality (prohibition of discrim-
ination) is enshrined in Art. 38 of the International

Covenant on Civil and Political Rights, Art. 3 of
the International Covenant on Economic, Social and
Cultural Rights, Art. 7 of the Universal Declaration
of Human Rights, in addition, in the ILO Declara-
tion of Basic Principles and Rights in the World of
Work, non-discrimination in the field of work and
occupations is recognized as a fundamental principle
in the world of work. A number of ILO conventions
and recommendations are also devoted to this issue.
The most important of them are Convention No. 111
on Discrimination in Employment and Occupation
(1958), the corresponding Recommendation No. 111
on Discrimination in Employment and Occupation
(1958), Convention No. 100 on Equal Remuneration
(1951), Recommendation No. 90 on equal remunera-
tion (1951).

The principle of equality (prohibition of discrim-
ination) is one of the main principles of the func-
tioning of the European Union (Articles 18 and 19
of the Treaty on the Functioning of the European
Union). The right to fair and safe working condi-
tions, the right to fair remuneration, which ensures
a sufficient standard of living for the employee and
his family members, is enshrined in Art. 23 of the
Universal Declaration of Human Rights, Art. 7 of
the International Covenant on Economic, Social and
Cultural Rights. In accordance with the European
Social Charter, member states undertake to estab-
lish a reasonable length of the working day and week
in order to ensure the effective exercise of the right
to fair working conditions; establish paid public hol-
idays; establish an annual paid leave of at least four
weeks; to eliminate the risks inherent in jobs with
dangerous or unhealthy working conditions, and in
cases where it is impossible to eliminate or suffi-
ciently reduce such risks, to establish for workers
employed in such jobs, reduced working hours or
additional paid vacations; to ensure a weekly rest,
which should, if possible, coincide with a day rec-
ognized as a day of rest according to the traditions
or customs of the respective country or region; to
ensure that employees are informed in writing as
soon as possible and in any case not later than two
months after the date of commencement of their
official duties about the main aspects of the contract
or employment relationship; to ensure that workers
engaged in night-time work benefit from measures
that take into account the special nature of such
work. Article 31 of the EU Charter on Fundamental
Rights enshrines the right to fair and equal working
conditions, which include the right of everyone to
work in conditions that ensure the protection of his
health, safety, and respect for dignity. In addition,
every worker has the right to limit the maximum
duration of his working time, as well as to daily,
weekly rest, and annual paid vacation.

The right to decent treatment at work. In Art. 31
of the EU Charter on Fundamental Rights enshrines
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the right of every worker to respect his dignity. On
April 26, 2007, ETUC, Business Europe, UEAPME
and CEEP concluded the European Framework
Agreement on oppression and violence at work [20].
The Agreement declares that mutual respect for the
dignity of others at all levels, including the work-
place, is one of the key elements for the success of
organizations. Therefore, harassment and violence
are unacceptable. It is recognized that any workplace
and employee, regardless of the size of the company,
field of activity or form of employment contract or
relationship, is potentially subject to violence and
harassment.

The principle of protection of workers' rights in
the field of labor. This principle is enshrined in nor-
mative legal acts of an international nature, such as
the Universal Declaration of Human Rights (Arti-
cles 7, 8), the International Covenant on Economic,
Social and Cultural Rights (Articles 8, 9), the Inter-
national Covenant on Civil and Political Rights
( Article 2), as well as in the conventions and rec-
ommendations of the ILO. This principle includes
social and legal protection of the rights of employ-
ees[21, p. 103]. Social protection of workers' rights
is enshrined in Art. 10 Charter of Fundamental
Social Rights of Workers, Art. 12 of the European
Social Charter.

The principle of assistance ("in favorem") means
preventing the employee's position from deteri-
orating compared to the level provided for by law.
This principle is generally recognized and applies
not only to the relationship between labor contracts
and legislation. It has a universal meaning, refers to
any regulatory act of a lower level, which can only
improve the position of the employee compared to
normative acts of a higher level [22, p. 103].

The principle of subsidiarity is one of the most
important principles of EU activity, enshrined and
defined in § 3 of Art. 5 of the Treaty on the European
Union, in areas that are not the exclusive competence
of the Union, it has the right to act on the basis of
the principle of subsidiarity, only to the extent that
the task and actions cannot be fully resolved by indi-
vidual member states at the central or regional level
and local levels, and therefore, given its scope and
results, will be better implemented at the EU level.

The principle of proportionality is enshrined in
§ 4 of Art. 5 of the Treaty on the European Union,
which states that the content and form of action of
the Union should not go beyond what is necessary
to achieve the goals of the Treaties. That is, pro-
portionality means achieving a balance between the
goal and the institutional level involved in achiev-
ing this goal.

The principle of basic minimum social rights is
characteristic of European social policy and labor
law. The essence of this principle is that a certain
list of social rights is established at the legislative

level — minimum social standards, which cannot be
reduced in the future, but only expanded; and com-
pliance with which is guaranteed by the state. The
idea of a basic minimum of social rights was used
in the development of the 1989 Community Char-
ter on the Fundamental Social Rights of Workers.
The EU Charter of Fundamental Rights contains
the following list of basic social rights: freedom of
association, freedom of professional activity and
the right to work, the right to professional train-
ing and advanced training, the equality of men and
women, the right of workers to information and
consultation at the enterprise level, the right to
conduct bargaining and collective action, the right
to employment services, protection against wrong-
ful dismissal, fair and equal working conditions,
prohibition of child labor and the protection of
young people, family life and work, social security
and social assistance.

Conclusions. The labor law of the European
Union is a unique legal phenomenon. It embodies
the best examples, models in the regulation of labor
relations. Member countries seem to transfer all
their positive national legal experience to the Euro-
pean level. Currently, European labor law, although
the process of its formation is still not complete,
serves as a model for EU member states. In order to
reach this level of development, the member states
of the European Union have gone through a long
path of contradictions and disputes. EU labor law
can be called the "consensus law” that the member
states of the European Union managed to achieve
in the development of labor relations. EU labor law
is a dynamic phenomenon, its formation has not
yet been completed. Normative and legal acts are
adopted that improve the existing labor law insti-
tutions of the EU. Thus, in recent years, directives
have been revised concerning such issues as ensur-
ing the rights of employees in the event of employer
insolvency, the rights of employees of temporary
employment agencies, determining the status of the
European Works Council, or introducing a proce-
dure for information and consultation with employ-
ees. EU labor law has always been an important part
of European social policy, and therefore it is natural
that its formation and evolution took place together
with the development of EU social policy. EU labor
law embodies important principles of international
labor law, as well as principles that are the qual-
ifying characteristics of EU law, since labor law is
a branch of this specific law. Due to the fact that
EU labor law is a component of social policy, it also
embodies its principles.
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Summary

Voloshina S. M. General principles of labor law of the
European Union. — Article.

EU labor law was formed simultaneously with the
development and taking into account the peculiarities
of communal law (the law of the European Communities)
and the law of the European Union, as well as the national
labor legislation of the Member States. It is clear that
during its existence the European Union has made a
significant step forward, including in terms of the
evolution of law. EU labor law is considered based on the
understanding of EU law as an independent autonomous
system of legal norms governing relations within the
EU, as well as created in connection with the formation
and functioning of the European Communities and the
European Union, acting and applied on the basis of and
in accordance with the founding agreements and general

principles of EU law. From this point of view, the labor
law of the European Union is a set of interrelated legal
norms that regulate an independent, qualitatively unique
sphere of labor relations in the European Union and
require special legally autonomous regulation. The norms
of the EU labor law are represented by its corresponding
sources regulating the relations of subjects in this area.
EU labor law arose and was formed in accordance with
the founding agreements and the general principles
of EU law, taking into account the peculiarities of the
latter. The principles of EU labor law are enshrined in
acts of primary and secondary EU law. The principles
determine not only the essence, but also the content
of the legal norms on labor. For the labor law of the
European Union, the most significant principles are the
principle of social justice, the principle of equality, non-
discrimination, the principle of equal pay for equal work.
It is also important to note the generally recognized
principles of international labor law. In particular, we
are talking about the Declaration of the International
Labor Organization "On fundamental principles and
rights in the sphere of work and the mechanism for its
implementation”, adopted in 1998 at the 86th session of
the ILO. It should also be noted that the EU labor law was
formed under the influence of the national legal systems
of the Member States and at the same time gradually
began to influence the regulation of the labor sphere of
the EU states. When analyzing the properties of the EU
labor law norms, it is necessary to take into account the
features characteristic of the EU law norms as a whole, as
an independent legal system that is not identical to either
national or international legal orders.

Key words: labor law of the European Union,
employer, employee, labor, integration, labor and
employment, the labor law, recognition of qualifications,
individual labor law.

AHoranis

Bonowuna C. M. 3arajbHi 3acaiu TPYJAOBOTO IIpaBa
€rpomneiicsroro Corozy. — Crarrs.

Tpynose mpaBo €C dopmyBamocs OLHOUYACHO 3
POBBUTKOM Ta BpaXyBaHHAM 0COOJUBOCTEI KOMYHITapHOTO
mpaBa (mpaBa €Bpomeiicbkux CmiBTOBapmCTB) Ta IpaBa
€Bpomeiicbkoro Coosy, a TAK0K HAIli0HAJIBHOI'0 TPYL0BOI0
3aKOHOJABCTBA [ePIKaB-uJieHiB. 3a yac CBOr0 iCHYBaHHSA
€Bpometicbkuit Coio3 3po0WB 3HAYHUN KPOK yIepen,
y TOMYy umCJIi # momo eBojroiii mpasa. Tpymose mpaso
€C posrigmaeTbcsa BUXOAIYN 3 po3yMiHHA mpaBa €C Ak
caMOCTiffHOI aBTOHOMHOI CHCTEMU IOPUANYHUX HOPM, IO
Pery.JIiTh BigHocuHY B paMKax €C, a Tak 0K CTBOPIOBAHUX
y B8B'S8KYy 3 YTBOPEHHAM Ta (YHKIIOHYBaHHAM
€sponeiicbkux CmiBroBapucTs Ta €Bponeiicbkoro Cowoay,
1[0 JiI0Th TA 3aCTOCOBYIOTHCS HA OCHOBI Ta BigImOBiZHO 10
YCTaHOBYMX [OTOBOPIB Ta 3arajbHUMU 3acajaMy IIpaBa
€C. 3 1mporo moOTAMALY TPYAOBe IMpaBo EBPOMEHCHKOTO
Co3y — Ile CYKYIHICT B3a€MOIIOB A3aHUX IIPABOBUX
HOPM, II[0 PEryJIITh CaMOCTiHY, AKiCHO CBOEDPiAHY
chepy TpymoBux BimHocmH y E€Bpomeiickkomy Corosi
Ta IOTPEOYIOTh 0COOJIMBOI  IOPUAWYHO ABTOHOMHOI
persnamenTaiii. Hopmu TpymoBoro npasa €C nmpezacrasieni
BiAOBIAHUMY [KepesaMi, 110 PeTJIaMeHTYIOTh BiJHOCUHI
cy0'ekTiB y miit ranysi. Tpynzose mpaso €C BUHUKIO Ta
(dopMyBajsocs BiANOBIZHO [0 YyCTAHOBUMX [JOTOBODIB
Ta 3araJbHMX UpUHIUNIB mpaBa €C, 3 ypaxyBaHHAM
0co0mBOCTell OCTaHHBOTrO. I[IpMHIUIN TPYAOBOTO IIpaBa
€C BsakpimieHi B aKTaxX IIepBUHHOIO Ta BTOPUHHOI'O
mpaBa €C. IlpuHNUOM BU3HAYAIOTH AK CYTHiCTH, a i
3micT mpaBoBUX HOpPM mmpari. 1A TpyzoBoro mpasa
€BpoCoI03y HAWBAKIMBIIIMMY TPUHIUIAMY € TPUHITHI
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COIliaJIbHOI CIpPaBemJMBOCTi, IMPUHIIMI PiBHOIPABHOCTI,
HeIUCKPUMiHAIlii, NPMHIUI pPiBHOI omJIaTH 3a PiBHY
mparoo. BasKJIMBO TaKOK BiJ3HAUNUTH 3araJbHOBU3HAHI
TPUHIIUIN MiKHAPOZHOTO TPYAOBOTO IpaBa. 30KpeMma,
nnerbca mpo J[exnapamito MikHapoguoi opramisarii
mpani «IIpo ocHoBHi mpuHIUNU Ta IpaBa y cdepi mpami
Ta MexaHisMm ii peamisamii», mpuitaary 1998 poxky ua 86-it
cecii MOII. Crig Tako:k 3a3HAUUTH, IO TPYAOBE IIPABO
€C dopmyBasocsd miJ BIIMBOM HAIiOHAJIHHUX IIPABOBUX
CHCTeM Jep:KaB-uIeHiB i BOgHOUAC caMe ITOCTYIIOBO II0YAaJI0

BILIMBATM Ha PpETyJIIOBaHHA TPYIA0BOi cepu [ep:KaB
€Bpocorody. Ilpu aHamisi BIacTUBOCTEH HOPM TPYAOBOIO
mpaBa €Bpocoio3y HeoOXifHO BpaxoByBaTHM i pucwH,
XapakTepHi aysa HopM mpasa €C 3arasom sSK caMoCTiiHOI
IIPaBOBOi CUCTEMH, AKa He iIeHTUYHA Hi HaIliOHAJIbHOMY,
Hi Mi’XHapOJHOMY IIPaBOIODALKAM.

Kawuosi crosa: Tpymose mpaBo E€spometicbkoro Cowoay,
poboTozaBerb, MpalliBHUK, OXOPOHA IIpalli, iHTerparis,
cdepa mpari Ta 3aWHATOCTi, HOPMHU TPY/JOBOTO IIPaBa,
BUBHAHHA KBaTi(DikaIiil, iHguBiTyaIbHE TPYIOBE IPABO.



Bunycx 2(43), 2022

59

EKOJIOTTYHE I SEMEJIBHE ITPABO

VIK 349.41

M. B. lllynvea
orcid.org/0000-0001-6449-284X

doxmop puduiHUX HAYK, NPOpecop, YleH-KOpecnondenm

Hauionanvhoi axademii npagosux Hayk Yrpainu,
3ae6idysay xagedpu 3emenvbH020 Ma AZPAPHOZ0 NPABA,

Hauionanvruil opuduunuil ynigepcumem imeri Apocaasa Myopozo

ITPABOBI ACIIEKTYA BUKOPUCTAHHA 3EMEJIb
PEKPEAIINHOI'O ITPUSHAYEHHSA IJIA TYPUSMY

Komcrurymiero Ykpainu (crarta 3) 3ajexjapo-
BaHO, II[0 HAWBUINOK COIAJILHOIO I[iHHICTIO B JIep-
’KaBi BUBHAETHCSA, TOMiK iHIIIOTO, JKUTTSA Ta 3L0POB’ A
aopuau. Ile cBifuuTH IPO Te, 1[0 B IPaBOTBOPUYOCTI
He3aJIe’KHOI YKpaiHu y IPOIleci Aep:RaBHO-TPABOBUX
IIePeTBOPeHb Bi0YBAIOThCA CYTTEBI 3MiHM, IIOB’d-
3aHi i3 BIPOBAIKEHHAM ITPABOBOI COIiaJbHOI JIep-
skaBu. [lianpHicTh Takol AepsKaBu CIPAMOBaHA Ha
3a0es3meueHHsd MOTPed KOMKHOI JOAWHU, B iHTpecax
i Ha 3axucT JOAUHK. 3a0e3meueHHs peasisalii mpas
IPOMAJISH B TOMY YMCJIi HA *KUTTS Ta 3TOPOB’ A € mep-
IITOYePTOBUM 3aBJIaHHAM COIIiaJIbHOI JeP/KaBH.

CyuyacHa gepikaBHA TIIOJITHKA IIPOBAAUTHCS
y cepi 3abesmeueHHI OCHOBHUX CYCILIbLHUX iHTEpE-
CiB IIIJIIXOM CTBOPEHHSA HAJIEKHUX YMOB i IPUHHATTA
IIPaBOBUX HOPM [JId peaJisarfii mpaBa Ha iCHYBaHHA
CYCIILIBCTBA B IILJIOMY Ta KOKHOI KOHKPEHOI JIIOJUHH.
ITe mpaBo 3HAXOAUTH CBill BUAB y IIpaBi Ha 30POB’ A
JIOAWHY, 10 BU3HauaeTbcad OcHOBaMM 3aKOHOAB-
cTBa YKpaiHu Mpo 0XOPOHY 3Z0PoB’d (CT. 3) IK cTaH
TMOBHOTO (PismuHOTrO0, AYIIIEBHOIO i CoIiaabHOTO 0.Ia-
TOIIOJIYYYs, & He TLIbKYU BifCyTHICTH XBOPOO i (hizmu-
HUX JedeKTiB.

OpuuMm i3 HaKOiAbII eeKTUBHUX (PAKTOPiB, AKi
BUKOPUCTOBYIOTHCA Y JIKYBAJIBHUX Ta 03TOPOBUMX
OiJgX 1 cIpsAMOBaHI HAa BiTHOBJIEHHS PO3YMOBUX,
(hisMYHUX Ta TYXOBHUX CHUJI JIOAWHU, BUCTYIAE Bijl-
MIOYMHOK I'POMAJSIH B YMOBaX HABKOJIUIITHLOTO IIPHU-
poxuoro cepemoBura. OCHOBY TaKOro cepefoBHIIA
CKJIAIa€ CYKYIIHICTh MPUPOJHUX, IPUPOILHO-COILi-
aJIbHUX YMOB i IIPOIECiB, IPUPOAHUX JAHIIIA(TIB,
IPUPOIHUX i TPUPOIHO-aHTPOIOTEHHNX KOMILIEKCiB
icucrem.

3eMJIs AK OCHOBHE HAIliOHAJbHE 0araTCTBO IOTpe-
Oye s0epe:xenHs ii AKOCTi, HaJIeKHOI OXOPOHH,
30KpeMa 3a JOIIOMOTOI0 JepKaBHO-IIPABOBUX 3aCO-
0iB, 00Me)KeHHs CIIOHTAHHOI Ta IMKigInBoI JI0AChKO0I
IisTbHOCTI, 3maTHOI 3MiHMTH ii AKicHI xapakrepu-
ctuku [1, c. 192]. 3asnaunmo, 1110 30epesKeHHsA CIPHU-
ATJIUBOTO HABKOJUIITHLOTO IPUPOIHOTO CePEeNOBUINA
i pamioHaJbHEe BUKOPUCTAHHS IPUPOAHUX PECYpPCiB
IJI 3aI0BOJIEHHSA TOTPE0 Y BiATOYNHKY HUHITITHBOT'O

© M. B. lynsra, 2022

i Ma#ibyTHiX IOKOJiHb BMCTYIIa€ BUINUM IIPiopH-
reroMm Crparerii cTamoro CcoIiaJTbHO-eKOHOMiUHOTO
PO3BUTKY AeP:KaBU HA HANOIMKYY IepneKTuBy. [asd
crabimisamii i mopmasisarii meuxiumoro i ¢gisuunoTrO
cTaHy JIIOAWHU, BiTHOBJIEHHSA €MOIIAHOI piBHOBaru
BeJIMKe 3HAUEHHS Ma€ BIAMOYMHOK «HA IPUPOLi»,
CIiJIKYBaHHSA 3 HABKOJIUIITHIM CepeIOBUIIEM.

B pmamHOMYy BuMmagKy IaeTbCcsa IPO 3AiNICHEHHSA
PeKpeariiHoro MIPWPOAOKOPHUCTYBAHHA, CYCILIbHI
BigHOCHMHM y c(epi AKOTO PEryJrlThCA BiAIOBiI-
HUMHU TpaBoBuMu HopMmamu. IIpaBoBi mpoOaeMu
OKpPeMHX AacCIeKTiB PeKpeamiiHOTO MIPUPOIOKO-
puCTyBaHHA OyJaM IPEeIMETOM yBaru Ta aHAJi3y Ha
piBHI gucepramiiHWX [OCHIMKEHb BITUMBHAHUX
(0. M. Trauenxko [2], A. I'. Bo6rosa [3], O. H. IImu-
roBa [4]) Ta sapybixkHux (JI. A. Camycenko [5],
H. C. Illaxpaii [6]) mpeacTaBHUKIB €K0JIOTO-TIPABOBOL
HAYKH.

Mema cmammi mnongrae y BcebiuHoMy aHamisi
IIPABOBUX AaCIEKTiB BUKOPUCTAHHA 3eMesNb peKpea-
IiAHOTO MPU3HAYEHHS JJId TYPU3MYy Ta ()OPMYyBaHHS
HAYKOBO OOTPYHTOBAHUX IPOMOBUILIH IIOZ0 YAOCKO-
HaJIeHHA BiTIOBITHWX ITPABOBUX IIPUIINCIB, AKi CTO-
CYIOTBCS MTPABOBOT'O PEIKUMY TaHUX 3eMeJb.

Pekpearnia — ckjagHa KaTeropid, fKa BKJIOYAE
JI0 CBOTO CKJIany (PisMUHY KYJIBTYPY, MACOBUI CIIOPT,
TYypHU3M Ta iH. ¥ CBOIO Uepry, TypU3MOM, 3TiZHO i3
3akonoMm Ykpaium Big 15 Bepecus 1995 p. (B pen.
Bix 18.11.2003 p.) «IIpo Typmsm» (ct. 1), BBaKA-
€ThCSI TUMYACOBUI BUI3/ 0COOH 3 MiCITd ITPOKMBAHHS
B 03[I0POBUNX, Ii3HABAJbHUX, MPOQeCiiiHO-IiI0BUX
uy iHMUX Oiagx 0es 3aificHeHHA OILIauyBaHOI Jidlb-
HOCTi B Mictii, Kyau ocoba Bix iskmkae [7].

OcraHHIM YacoM CIOCTEpiraeThbCsA POSIIUPEHHS
MOMUTY HA OTPUMAHHA TYPUCTHUUYHUX IIOCIYT fAK
B Me)KaxX YKpaiHu, Tak i 3a KOPJOHOM.

CrorogHi TypmsM cepej BiTUMBHAHUX Talyseit
eKOHOMiKM 3aiimae camocriiine micie. Typuctnunmit
TIOTEHIIiaJI HAIOI IePKaBU € JOCTATHBO IOTYKHIIM.
Bin mae 6yTu peanizoBaHUM y IPOIECi TYPUCTUUHOL
IisIbHOCTI, KA mMOTpedye BiAIOBiZHOTO pecypcHOTO
3a0esmeueHHs.
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Armio BpaxoByBaTH  KOHCTUTYIiMiHE  IIOJIO-
JKeHHs, 0 3aKPiILIIoE TOJOBHUM 000B’SI3KOM Jep-
JKaBU YTBEPI:KeHHA i 3abesmeueHHA mpaB i cBOOOS
JIOAWHY, TO MOKHA KOHCTATYBATH, III0 3aJJ0BOJEHHS
moTpe0d rpoMagdH B CYYaCHHX YMOBAX aKTyalisy-
€ThCs Ta HabyBae 0COOIMBOI 3HAUYIIIOCTI, 4 OTKe Mae
3MiMCHIOBATHCSA y KOMILIEKCI IMPaBOBUX BUMOT, AKi
rapaHTYOTh He TiMbKY 0e3MeUHi YMOBU KUTTE i ANb-
HOCTI Ta AKiCHI MPOAYKTU XapuyBaHHA, a i [OCTYII 0
3eMJIi 3 MEeTOI0 OpraHisaIlii BiIIIOUYMHKY HACeJeHHs,
TYpU3MYy, 030POBJIEHHS TOITIO.

Bigomo, 110 TypumcTHWUHI pecypcum — KaTeropid
Oaratorpanna i kommaexcHa. Cepexn cmemudiuHnx
0cO0JIMBOCTEN ITUX PECYPCiB BUOKPEMIIOIOTh: a) IIPH-
HaJIeKHICTH (3araJbHOHAPOJHA BJIACHICTH); 0) oOMe-
JKeHicThb (3a MicileM posTallyBaHHsS, SKiCHHM Ta
KiTbKiCHUM cTaHOM); B) BHYEPIHICTh ab0 MOXKJIU-
BiCTh BiZITBOPEHHS; ') BUKOPUCTAHHS BJIACHUKOM UM
opeHJapeM 00MeKYe TOCTYI 10 IIPUPOTHOTO PECYPCY;
I) salikaBlIeHicTh B MakKcHMAaJisailii ofep:KyBa-
HOTO e(eKTy Ta B ONTUMisallii BUTpAT HA TPUPOJ-
HUM pecypc, IO BUKOPUCTOBYETHCA, Ta €KOJOTiUHL
pusuku Too [8, ¢. 10-27].

3milicHeHHA TYPHUCTHUYHOI [JifAJIBHOCTI Hepos-
PUBHO IIOB’sd3aHe 3 BUKOPUCTAHHAM 3e€MeJb peKpe-
amiffHOTO IPM3HAYEHHA, BUSHAUCHHA SKUX MiCTHUTH
ct. 50 3K Vkpainu. 3rigmo 3 Ha3BaHOI HOPMOIO 0
3eMeJib PeKpeaIiiioHoro Ipu3HaueHHA SIK CaMOCTiH-
HOI KaTeropii semesb YKpaiHu HaJexaTh 3eMJi, AKi
BUKOPHUCTOBYIOThCA [JIs OpraHisaiii BiAIOYWHKY
HACeJIeHHdA, TYypU3My Ta TPOBEIEHHS CIOPTUBHUX
saxomiB. Ik Oaummo, 3eMJi JaHOi Kareropii 3abes-
meuyyioTh (DYHKIIOHYBAaHHA BiJHOCHO CaMOCTiHUX
TPbOX HANIPAMKIB BUKOPHCTAaHHA.

HasBa nmux 3eMeJsrb MOXOAUTD Bifl TEPMIHY «peKpe-
anif», AKUN ABJIAE CO00I0 CYKYIHICTH €THMOJIOTiY-
HUX 3HAUeHb: BiJHOBJIEHHHA, BiJIIOYMHOK, PO3Baru
[9]. Binbm mwupoke TayMaueHHA IMOHATTA <«PeKpe-
amig» HabyJI0O B HAYKOBii JiTepaTypi, Ie Mae pisHi
iHTepmperarii i posraAmaeTbCcA AK: BiANOYMHOK,
BiTHOBJIEHHSA CHJI HA JIOHI NIPUPOIM 3a MeKaMu
mocriitHoro mposkuBauua [10, c. 227], posmupene
BimTBOpeHHd e (hisMUHUX, iIHTENIEKTyaIbHUX,, €MO-
miftaux) [11, c. 205], Oyab-aKa miAabHICTH Ha 103-
Bl [12, c. 1569] ra in.

Ha ocHOBI cucreMHOro aHagidy BHCJIOBJIE-
HUX B IOpUUYHIN JiTepaTypi BM3HAUE€Hb HOHATTA
«pekpearntig» JI. A. CamyceHko, fKa Ha JOKTPHU-
HAJIBHOMY PiBHI mocraimxyBasa mpobjeMu IIpaBa
PeKpeariiHoro IPUPOJOKOPUCTYBAHHS, IIPUAIILIA
0 BICHOBKY, II[0 OJHIi CIIeIiajlicTy pO3TJIALAIOTh ITe
TMOHATTSA TLIBKYW 3 IMO3UINi BiAmmoumBarodoro i toxi
peKpearnifina mTisIbHICTH — IIe HMOBENiHKA JIOIWHU,
CIpAMOBaHA Ha BiJHOBJIEHHA i pO3BUTOK Hioro ¢iszuy-
HUX, TICUXIUYHKUX 1 IYXOBHUX CHJI; APYTi — 8 MO3UIIiL
opramizarii BiITIOYMHKY — K Taay3b HeBUPOOHUUOL
cdepu, a pekpealiftny JiAIbHICTh — AK PO3BUTOK Jep-
JKaBOI0, TPOMAJACHKUMH Ta iHIINMK OpTaHisalligaMu

CHCTEMHU 3aX0/[iB, MeTa AKUX II0JATAE B 3aJ0BOJIEHHL
pexpeaniiiaux morped rpomansaH. TpeTi BKIIOUAIOTH
JI0 3MicTy pekpearii i pekpeamiiHol HisJIbHOCTI AK
BiJITOYMHOK, TaK 1 HiAJbHICTH 3 opranisamii Bimmo-
YuHRY [5, ¢. 13].

Y 1mpencTaBHMKIB IIPaBOBOI JOKTPUHU HEMAE
€THOCTI i 3 MpUBOLY MicCIld 3MiiCHEHH peKpeartii — Ha
TePUTOPIi MOCTIFHOTO MPOKMBAHHSA UM 32 il MeKaMu;
BU3HAUEHHS CaMOI TepUTOpPil — chemiajgisoBaHa um
OyIb-Ka; a TaKOK BUIB peKpearrii, 10 CKJIALy SKUX
BiIHOCATL BiAIIOUMHOK, O3I0POBJIEHHS, TYPHU3M,
MacOBUI CIIOPT, CAHATOPHO-KYPOPTHE a00 caHATOPHE
JiKyBaHHA, Gi3UUHY KYJBTYDPY i T.1I.

B Vkpaini pexpearis Bu3HAYAETHCSI SAK BiIHOB-
JIEHHS 32 Me)KaMU IIOCTiHOTO NMPOKMBAHHA Y BU3HA-
YeHNX 3aKOHOJABCTBOM MiCI[IX IPHUPOIHO-3aIIOBif-
HUX TepUTOpiii i 00’€KTiB pPO3YyMOBUX, IYXOBHUX
1 ¢iswurmx cui soanHU. BoHA 3MiACHIOETHCS IILIA-
XOM 3arajJbHO03J0POBUOT0, KYJIBTYPHO-Ii3HABAJID-
HOTO BifITOYMHKY, TYpU3My, O3ILOPOBJIEHHH, JHO0U-
TeJIBCHKOTO i CIIOPTUBHOTO PUOATLCTBA, IIOJTIOBAHHSI,
ro1rfo. BomHOUac pekpeartiitna IiAabHICTD — IIe HifdJIb-
HiCTh, CIOpAMOBaHA Ha BiJHOBJIEHHA pPO3YMOBUX,
IYXOBHUX 1 (DIBMUHUX CHJI JIOAVHU IIJIAXOM 3arajb-
HOO3Z0POBYOI0 i KYJIbTYPHO-Ii3HABAJILHOTO BifIIO-
YUHKY, TYPU3MY, CAHATOPHO-KYPOPTHOT'O JiKyBaHHA,
JIIO0UTENBCHKOTO i CIIOPTUBHOTO pubaabcTBa i T.II.,
TOOTO PO3TIIAAAETHCA 3 MO3MUITii BigmoumBatouoro [13].

HocmimkeHHsA THUTaHb, IOB’A3aHUX 3 BUKOPUC-
TAaHHAM 3eMeJb PEeKPeamidHoOro IMPU3HAYEHHS [IJId
TYpU3My, 3yMOBJIIOE HEoOXimHiCcTh aHAMi3y CIiBBiA-
HOIIIEHHA KaTeropil « peKpearisa» i «Typusm».

TepmiH «pekpealrisg» BIepIe MPo3BydYaB y KiHIli
1960 pp. y 3B’A3KY 3 YCKJIaJHEHHAM B3a€MOBiIHO-
CMH MiK CYCILJIBCTBOM i IPHUPOIHUM CepeIOBUIIEM
y IpOoIeci BiIIOUYMHKY 3aBAAKN HOBOMY HayKOBOMY
HaIpAMKY reorpadii — pekpearnirinii reorpadii. Has-
BaHa HayKa 3aifiMajacAd BUBUEHHAM TePUTOPiaTbHUX
ocobmBocTel 00’€KTiB, IPOIECiB 1 ABUII, AKi Oyl
OB’ s13aHi 3 BiTHOBJIEHHAM IYXOBHUX i (HisMUHUX CUIT
Jiomelt y mporeci BigmoumuKy. IloHATTS pekpearrii
OXOILTIOBAJIO BigmounHOK i Typuam [14, c. 41].

OsnaitomyeHHa i3 3apy0iKHOIO TYPUCTUYHOIO
JIiTEPaTypoIo CBiAUMTb, 0 B KiHII XX CTOJITTA
PO3YMiHHSA TEPMiHY «peKpealis» 0yJIo Aello iHIImM.
Pexpeariero BBa)Kajgach CyKyIHICTh SBHII i IIPOIIe-
ciB, MOB’AB3aHMX 3 BiJHOBJEHHAM CHJ IIISIXOM Bif-
MOYMHKY 1 JikyBanHA. Typusm posBuBaBcd i QyHK-
IIi0OHYBaB He3aJeKHO Bil peakpearrii. B mogaismromy
po3zminbHe (YHKIIOHYBaHHA peKpeallii i Typusmy
HiBemoBasiocb. BomHOuac B3asHAUMMO, IO iCHYE
IyMKa TpO Te, 10 TYPU3M B3IiCHIOETHCA B MEKax
pekpearrii. IIpegcraBEMKY K iHIIIOI TOUKYW 30py BBa-
JKal0Th, 110 PeKpearlid — Iie BUJ TYPU3MY.

Curyatiid, AKa CKJajIach, 3yMOBMIA HEOOXiAHICTD
BupoOeHHA equHoi Tepminoaorii. B 1986 p. Takuit
migxig 0yJso peanisoBaHo mpu po3poOIli JOKYMEHTIB,
aKi crocyBammcs cdepu pexpearlifiHoro micto0y-
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nyBaHHA [15]. Haitbinem onTuMasbHUM BBasKaBCA
BUCHOBOK, B3TigHO 3 AKUM TepPMiH «peKpearias
poBTIIALABCA SAK y3araJbHIOIOUMHA IJIA BCiX BUIIB
BIITIOYMHKY, CAHATOPHO-KYPOPTHOTO JIiKyBaHHSA
i Typusmy.

B K0:KHOMY KOHKPETHOMY BHIIAIKY 3aJI€KHO Bif
MIeBHOT'0 BUAY PeKpearlii, yTOUHIOBaBCS CEHC CJIiB, 10
BiTHOCHJIVCH BiJIIOBITHO IO CAHATOPHO-KYPOPTHOTO
JMiKyBaHHSA, BIAMOUMHKY ab0 TypusMmy.

HaBemernwuit miaxin 1o cIriBBiZHOIIIEHHA PeKpearii
i Typusmy, Ipu AKOMY TYPU3M PO3TIANAETHC B KO-
CTi OKpeMOro BuAy peKpeallii, BusHaHUH B YKpaiHi
[16, c. 8]i BinoOpaskenuii B 3akoHoxaBcTsi [ 13]. IHoxi
peKpearida i TypusM POSTIIAJAIOTHCSI SAK B3a€EMOJO-
ITOBHIOIOYi YAaCTUHU €IMHOI KOMILJIEKCHOI CHCTeMHU —
PeKpeariiHo-TypUCTUIHOTO KoMILIeKcy [17].

Omxe y cmemianpHil smiTeparypi chopmyBanuch
(paKTMYHO TPM TOUKM 30PY IMOJO CIIiBBiZHOIIEHHS
peKpeartii i Typusmy: Typu3M iCHY€ B paMKax peKpea-
Iii, peKkpearia — BUJ TypusMy, peKpearid i Typusm —
B3A€MOJIOIIOBHIOIOUL YACTHMHM €IMHOI KOMILIEKCHOI
cucremu [5, c. 16].

IlpencraBHUKY €KOHOMIUHOI HAyKHU, AKi OmiKY-
I0THCA MPOOIEeMaMy TePKaBHOTO YIIPABIiHHA peKpe-
aIifHO-TYPUCTUYHUMY IIPUPOJHUMU Pecypcamu,
OTIepYIOTh TepMiHAMM «PeKpealiiiHoO-TypUCTUUHA
TiAIbHICTBY, «pPeKpealifiHo-TypuCTuUHu OisHec»,
«peKpeaniiiHo-TypUCTUYHI TPUPOLHI pecypcu», Ta
iH., TOOTO paKTHUHO 00’€IHYIOTH CYMiXKHi Karero-
pii «pekpearisa» i «typusm». BoHu 3a3HauamTh, 1110
V PeKpeamiiHO-TyPUCTUUHOMY OisHeci TeXHOTeHHi
(haxkTOpPM BUPOOHWIITBA B OCHOBHOMY IIepe0yBaiOTh
y MIPUBATHIN BJIAcHOCTi cy0 €KTiB roCmomapiOBaHHA,
a IPUPOIHi pecypcH, IO BUKOPUCTOBYIOTHCSA HUMU,
BifHOCATHCA M0 00’€KTiB JepPKaBHOI Ta KOMYHAIbHOL
BJIACHOCTI, IIT0 B KiHIIEBOMY PaXyHKY IPU3BOAATD 0
KOH(DIIKTY mpuBaTHUX Ta MyOJiuHUX iHTEpECiB.

BogHouac aBTOpM CJAYITHO MiAKPECTIONTH, IO
B YKpaiHi icHye mocTaTHS KiJIbKiCTh IPUPOJHUX
pecypciB, SKi HOTeHIIHHO MOrJIm 60 BUKOPHCTOBY-
BaTUCA fAK peKpealifHO-TYPUCTUYHi, IPOTE BOHU
IOKH III0 He 3aJyUYeHi [0 ToCIoZapchbKoro odiry i me
BUKOPHCTOBYIOThCA HA KOPUCTh CYCIiJbcTBa. Taka
CUTYyallid TOACHIOETbCA, HA IXHIO AYMKY, AKY CJif
OigTPUMAaTH, HEZOCTATHHOI0 MOTUBAIIIEI0 EPKABOIO
cy0’€KTiB TOCIOAZAPCHKOI MiAIBHOCTI OO0 BUKOPH-
CTaHHA NPUPOAHUX PECYpPCiB yV peKpealiitHo-Typuc-
THUYHOMY 0OisHeci. ¥ 3B’A3Ky 3 MM BOHU OOTPYHTO-
BaHO BBAKAIOTh, ITI0 IeP:KaBa Ma€ BIKUTU HeOOXiTHIX
3aXO0MiB ImI0K0 e()EeKTUBHOTO YIIPABIiHHA 3arajbHO-
HApOJHOIO BiacHicTio [18, c. 62].

3eMii pekpeamiiiHOTO NpPU3HAUEHHS, II[0 BUKO-
PUCTOBYIOTHCA [IJISI OpraHisallii BiAIIOYMHKY Hace-
JIeHHHA, TYPU3MY Ta IPOBeIeHHSA CIIOPTUBHUX 3aXO0/iB,
Ha BigMiHy Bij iHIMX 3eMesb YKpaiHu, XapakTepu-
3YIOTbCA 000B’A3KOBOI0 HASIBHOI0 CYKYIHICTIO B iX
MesKaX TPUPOTHUX, MIPUPOAHO-COIialbHUX Ta IIPHU-
POIHO-aHTPOIIOTeHHNX KOMILIEKCiB.

Crimag BseMeslb peKpEAliiHOTO IPH3HAUEHHS
ct. 51 3K Vrpainu BusHauae MIIAXOM 3aKpilIeHHS
HEBUUEPITHOTO IEePeNiKy 3eMeJbHUX MAiTAHOK, AKi
3a0e3meuyoTh IOTPeOM B opraxisaifii BiAMOUYMHKY
HaceJeHHsS, TYPUCTUYHOI AisJBHOCTI Ta IIPOBEAEHHI
CIOPTUBHUX 3axoxiB. HasBamuil mepesik BRJIOUAE
3eMeJIbHI TiIAHKYM 3€JeHNX B30H i 3eJeHMX Haca-
I:KeHb MICT Ta iHINUX HaceJeHNX NYHKTIB, HaBUAJb-
HO-TYPUCTCHKUX Ta eKOJIOTIYHUX CTEKOK, MapKoBa-
HHUX Tpac, 3eMeJIbHI JiIIHKN, 3alHATI TepUTOPiaMu
OyOUHKIB BiIIOUNHKY, MaHcioHATIB, 00 €KTiB (pismy-
HOI KYJIBTYPH i CIIOPTY, TYPUCTUUHUX 6a3, KEMIIiHTiB,
AXT-KJIY0iB, CTAIliOHAPDHUX i HAMETOBUX TYPUCTHUY-
HO-037I0POBUMX TabopiB, OyAuMHKiIB pubanok i muc-
JIMBI[iB, AUTAYNX TYPUCTUUYHUX CTAHIIN, TUTAINX
Ta CIOPTUBHUX TAGOPiB, IHIIMX aHAJIOTIUHMX 00 €K-
TiB, a TAKOXK 3eMeJIbHI JIISHKY, HaJaHi A1 TauHOT'0
OyoiBHMITBA i COPY/AsKeHHs iHmux 00 €KTiB cTamio-
HapHOI peKpearrii.

B ropupuuniit sgitTepaTypi y CcKJaami Kareropii
3eMeJIb PEeKpealiiHoro Mpu3HAUeHHA PO3PiSHAITH
HACTYIIHI I'PYIU 3eMeJbHUX TiISHOK: a) Ha AKUX PO3-
TaINTOBaHi MPUPOIHI POCAWHHI pecypcu (3eseHi 30HT
1 3eJieHI HacaI KeHHS HAaCeJeHUX IYHKTiB, HaBUAJIb-
HO-TYPUCTUYHI Ta €KOJOTiYHi CTeKKM, MicIld, AKi
€ 00’eKTOM Typu3My, ToI0); 0) Ha AKUX PO3TAIIOBaHI
IIITYYHO CTBOPEHi peKpearifiHi pecypcu (OyAMHKHI
MMCJIUBCTB 1 pbaJIOK TOII[0); B) KOMILIEKCHI — Ha HUX
pos3TallioBaHi i TpupoAHi, i MTYYHO CTBOPEHI pPeKpe-
amifimi pecypeu (maui, TypuctumuHi 06asm, Tabopum
TOIIO0). 3a3HaueHa Kaacu(ikaIlisa, AK TiTKPecaI0Th
aBTOPHM HAYKOBO-TIPAKTHYHOTO KOMEHTaps 3eMeJb-
HOT'0 KOJeKCy Y KpaiHu, BU3HAUA€ BiAIOBiTHO IIPaBo-
BUH pesKuM Imux 3emeb [19, c. 144].

CucreMHNE aHAJI3 CKJIALY 3eMesIb PeKpealiitHoro
TMpPU3HAUEHHS CBiTUUTD, IO CKJIANOBI JaHUX 3€MeJh
y IepeBakHiii 0iabIIOCTI BUMAAKIB BUKOHYIOTH POJIb
IIPOCTOPOBOI OCHOBM [IJIsI PO3MIIEHHS pPeKpealriii-
HUX 00’eKTiB. BomHOuac migxpecammo, I0 Mepesik
yrigs srigHo 3 Kiaacudikaiiero BUIIB 3eMeIbHUX
yrigb (Homarox 4) no Ilopanky Begernsa lep:xaBHOTO
3eMeJIbHOTO0 KazacTpy [ 20] BHOKpeMIIIOE JTUIIIe 3eMJIi,
SKi BUKOPUCTOBYIOTHCSA IJIA BiIIOYNHKY Ta 030POB-
gnenHda (xkox- rpymna 014). IIpu nmbomy HasBaHa rpyma
BKJIOYAE (KPiM CIOPTUBHUX CIOPY[) 3€MJIi i caHa-
TOPHO-KYPOPTHUMH OpPTraHisamigMu, KeMIIiHramu,
rTypbasamu, maHcioHaTaMu, Oy TUHKAMU BiITIOUMHKY,
rabopaMK BiJIOUYMHKY TOINO. SeMeJbHi yrigmd,
BafHATI CIOPTUBHUMU 0asaMu, CIIOPTUBHUMM Maii-
TaHUMKAMU, CTaJiOHaMM, JbOJOBUMU IIajIallaMu,
TpaMILIiHAMK BKJIIOUEHI IO 3eMejb IIiJ coIiajb-
HO-KYJIbTypHEME 00’eKTamu (kKog — rpyma 008, mix-
rpyma 03), axi BXogaTh 0 CKJIALY 3eMeJb HaceJIeHNX
MYHKTIiB.

Burnazene HaBOOUTH Ha TYMKY, IO HAETHCI (PaK-
THYHO IIPO BifICYTHICTh €IMHOI0 KPUTEPid BUOKPEM-
JIEHHS 3eMeJbHUX TiJIAHOK, II0 BUKOPUCTOBYIOTHCS
IJ14 opraHisarlii BiITIOYMHKY HaceJeHHd, TYPUSMY Ta
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IIPOBeIEHHA CIOPTUBHUX 3aXO0[iB, V CKJAMAl 3eMesb
pexpeanifinoro npusHauenuHdg. OKpiM TOro B3Ha-
YHA YaCTHHA 3eMeJib, K1 BXOAATH J0 IIiel Karero-
pii 3emesnb, 00CIyroBye mOTPeOUM caMe TYPUCTUUHOI
raJyai.

Oxpemoi yBaru 3acJyroBye IUTAHHSA, K€ CTOCY-
€ThbCSI BUKOPUCTAHHSA 3eMeJIbHUX TiISHOK peKpea-
MiHOTO IpPHM3HAUEHHS caMe [JIs TypusMy. SBepHO-
Moch 0 Kimacudikairii Bugis miJiboBOTO IpU3HAUECHHSA
3eMesb, B3aTBepAKeHoI HakrasoM J[lep:rKoM3eMy
Yxpainm Big 23.07.2010 p. Ne 548, axa BusHauae
IO 3eMesib YKpPaiHM HAa OKPeMi BUAM IiJIbOBOTO
IPHU3HAUCHHS 3eMeJb, 1[0 XapaKTepus3yIThCa BJac-
HUM IIPABOBUM PEKHUMOM, €KOCHCTEeMHUMM (DYHKIIi-
aMM, TUIaMu 3a0yq0BU, TUIAMU 0COOJIMBO IIiHHUX
00’eKTiB.

Cepen 3eMesnb peKpealmiiiHOr0 NIPHU3HAUEHHS
Knacupikamia BHOKpeMI0€ HACTYIHI BUAY IiJIbO-
BOTO IpU3HAUEHHS 3eMejb: a) Aad OyaiBHUIITBA
Ta 00CayroByBaHHA 00 €KTiB peKpealiitHOTo mpu-
sHaueHHA (Kom: cexmis E-07, migposmin 07.01);
0) g OymiBHMIITBA Ta 00CIyroByBaHHS 00’€KTiB
(isuumoi KyapTypu i cmopry (koz: cexmia E-07,
migposnain 07.02); B) nia iHAMBiAyaIbHOTO TAUHOTO
OymiBaunTBa (KOA: cexiia E-07, migposmin 07.03);
I') IJa9 KOJEeKTUBHOTO JauHOro OymiBHMIITBA (KOX:
cexnia E-07, migposnin 07.04). Or:xe 3 HaBeeHOTO
BUILINBAE, 1[0 HA3BAHUI JOKYMEHT B AKOCTi caMo-
CTifHOrO BWAY I[IIBOBOTO IPU3HAYEHHA PeEKpe-
aIlifiHMX 3eMeJb B3araji He BUAIJISE 3eMeJbHUX
TIITHOK IJId 3aMHATTA TYPUCTUYHOIO MisIBHICTIO
ab6o TypusmoM. MoKJINBO 3aHHATTSA TYPU3MOM UK
3IilficCHeHHA TYPUCTUYHOI AiATBHOCTI OXOIJIIOETbCA
komoMm: cexmia E-07, migposain 07.01. — 6yaiBunI-
TBO Ta 00CIYroByBaHHA 00’€KTiB peKpealifiHOTo
npusHauenua? Toxi imguBizyanbHe i KOJEKTUBHE
JauHe OYOiBHUIITBO Te) IOBMHHO II03HAUATHCS
Has3BaHUM BHIIE KOJIOM, OCKiIbKY B 000X BUIAAKaX
imerncsd, Ak BumIuBae i3 smicty ct. 50 3K Vkpa-
i, mpo OymiBHUIITBO 06’€KTiB cTamioHapHOI
pekpeanii. HartomicTh y cKiami semesb BOZHOTO
(ormy camocrifiHe wMicme B3aiiMalTb 3eMeJbHI
TINAHKY 3 IiJIbOBUM NPU3HAYEHHAM — IJIA KYJb-
TYPHO-03J0POBUNX IOTPeDd, peKpeamiiHux, CIOp-
TUBHUX i TypucTmuHuUX mime# (kox: cexmia I-10,
migposgin 10.03).

Hapemiri cepex seMenb IpoMajchKoi 3a0ynoBuU
Kracupikamis Buminge seMeJIbHI TiISHKY 3 I1IHO-
BUM NIPU3HAUEHHAM — AJI OyIiBHHUIITBA Ta 00CIyTo-
BYBaHHA 00’€KTiB TYyPUCTHYHOI iH(PPACTPYKTypu Ta
3aKJagiB TPOMAACBKOr0 XapuyBaHHS (KOJ: CeKIlid
B-03, migposgim 03-08).

fAx 6aunMo, HETIOCTiJOBHICTS 3aKOHOAABIIA 3AJIH-
IIIa€ HUBKY MHUTaHb 0e3 BigmoBime#r oco0auBoO, KoJan
MOBa Iifie IPO 3eMeJIbHi AiMAHKU, IKi MalTh BUKO-
PHCTOBYBATHCS caMe [JId TYPU3MY.

Buknagene cBigumTh mpo HeoOXifHiCTH BU3HA-
YeHHS CIiBBiIHOINIEHHSA 3eMeJIb PeKpealliitHoro mpu-

3HAUEHHA fAK OKpeMoi KaTeropii semesb YKpaiHU
Ta 3eMeNb IJIA TYPUSMY, OCKiJIbKM BUABJIAETHCH,
1[0 3eMeJIbHO-pecypcHe 3a0e3meueHHsA 3AiHCHEHHS
TYPUCTUYHOI AiAJABHOCTI i TypusMy B TOMY YHCJL
CTOCYETbCA He TiIbKU 3eMejb PeKpealliitHoro mpu-
3HAYEHHA.

B ropupuuni#t giTepaTypi 3 IIbOTO IIPHUBOAY
BUCJIOBJIIOIOThCA pisHi Touku 30py. Tak, H. I. Ilamit
HamoJIArae Ha HeobXimHOCTi yTOuHEHHA KpurepiiB
BiZIMe:KyBaHHA 3eMesb PeaKIiNHOro NMpU3HAUeHHI
BijJ iHIIMX caMOCTiHMX KaTeropii seMesb Y KpaiHu.
Bona BBakae, IO 3 METOI0 YCYHEHHS IYOJIOBAHHS
TIPaBOBOTO PEKUMY 3eMeJsib PeKpeallitHoro mpusHa-
YeHHA Ta MPABOBOTO PEKUMY 3e€MeJb iHITUX KaTe-
TOpifi JOIiIbHO BCTAHOBUTH, caMe [0 AKO0I KaTeropii
3eMeJIb JOPEYHO BiTHOCUTH KOKHUK 3 TPHOX Pi3HOBU-
IiB 3eMeJTh peKpeaniiinoro mpusHavenus [21, c. 85].

Iumy mosumito 3atimae M. M. Ckiasap, AKa 3BO-
IUTHCA IO TOTO, IO IPABOBUM PEKUM TaK 3BAHUX
«CYMiKHUX» 13 3eMJIAMHU peKpealiffHOro IpusHa-
YeHHA KaTeropiii seMesb Mae IepeBaskaioue 3Ha-
YeHHS HaJ IPABOBUM DPEKMMOM 3eMeJb PeKpearrii-
HOoro mpusHaueHHdI. OKpeMuil BUHATOK CKJATAIOTH
3eMeJIbHi JiMSHKY 3eJIeHNX 30H i 3eJIeHNX HaCal KeHb
HaceJeHUX IYHKTIB, a TaKOXK NiJIAHKYW, HagaHi IJIsd
JTAuHOTO OYAIBHMUIITBA i CIOPYMKEeHHS iHIINX 00’ €K-
TiB cTarioHapHoi pexpearii [22, c. 4].

Hapemri €. M. Acarpsan BBakae, II[0 € JOCTATHI
MMICTaBU CTBEPIKYBATH, IO 3eMJISIMHU DPeKpealrii-
HOTO IPU3HAUEHHS TYPUCTUYHA TaIy3b He 00MEKY-
€ThCA, a TOMY 3eMJi IJIA TypusMy — Iie MiXKKaTe-
ropiajgpbHa Tpyma 3eMesb, IO 00’e€qHAHI CHIILHUM
CIemiaJIbHUM IILJIBOBMM NIPHU3HAUYEHHAM i MamTh
KOMILIEKCHUI IIPABOBUU PEXKUM, AKUN (POPMYETHCS
Ha TijicTaBi HOPM He JIUIIE 3eMeJbHOI0, aJje i TocIo-
TapCbKOT0, €KOJIOTIYHOTO, PEeKpealiiHOro 3aKOHO-
naBcTBa [23, c¢. 245]. OcTaHHA TPOMO3UITiA 3aCayTO-
BY€E Ha yBary Ta MiATPUMKY.

3BepHEMOCh IEePEefOBCIM [0 aHAMI3Yy IOJO0MKEeHb
OBH B.2.2. -12:2019 «IlnmanyBanusa i 3abymoBa
TEePUTOPili», AKI MiCTATH MOJOMXKEHHH, 1[0 BU3HAYA-
I0Th IIPDABOBUII PEXKUM 3eMesh peKpealifHoTo mpu-
3HAUEHHS MEPeJOBCIM y MeMKaxX HaceJeHUX IIYHKTIB
Ta MalOTh 0e3IocepeHe BiIHOIIEHHS 0 TYPUCTUUHOL
IisIBHOCTI.

HasBauuii MOKyMEHT pPEKOMEHIYE CTBOPIOBATH
TYPUCTUYHI 30HU He TiJIbKM Ha 3eMJIAX peKpeariii-
HOTO, a ¥ iCTOPUKO-KYJbTYPHOTO, MPUPOTHO-3AII0-
BiIHOTO Ta 03710POBUOTO Tpu3HaueHH (1. 8.6.1).

Cucremunit anania smicty [IBH B.2.2. -12.2019
CBiUMTH, IO B 3aJI€3KHOCTI Bijl BUAIB TYPU3MY BUKO-
PUCTOBYIOTHCA 3€MJIi PiSHMX KaTeropi, a He TiJIbKU
3eMJIi pekpealiitHoro npusHauenHd. Tak, Jad 3a70-
BOJIEHHS ITOTPe0 Mi3HABAIBHOTO TYPU3MY BUKOPUCTO-
BYIOThCSA 3eMJIi, B MeKax AKMX PO3TAIOBaHi icTopu-
KO0-apXiTeKTypHi i manamadTHi 06’€KTH KyIbTYPHOL
CHAAIIWHY; 03T0POBUOTO — 3eMJIi 03ZJ0POBUOTO IIPH-
3HAUEHHA; peKpealiffHoro — peKpeanifiHuX Tepu-
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TOpili; 3eJeHOr0 — O3eJieHeHi TepUTOpii HaceseHUX
IYHKTIB TAa MPUMiChKUX 30H; €KOJOTiYHOTO — TepH-
Topii 00’€KTiB MPUPOAHO-3amOBiAHOrO (HOHIY; Ciab-
CBKOTO — TepuTOpii CiMbCHKMX HACEJeHMX IIYHKTiB
CLIBCHKOTOCIIOAPCHKUX YTib, ()ePMEPCHKUX I'OCIIO-
JapcTB Ta iH.

fAr 6aumMo, TypHCTHUYHA IisIBHICTD B Me:Kax
TYPUCTUYHUX 30H HEPO3PUBHO 0B’ A3aHAa 3 BUKOPIUC-
TAHHAM 3€MeJb y Me:KaxX HaceleHuX MYyHKTiB [24],
IPUPOJHO-3aTI0BiAHOTO GOHIY Ta CiIbChKOTOCIONAD-
CHKOTO IIPMBHAYEHHA (B TOMY UMCJIi CiIbCHKOTOCIIO-
JapChbKUX YTilb Ta )ePMEePChbKUX FOCIOAAPCTB).

3okpema, 3akoHOM VYKpaimum Bix 15 TpaBHSA
2003 p. «IIpo ocobucTe celsHCHKE T'OCIOZAPCTBO»
nepexbavae HaZaHHSA IOCAYT CiIbCHKOTO 3€JIEHOTO
TypusMy (ismUHEME 0co0aMM — UJEHAMU TaKOTO
TOCIIOJaPCTBA HA OCHOBI MaiiHAa OCOOMCTOTO CEeJISH-
chKoro rocmogapcTBa. OCHOBHOIO IOCJIYTOH Cijib-
CHKOTO 3eJIEHOT'O TYPU3MY € HaJlaHHSA TYPUCTAM TUM-
YacoOBOTO IPOKMBAHHA B YMOBAaX CiIBCHKOI caaumbu.
Haromicts (QyHKIiOHYBaHHA 0COOMCTOTO CENISTH-
CHKOT0 AK i (hepMepChKOro rocroapcTBa HEPO3PUBHO
0B’ 13aHe 3 BUKOPUCTAHHAM 3eMeJIb CiJIbChKOT0CIIO-
Japchkoro mpmsHaueHHd. Ha xanp, 3K VYxpainm
(ct. 50) HamaHHSA TYPUCTUUYHHUX IOCAYT IIOB’A3YE
JIUIIe 3 BUKOPUCTAHHAM 3eMeJIb PeKPealiiHoro mpu-
3HAUEHHS.

Bigomo, 1m0 Bixm edexTuBHOCTI mIyOaiuHO-IIpa-
BOBOTO DETYJIIOBaHHA DO3BUTKY DisHUX cdep eKo-
HOMIKM B3aJIe}KuTh IIBUAKiCTh i1 Tpancdopmarii
no craugapris EC. Ile moBHOIO Mipoio BiIHOCHUTHCS
i 10 cepu MOCTYT TYPUIMY, POJIb i 3HAUEHHA AKOI
HEYXUJIBHO 3POCTA€ 3aBASKU CTBOPEHHIO COIIiaJbHO
OpieHTOBAaHOI PUHKOBOI eKOHOMIKM. Y 3B SI3KY 3 I[UM
Jemaiti O1TbITIoro 3HaUeHHSA Ha0yBae HAyKoBe OOIPYH-
TyBaHHA (DOPMYBAHHS CIPUATINBOTO IIPABOBOTO Ta
ir(opmariiinoro, (piHaHCOBO-eKOHOMIUHOI'O Cepejo-
BUIIIA JJISI PO3BUTKY TYPU3MY.

Yxpaina, Maoui Bci 06’ €KTUBHI TepeqyMOBY A
iHTEHCHMBHOTO PO3BUTKY HE TiJbKHW BHYTPIIITHHOTO,
a it B’I3HOTO Ta BUI3HOTO TYPU3MY, a TAaKOK BUTiIHE
reoloJiTHYHE pOo3TalllyBaHHA B IeHTpi Espomwu,
BOJIOJIi€ 3HAYHUM TYPUCTUYHO-PEKPeaIlifiHuM ITOTeH-
IiaJIoM, COPUATIUBUM KJIiMaToM, 6aratown ¢uroporo
i ¢ayHoo0, KYJIbTYPHO-ICTOPUUHUMU IIaM’ ATKAMHI
CBiTOBOT'O PiBHA Ta TYPUCTUUHOIO iH(HPACTPYKTYPOIO,
AKa MOJKe IIIBUTKO POBBUBATHCH.

CrorofHi TypucTHUHA rajy3b YKpaiHu € I’ sIT0H0
3a BHAYEHHAM CKJIQJIOBOIO IIOTIOBHEHHS OIIKETY,
a B MepHeKTHWBi il mmTomMa Bara B IIbOMY HampaMi
MOJKe CYTTeBO 3pocTH. [IpaBoBe peryiroBaHHS TypHC-
TUYHOI JifIbHOCTI 3AiHCHIOETHCS 3 METOI0: 3a0esIe-
YeHHA IIPaB TPOMAJAH Ha BiJIOYNHOK, BiTHOBIEHHSA
Ta 3MIIHEHHA 3]0POB’d, Ha OesleuHe A KUTTA
i 30POB’ A TOBKiJJsA, 3a0BOJEHHS IYXOBHUX IIOTPEO
Ta iHIIWX IPaB; 3aXUCTY IIPaB i 3aKOHHUX iHTEpeciB
TypucTiB i cy6’eKTiB TypucTuuHOro OisHecy; Bii-
HOBJIEHHS Ta 30eperKeHHA IiJiCHOCTI TYPHUCTUUHUX

pecypciB Ykpainm, ix parioHaJbHe BUKOPHCTAHHS
I OXOpOHA Mif uac IJIaHYBaHHS i 3a0yI0BU TEPUTO-
piif, Ha AKUX PO3TAIIOBAHO 00’€KTH TYPUCTUUHUX
BigBimyBaub [25, c. 127].

IlizcymoBytoun BUINEBUKJIAafeHe, CJiJ 3a3Ha-
YKUTH, 1[0 Ha 3aKOHOJABUOMY PiBHI 0yJI0 O JOpeUHUM
3aKpimuTH 0COOJMBUI CTATyC 3eMeNb, AKi MOXKYTH
i TOBMHHI BWKOPUCTOBYBaTHCA [IJA oOpraxisaiii
TypucTHYHOI misiabHOocTi. Taki 3emui 3 ypaxyBaH-
HAM yCiX (pakTUUYHUX 00CTaBUH MOKYTD IepedyBaTu
y CcKJami OiibIrocTi Kareropiit seMmenb YKpaiuu.
Matoun cmemiasbHe ITiJIbOBEe IPU3HAUEHHS, BOHU
TMOBMHHI OyTH HigIOPAAKOBAHI CKJATHOMY IIPaBO-
BOMY pPEXUMY OCHOBY SAKOTO OyIYTH (OPMYBaTH
HOPMH He TiJIbKM 3eMeJbHOT0, a ¥ iHIIoro 3aK0OHO-
IaBCTBa YKpaiHu.
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Amnoranig

Illynvea M. B. IlpaBoBi acmekTH BHKOPHCTaHHS
3eMeJb peKpealniiiHoro NpU3HAYEHHA OIS TypusMy. —
Crarrs.

CraTTa mpucBAYeHAa BCeOIUHOMY aHANi3y IPaBOBUX
aCIeKTiB BUKOPUCTAHHSA 3eMeJIb PeKpealriiiHoro mpusHa-
YeHHS IJIS TYpuUaMy Ta (JOPMYBAHHS HAYKOBO OOIPYHTO-
BaHUX IPOIMOBUILIA IOJI0 YAOCKOHAJEHHS BiJIOBiTHUX
IPaBOBUX IIPUIHUCIB, IKi CTOCYIOTHCA MIPABOBOTO PEKUMY
JAaHUX 3eMejib. 30eperKeHHS CIPHUATINBOTO HABKOJIMIII-
HBOTO MPHUPOJHOTO CEPefOBUINA i pallioHaJbHE BUKODH-
CTAaHHA TPUPOJTHUX PECYPCiB AJIA 3aJ0BOJEHHS MOTPE6 ¥
BiIMMOUMHKY HUHIIIHLOIO 1 MaiOYyTHIX IOKOJiHb BHUCTY-
mae Bunum npiopurerom Crparerii cTajoro cormiagbHO-e-
KOHOMIUHOTO PO3BUTKY Jep:KaBU Ha HAWOIMIKUY IIep-
MeKTUBY. AKIEHTYEThCS yBara Ha BiJCYTHICTH €IUHOTO
KpUTepis BUOKPEMJIEHHS 3eMeJIbHUX IiISHOK, 1[0 BUKO-
PUCTOBYIOTbCA [IJI OpraHisamii BiTOUMHKY HaceJeHHH,
TYypU3My Ta IPOBEIEeHHSA CIOPTUBHUX 3aXOMiB, V CKJALIi
3eMeJTb peKpealtifinoro npusHaueHHsa. OKpiM Toro 3HaUHA
YacTWHA 3€MeJb, AKi BXOJATH IO ITiel Kareropii semesb,
obciyroBye motpebu came TypucTHUHOI ranysi. Oxpema
yBary NPHCBSIYEHO IHUTAHHIO, AKE CTOCYEThCS BUKODHU-
CTaHHA 3eMeJbHUX JLIIHOK PeKpealiiHoro IpusHaueHHs

came IJd Typusmy. HemocrimoBHiCTh 3aKOHOIABILA 3aJIH-
11a€ HU3KY IMUTaHb 6e3 BiAmoBizel 0cobIMBO, KOJM MOBA
#ne mMpo 3eMeJbHI AiNAHKY, AKi MaroTh BUKOPUCTOBYBA-
TUCA caMe JJId TYPU3MY.

3po0JIeHO BUCHOBOK IIPO HEOOXifHICTh BHM3HAUEHHS
CIiBBiJHOIIEHHSA B3eMejib PeKpealriifHOr0 TpU3HAYEHHS
K OKpeMoi Kareropii semenb YKpainu Ta 3eMesab IJd
TYpU3MY, OCKIIBKYM BUABIAETHCA, IO 3eMEJbHO-PECYD-
cHe 3a0e3meueHH 37ifICHEHHA TYPUCTUYHOI AifJIBHOCTI
i TypusMy B TOMY UYMCJi CTOCYETbCA HE TIiIBKU 3€MeJb
peKpeariiftHoro npusHaueHHA. [JOpeUHNM € BaKpPilIeHHA
0COBJIMBOTO CTATYCY 3€MeJb, AKi MOXKYTH i IOBUHHI BUKO-
PUCTOBYBATHUCS IJId OpraHisamii TypucTuyHOI JisJIbHOCTI.
Taki semui 3 ypaxyBaHHAM ycix (aKTUUYHUX 00CTABUH
MOKYTh TepedyBaTu y CKiIafi 6i1bIIocTi KaTeropiit 3eMesb
Yrpainu. Marouu cuemiaabHe IIiJIbOBe IIPU3HAUEHH,
BOHHM IOBHUHHI OyTM MiANOPAAKOBAHI CKJIAJHOMY IIPaBO-
BOMY PEKUMY OCHOBY SIKOTO OyAyTh ()OPMYBaT HOPMU HE
TiJILKY 3€MeJIbHOTO, a i 1HITIOT0 3aKOHOJaBCTBA ¥ KpaiHu.

Karouosi ciosa: 3emesbHI criopu, 3eMJIi peKpeariitHoro
TIpU3HAUEHHsA, PeKpealis, 3eMJi OId TypusMy, TypHC-
TUYHi B0HU, BUKOPUCTAHHSA 3€MeJIb.

Summary

Shulga M. V. Legal aspects of the use of recreational
lands for tourism. — Article.

The article is devoted to a comprehensive analysis
of the legal aspects of the use of recreational lands
for tourism and the formation of scientifically based
proposals for the improvement of relevant legal
prescriptions related to the legal regime of these lands.
Preservation of a favorable natural environment and
rational use of natural resources to meet the recreation
needs of current and future generations is the highest
priority of the Strategy for sustainable socio-economic
development of the state for the near term. Attention is
focused on the lack of a single criterion for distinguishing
land plots used for the organization of public recreation,
tourism and sports events as part of recreational lands.
In addition, a significant part of the lands included in
this category of lands serves the needs of the tourism
industry. Particular attention is paid to the issue of the
use of recreational land plots specifically for tourism.
The inconsistency of the legislator leaves a number of
questions unanswered, especially when it comes to land
plots that should be used specifically for tourism.

A conclusion was made about the need to determine
the ratio of recreational lands as a separate category of
lands of Ukraine and lands for tourism, since it turns out
that land and resource support for the implementation of
tourist activities and tourism, including, concerns not
only recreational lands. It is appropriate to consolidate
the special status of lands that can and should be used for
the organization of tourist activities. Such lands, taking
into account all factual circumstances, can be part of most
categories of lands of Ukraine. Having a special purpose,
they must be subject to a complex legal regime, the basis
of which will be the norms of not only land, but also other
legislation of Ukraine.

Key words: land disputes, recreational lands,
recreation, lands for tourism, tourist areas, land use.
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3ATAJILHUN OB’EKT AIMIHICTPATHBHUX ITPABOIIOPYIIIEHD
Y COEPI IHTEJERTY AJIBHOI BJIACHOCTI

Ba:xmBoI0 3aII0PYKOI0 IPaBUILHOI KBai(hiKaImii
aJMiHiCTpaTUBHUX IIPABOMOPYIIEeHL y cdepi iHTe-
JIEKTYaJIbHOI BJIACHOCTI € HaJIe;KHe BCTAHOBJIEHHS 1X
o0’exTa. ¥ CBOEMY PO3yMiHHI 00’eKTa agmimicTpa-
TUBHOTO NIPABOIOPYIIEHHA BiTUYMBHAHI MpPaBHUKU
BUXOJATH 3 TOTO, IO KOKHE KOHKPeTHe agMiHicTpa-
THUBHE IIPABOIOPYIIEHHA CTAHOBUTHL HEOEBIEKY M
CYCHLIBPHUX BITHOCMH Ta UYWHUTH AECTPYKTUBHUI
BIUINB Ha IiX (YHKI[iOHyBaHHS. 3Bificu BUeHHMU
POOUTHCSA MIPUHITUIIOBUI BUCHOBOK IIPO T€, 1[0 00’ €K-
TOM aJMiHiCTPATHBHOTO IPABOMOPYIIEHHA 3aBMKAU
BUCTYIAIOTh CYCIIiJIbHI BiTHOCHHH.

Yrim, 9K miaKoM caymrHo 3ayBakye A.B. I'ypikiit,
JaJIeKO He BCi CYCITiIbHI BiTHOCMHY 3]aTHI BUCTYIIATH
00’€KTOM IIpaBOIMOPYINeHHI. AmKe OaraTo BiJHOCHH
V CYCHIiJIBbCTBI B3araJjii He PeryJaThCA IIPABOM, TOXK
HeraTWBHUI BILINB HA HUX He MifiJiArae IPaBOBii
OILIiHIII Ta He MOJKe TATHYTH 3a CO00I0 BH3HAUECHUX
IOPUANYHAX HACTIIKiB, 30KpeMa, aaMiHicTpaTUBHOI
BimmoBimampHOCTi [1, ¢. 112].

Kpim Toro, BapTo 3BaKaTH, IO V BEJUUESHOMY
MacuBi TpaBOBUX BigHOCWH (TOOTO, CYCIiTBHUX
BiTHOCMH, YperyJibOBaHWX IIPAaBOM) JHINE IIeBHA
YaCTHHA OXOPOHAIOTHCA CAHKIIAMHU aIMiHiCTPATHB-
HO-JIeTIKTHUX HOPM Ta 3a0e3meuyioThcA 3acobaMu
agMiHicTpaTHBHOI BimmoBimaibHOCTi. Perra mpago-
BUX BiTHOCHH — a00 0XOPOHSIOTHCI CAHKIIIMU HOPM
iHmuX raysei mpasa (KpUMiHAIBHOTO, IIUBLIBHOTO,
TOCIIOAAaPCHKOTO TOITO), 400, B CUIY CBOEI MaJIO3HAY-
HOCTi, B3araJji He IiAIaga0Th i IPABOBY OXOPOHY.
3anomigHH UM BiIHOCHMHAM IITKOAN He BBAKAETHCSA
aJMiHiCTPpATHBHUM IPABOIOPYIIEHHAM, TOXK BOHU
“3a BU3HAUEHHAM  He 3JaTHi OyTH 00’€KTOM TaKOTO
MOPYIIeHHS.

[IuTanHS BCTAHOBIEHHS 00’€KTa, a TAKOXK IIpe-
MeTa (IK CKJIaZoBOi 00’€KTa) aaMiHiCTpAaTHBHUX
IpaBOIOPYIIeHDb Wi Yac ixX KBajiidirarii posrid-
JaloThCcA V HAYKOBUX IIpallAX NPOBIIHUX YKpaiH-
cbKux BueHux: B.B. ABep’amoBa, A.l. Bepmaua,
I0.II. Bwuraxka, LII. Tonocmiuenka, T.O. TIyp-
sxig, IL.B. [lixrieBchroro, P.A. Kamroxuoro,
M.B. Kosauna, T.0. Komomoens, B.K. Kosxmakosa,

© 0. 0. I'epacumenko, 2022

A.T. Komsiora, O.B. Kyssmenko, O.I. Ocramenka,
I.B. IIpumauenka, C.I'. Cremenka ta in. Ilpak-
TUYHO BCi HAYKOBI[I CYyYacHOCTi HAMOJATAIOTh Ha
TOMY, II0 00’€KTOM aAMiHiCTPATHBHOTO IIPABOIIODPY-
IIeHHA MOYKYTb BUCTYIATH JUIIE CYCIiJbHI BigHO-
CMHU, PerjaMeHTOBaHi IPaBOM Ta 3aXWUIMeHi amMi-
HICTPATUBHUMH CAHKIIAMHU 3 METOI0 3a0e3lmeueHHs
HOPMAJBHOTO (DYHKIIIOHYBaHHA TOPAAKY YIIpaB-
JIiHHS, 3aXUCTy BJIACHOCTi, IpaB i cBOOOL TrpoMma-
nau [1, c. 82; 3, c. 227; 4, ¢. 11-117; 5, ¢. 111-117;
6, c. 433, 434; 7, c. 167-119; 8, c. 16; 9, c. 285;
10, c. 315; 11, ¢. 298, 294; 12, ¢. 13-17; 13, c¢. 92-99;
14, c. 25-27; 15, c. 186-192; 16, c. 189-190].

Y cyuacHi#i agMmizicTpaTMBHO-IIpaBOBill JiTepa-
TYpi HANOLMBIIOTO MOMUPEHHA HaOyB miAXim, 3rigHo
3 AKMM HAYKOBa XapaKTepHUCTHKa 00’eKTa OyIb-
AKOTO aJMiHiCTPATUBHOTO IIPABOIOPYIIIEHHA IIPO-
BaJIUTHCA HA TPHOX Pi3HMUX PiBHAX: HA 3arajbHO-CO-
IiaJbHOMY piBHi, Ha raJy3eBOMY PiBHI, a TAKOXK Ha
piBHI KOHKpETHUX CycIiabHUX BigHOCKHH [17, . 218].
Ie# migxig I'pyHTyETHCA HA TOMY, IIT0 KOJKHE OKpeMe
MPABONOPYIeHHA, [OCATAOUM HA  KOHKDPETHi
CYCIIiJIbHI BiTHOCWHY, YNHUTH HETATUBHUY BILJIUB HA
BifmoBizHi ramysi exoHOMiKHT 2060 chepu CyCIiILHOTO
JKUTTSA, a Yepes HUX — i Ha BCIO CUCTEMY CYCIIJIBHUX
BiJHOCHH, OXOPOHIOBAHMX aMiHICTPAaTUBHHM IIpa-
BoM [18, c. 109-112; 19, c. 39-40].

Y paMKax 3a3HAUEHOI'0 IiIXOAY IPU IPOBEIEHHL
aHaJi3y CKJaJiB afMiHiCTPATUBHUX IIPABOIOPYIIEHD
(30Kpema, IPABOIOPYINEHL Y cdepi iHTeIeKTyassb-
HOI BJIACHOCTi), AK IPAaBUJIO, PO3Pi3HAIOTH TPU BUIH
00’€KTiB mocATaHHA: 3araJbHUE, POMOBUI i Oesrmo-
cepeqHiii. 3HAUHO PiAIe y me#l cUCTeMHO-JIOTiuHMHi
JIQHIIIOXKOK BKJIIOUAETHCSI MONATKOBUIM, YEeTBEPTHUI
eJIeMeHT — BHIOBHH O00’€KT aAMiHICTPATHBHOTO
mpaBonopyineHHda. He Bigrumpaooum MOMKJIMBOCTI
moxibmol iHK. 10311, 3ayBasKMMO, III0 BOHA CTAHOBUTH
IepeBayKHO TEOPEeTUUHUI iHTepec Ta HaOyBae Ipak-
TUYHOTO 3HAUEHHS JWINEe B OKPEMHUX BUIIaJKaX,
moB’sI3aHUX 3 KBarti(ixamieo agMiHiCTpaTHBHUX
TIpaBOIOPYIeHb, AKi MocATalOTh Ha OKpeEMi mmifcuc-
TeMu (IHCTUTYTH) CYCHiIBHUX BiTHOCWH. 3 TOUKH
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30py BUPIIIEHHS 3aBJAaHb HAIIOTO MOCIHiTMKeHHT,
TaKUi KPOK OauuThCsA HENOILIBHMM, TOMXK Hamai
BJIAMOCS 10 PO3TJIANY KJIACUUHOI (TPHOX-€JIEMEHTHO])
cucteMu 00’ €KTa afMiHICTPATUBHUX IIPABOIOPYIIeHD
B c(hepi iHTeIEKTYyaIBHOI BJACHOCTI.

XapakTepuayoun TepINnil ejleMeHT Ifiel cuc-
TeMu (3arajJbHU 00’€KT agMiHiCTPATHBHOTO IIPABO-
MOPYIIIeHHS) MPAKTUUYHO BCi rajys3eBi MOCHITHUKM
CXOIATHCA HA TOMY, IT[0 BiH OXOILIIOE ITEBHUH YBECHh
MacUB IIPABOBiTHOCHH, OXOPOHIOBAHWX CAHKI[IAMU
aIMiHiCTPAaTHUBHO-IENIKTHIX HOPM. YTiM, gK IIOKa-
3ye aHAJi3 HAYKOBUX IIpAIlb 3 MUTAHb BiAIOBizaIb-
HOCTi 3a agMiHicTpaTWBHI IPABOIOPYIIEHHA B cepi
iHTeJIeKTyaJbHOI BJIACHOCTi, CEpes iX aBTOPiB HeMae
a0COJIIOTHOI €THOCTI B pO3YMiHHi 00CATY i MEXK TaK0Tro
macuBy. Tak, manpuxaag, A.B. Xpigoukin mpormo-
HY€ PO3YMIiTH IiJ 3arajJbHUM 00’€KTOM agMiHicTpa-
TUBHUX IIPABOIOPYIIEHb B cepi iHTeNeKTya bHOL
BJIACHOCTI CYCITiJIbHI BiTHOCWHU, AK1 0XOPOHAIOTHCA
KYnAIl Ta akuM yHACJIiZOK IIPaBOIOPYIIEHHS 3aB-
JTAETHCA CYCIILIbHA MTKOA a00 CTBOPIOETHCA 3aTpo3a
ii samomigmua [20, ¢. 306]. Ha mxymky I.C. Kpas-
YeHKa, 00’€KTOM aMiHiCTPATHBHUX IPABOIOPYIIIEHD
y cdepi iHTeIeKTyaabHOI BJIACHOCTI €: “BCa cucTeMa
CYCIIJIbHUX BiTHOCHH, SIKi OXOPOHSAE 3aKOHOAABCTBO
Ipo agMiHicTpaTuBHi mpaBomopyIrenusa[21, c. 107]”.
I B3araji oKpeMuii IOTJIST Ha KaTEropio sarajabHOTO
00’eKTa aaMiHiCTPaTUBHUX MPABOIOPYIIEHDb y cdepi
inTeeKTyananpHOI BiacHocTi gemoncTpye O.M. I'ostoB-
KoBa. JlocuigHuIa 3amepeuye KOHIENI[i10 3aTaIbHOTO
00’eKTa IK TaKOr0, HATOJOIIYIOUM, 1[0 CYKYIHICTH
CYCHLIBPHUX BiTHOCWH, OXOPOHIOBAHWX aAMiHicTpa-
THBHUM 3aKOHOM, BHCTYIAE 00’€KTOM agMiHicTpa-
THUBHO-IIPABOBOI OXOPOHU, KU HE TOTOXKHUHN 06’ €K-
TOBi mpaBomopymeHus [22, ¢. 70].

Y manomy 3B’A3KYy BapTO 3ayBAMKUTHU TaKe. 3aKO0-
HOZAaBCTBO YKpPAaiHM PO BiJAIIOBIZAJIBHICTD 3a aaMi-
HICTPATWBHI IPABOIOPYIIEHHSA CKJIAJAETHCA 3 M0l
HI3KY 3aKoHoZaBunx akTiB: KYnAIL, MK Ykpaiun,
a TaKOJK IeCATKiB raayseBux 3akoHiB. Takum unaOM,
KYuAIl oxopoHse, xou i HaubiabIIy, IpoTe JIUIIE
OKPeMY YaCTKY 3araJbHOTO MAaCUBY CYCIIiJIbHUX BiJ-
HOCHH. BifiToBifiHO, AKIIO BUXOAUTH 3 TPATUIIITHOTO
VABJIEHHA IPO 3aTalbHUN 00’€KT MPABOIOPYINEHH,
SK TPO YCI0 CYKYIHICTH BiIHOCHH, OXOPOHIOBAHUX
aaMiHiCTPATUBHO-IENIKTHUM IIPABOM, TO HaBeJeHUH
Buie miaxix A.B. Xpigoukina HaBpsag uu MOKe BBa-
JKaTHUCd ILIKOM OOIpyHTOBaHMM. ANKe, SK 3ayBa-
®Kye A.B. Hedepmosa: “unnnnit KYnAII — e gamexo
He €IUHNN aKT BiTUMBHAHOI'O 3aKOHOAABCTBA, AKUH
PeryJoe TuTaHHA afMiHicTpaTUBHOI BiAIOBifaIbHO-
cTi Ta 3a0e3Ieuye 0XOPOHY CYCIIILHUX BiJHOCHH Bif
IPOTUIIPABHUX IIOCATAHb, TOMY 34 *KOJHUX YMOB aHi
BiH, aHi mepenbaueHi HUM CAHKINI He MOKYThH BU3HA-
yaTy Me:Ki 3arajJbHOr0 00’€KTa aAMiHiCTPaTHMBHOTO
mpoctynky [23, c. 75, 76]”.

Taxuii BUCHOBOK BBa)KAa€MO THM OiJIBIII CIIpaBes-
JWBUM, IO BiANOBiJaJbHICTHL 3a aAMiHicTpaTuBHI

TIPaBOIIOPYINIeHHA B c(epi iHTeNeKTya IbHOI BJIACHO-
CTi BCTAHOBJIIOETHCA ABOMA PiBHMME Koau(pikoBa-
uumu aktamu: KYOAIl i MK Vkpaiau. 3 ornany Ha
1le, BUBHAUATH Me:Ki 3araJbHOT0 00’ €KTa JaHOI TPy
IIPaBOTIOPYIIEeHb, CIMPAIOYUCH TIIPKY HA OJUH 3 HUX
(KYnAII) Ta irmopyroun immmuii (MK Vkpainum) —
03HAYa€ HEBUIIPABAAHO 3BY:KYBATU HOTO PeaJbHUI
obcsar i amicr.

Tax caM0 BaKKO IOTOZUTHCH 13 IO3UI[IEI0
O.M. TonoBkoBoi. Ha Hamm morasm, aBTOpKa Mae
paIito, CTBEPMKYIOUM IO BCA CYKYIHICTH CYCIiJIb-
HUX BiJHOCHMH, OXOPOHIOBAHUX aAMiHiCTPATHBHUM
3aKOHOM, CTAHOBHTH 3arajbHHUi O00’€KT agMiHi-
CTPaTUBHO-IIPaBOBOI 0x0opoHU. IIpore, 1e 30BCiM He
TMPOTUPIYUTE ifel 1010 34aTHOCTI yee Tiel K cyKyI-
HOCTi CYCHiIbHUX BiJHOCHH BHCTYIIATH 3aTraJbHUM
00’€KTOM aJMiHiCTPATHBHOTO IIPABONOPYIIEHHS.
CyuacHa Teopid afMiHicTpATMBHOTO IpaBa BUXOLUTH
3 TOT0, II[0 aAMiHiCTpaTUBHA BiATIOBiJAJbHICTE SBJIAE
co0010 iHTerpasJbHy CKJAIOBY Ta, BOJHOYAC, IIPO-
BimHuit 3acib agMiHiCTPaTHBHO-IIPABOBOI OXOPOHU
cycminbHUX BimHOCHH [24, . 157; 25, c. 84; 26, c. 15;
27,¢.17; 28, c. 147].

Byayuu enemeHTOM cHCTeMHW aaMiHiCTpaTUB-
HO-IIPABOBOI OXOPOHW, aJMiHiCcTpaTWBHA BiJIIOBi-
TaJdbHiCTDL Bupimye ii remepaibHe 3aBJaHHA — 3a0e3-
meueHHS 0eslMeKM CYCHiIbHMX BigHOCHH y cdepi
myOsivyHOrO aAMiHiCTPyBaHHA Ta iHIMIHUX cdepax
Bil HETaTWBHOIO BILIMBY IPOTUIPABHUX IIOCATAHbD.
Y cBolo uepry, BimmoBimHa cdepa (KOMILIEKC)
CYCIIIbHUX BiJHOCMH IIpM BUYMHEHHI IIPaBOIOPY-
ITeHHS BHUCTYIIA€ OJHOYACHO i 00’€KTOM TaKOTO
BILIMBY (TOOTO, 3araibHMM 00’€KTOM agMiHicTpa-
THUBHOTO IIPABOTIOPYIIIEHH), i 00’€KTOM 0XOPOHU Bijf
HBOTO (TOOTO, 00’€KTOM aAMiHiCTPaTHBHO-IPABOBOI
OXOPOHHU, KA 3MiHCHIOETBHCSI 3acobaMu agMiHicTpa-
TUBHOI BiATIOBiZaIHHOCTI).

3 oruAny Ha BUKJaJeHe, HAafbiJbII 00IPyHTOBA-
HOI0O BBAXKAEMO KOHIIEII[if0, 3TifHO 3 SKOI0 3arajb-
HuNl 00’€KT aaMiHiCTPAaTMBHUX IIPAaBOIOPYIIEHDb
y cdepi iHTeIEKTyaabHOI BIACHOCTI PO3TJIALAETHCI
Ha HAWBUINOMY (3arajbHO-COIiaabHOMY) PiBHI y3a-
TaJIbHEHHA Ta OXOILTIOE BCi CYCILIbHI BimHOCWHU,
OXOPOHIOBAHI aAMiHiCTPATHBHO-IENTIKTHUM 3aKOHO-
IABCTBOM. ¥ SKOCTi TOUHOT'O HAYKOBOT'O BUSHAUEHHS
IAHOTO TOHATTSA MOKEMO 3alpONOHYBaTH TakKe:
3arajibHUl 00’€KT aAMiHICTPATHBHOTO IIPABOIOPY-
IeHHA y cdepi iHTeIeKTyaabHOI BJIACHOCTI — Iie BCA
CYKYVIIHICTb ITPABOBiIHOCHH, KA OXOPOHAETHCS aMi-
HiCTPaTUBHO-JEIiKTHUM IPABOM i Ha AKY CIPAMOBY-
€ThCSA HETAaTUBHUN BILINB KOHKPETHOTO (DAKTUIHOTO
OCATaHHs.
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Amnoranis

TI'epacumenxo O. O. 3araapHuii 00’€KT agMiHicTpa-
TUBHUX IPABONOPYILIEHS y cdepi iHTeIeKTya bHOI Biac-
Hocti. — CTaTT4.

CraTTi0 TPUCBAYEHO DPO3IVIALY NHUTAHb 3araJbHOTO
00’eKTa agMiHiCTPaTHBHUX IPABOMIOPYIINEHD V chepi iHTe-
JIeKTyaJbHOI BiacHocTi. [IpoaHanisoBaHo cyyacHi HayKOBi
TOTJIAAY Ha IPUPOJY Ta CYTHICTH 06’ €KTa agMiHicTpaTHB-
HOTO TIPABOMOPYIIEHHSA, CHUCTEMATH30BAHO HOTO BU3HA-
yaibHi o3HaKu. IligKpecieHO POJIb MPABUJIHHOTO BU3HA-
YyeHHA 00’€KTa aJMiHiCTPATMBHOTO IPABONIOPYIIEHHA Y
crcTeMaTHU3allil afMiHicTPaTHBHO-AeTiKTHOTO 3aKOHO0JaB-
cTBa Ta KBasri(hikaii afMiHicTPATUBHUX IIPABOIOPYIIIEHbD.
AprymMeHTOBaHO TOUKY 30PYy IPO MOILIbHICTH BUBUEHHS
00’eKTa aAMiHiCTPATHBHOI'O IIPABOIOPYIIEHHS HAa TPHOX
PiBHAX: 3arajJbHO-COI[iaIbHOMY, TaJy3eBOMY Ta (haKTU-
HOMY (Ha PiBHi KOHKDETHOTO IPABOMOPYIIEHHA AK IODPHU-
TuaHOTO (PaKTy). PO3KpUTO 0cOOMMBOCTI TPHOXETIEMEHTHOT
Ta YOTHPLOX-eJeMEeHTHOI KJacupikamiii 06’ekra agmiHi-
CTPATUBHOTO IIPABOIOPYINEHHA. AKIIEHTOBAHO yBary Ha
BAXKJMBOCTI I'PYHTOBHOTO JOCTiM/KEHHS 3arajbHO-COIli-
aJBHOTO acleKTy 00’eKTa agMiHiCTpATHBHUX IIPABOMIOPY-
meHb y cdepi iHTenexkryanapHOi BiaacHocti. Ha mizcrasi
aHaJi3y HAYKOBMX IIpallb 3 IMTaHb BiAMOBigaabHOCTI 3a
aaMiHiCTpaTUBHI IPaBOMOPYIIIEHHS B c(hepi iHTeTeKTyalb-
HOI BJIACHOCTi KOHCTATOBAHO BiJICYTHICTH €WHOTO PO3Y-
MiHHSA MeK 00’€KTa TaKuX IIPaBOIOpPYINeHb. [[oBeneHo,
IT10 3aTaJbHU 00’ €KT aAMiHICTPATUBHUX IIPABOIIOPYIIIEHD
y cdepi iHTeNeKTyaNbHOI BJIACHOCTI pelpe3eHTYe YBeCh
MacCuB CYCIiMIbHUX BiHOCWH, PETyJIbOBAHUX IIPABOM Ta
OXOPOHIOBAHUX aJMiHICTPATUBHO-AETIKTHUM 3aKOHOJAAB-
ctBoM. ChopMyILOBAHO aBTOPChKE BU3HAUEHHS IIOHATTSA
“saraJpHUI 00’€KT aAMiHICTPATHBHOTO IPABOIOPYIIEHHS
y cepi inTenekTyanbroi Baacuocti”. Ilix ocraruiM mpo-
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MOHYETHCSI PO3YMITHU: 3arajbHy CHCTEMY IIPABOBiTHOCHUH,
KA OXOPOHSAETHCA AAMiHiCTPATHBHO-AETIKTHUM IIPABOM
i Ha AKY CIPAMOBY€EThCS HETATUBHUI BIIJIUB KOHKPETHOTO
(paKTUIHOTO IOCATAHHA.

Karwouosi crosa: agMiHicTpaTHBHE IIPaBOMOPYINEHHS,
agMiHICTPaTMBHA  BiANOBiJAJbHICTH, IHTEJEKTyaJbHA
BJIACHICTH, KBati(phikamiag agMiHicTpaTHBHHUX IIPABOIIO-
pPYIIeHb, CKJaJ aJMiHiCTPaTHBHOTO IIPABOIOPYIIEHHS,
00’eKTHMBHI O3HAKM aAMiHiCTPATMBHOTO IPABOIOPY-
IMeHHA, 00’ €KT aAMiHiCTPaTMBHOTO MPOCTYIKY (TIPaBOIIO-
PYIIeHHS).

Summary

Gerasimenko 0. 0. General object of administrative
offenses in the field of intellectual property. — Article.

The article revolves around the issues of the general
object of administrative offensesin the field of intellectual
property. Modern scientific views on the nature and
the essence of the object of administrative offenses are
analyzed, and its defining features are systematized. The
roleof the correct definition of the object of administrative
offenses in the systematization of administrative-delict
legislation and qualification of administrative offenses
is emphasized. The point of view about the expediency
of studying the object of an administrative offense at

three levels: general social, branch and factual (at the
level of a specific offense as a legal fact) is argued. The
peculiarities of the three-element and four-element
classifications of the object of administrative offenses
are disclosed. Attention is focused on the importance of
a thorough study of the general social aspect of the object
of administrative offenses in the field of intellectual
property. Based on the analysis of scientific works on the
issues of responsibility for administrative offenses in the
field of intellectual property, it was established that there
is no unified understanding of its boundaries. It has been
proven that the general object of administrative offenses
in the field of intellectual property represents the entire
array of social relations regulated by law and protected by
administrative-delict legislation. The author's definition
of the concept of "general object of administrative offense
in the field of intellectual property” is formulated. The
latter is proposed to be understood as: the general system
of legal relations, which are protected by administrative-
delict legislation and are targeted by the negative impact
of a concrete offence.

Key words: administrative offense, administrative

responsibility, intellectual property, qualification
of administrative offenses, corpus delicti of an
administrative  offense, objective features of

administrative offense, object of administrative offense.
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O3HARU ATMIHICTPATHBHOI'O ITPABOIIOPYHIEHHS
B COEPI SABE3IIEYEHHA BESIIEKH JOPOKHBOT'O PYXY

ITocranoBka mpoOaemu. Haiimomupenimum
BUZOM IOPUAMYHOI BiIOBiJaJIBHOCTI € amgMiHicTpa-
THBHA, IiICTABOIO AKOI € BUMHEHUN aJMiHiCTpaTHB-
HUH mpocTymoK. Jlocaif:keHHA BKa3aHOTO ABUINA
HEMOJKJIiBe 0e3 3’ ICyBaHHA 03HAK IIPABOMOPYIIeHH.
OcobauBuil iHTepec i3 MHOr0 TPUBOAY BUKJIMKAIOTH
pesyJbTaTd PO3BiIOK O03HAK aAMiHiCTPAaTHBHOI'O
IeniKTy B cdepi 3abesmeueHHa Oe3IEKU JOPOKHBOI0
pyxy.

HaykoBo-TeopeTHuHy OCHOBY aHAaJi3y aaMiHi-
CTPATUBHOI'O IPOCTYIKY Ta HOT0 03HAK (DOPMYIOTH
PesyJIbTATH TOCHITHUIIBKUX IOITYKiB TAKNX YUEHUX,
ax B.B. Asep’anos, B.M. Bessenko, 0.II. Bursxk,
L.II. Tomocuiuenxo, €.B. [oxmiu, B.B. lomenxko,
T.0. Komaomoens, B.K. Kommaxos, O.B. Kyss-
menko, I.B. Jlyuenko, O.I. Ocramenko, M.I. Ilyp-
kaH, A.M. IlIkonuk. YKasaHi BueHi y Beaukiii mipi
3MiMCHIOBAIM  NOCHLMKEHHA  aIMiHiCTPAaTHBHOTO
IPOCTYIKY Ta HOro 03HAK, BOZHOUAC O3HAKAM ajaMi-
HiCTPATUBHOTO IIPABOIOPYILIEHHS B c(epi 3abesime-
yeHHA 0e3MeKHU JOPOKHLOTO PYXY HMU yBara Mai:xe
He mpugiaaaacd. Tomy gocimxyBana mpodieMaTura
€ IOIiIbHOIO0, AaKTYAJbHOO Ta CBOEYACHOIO.

Buknan ocmoBHOro Matepiamy. Bigmosimmo mo
cr.9 KVnoAIl, agmimicTpaTuBHUM IIPaBOMOPYIIEH-
HAM (IPOCTYIKOM) BUSHAETHCA IPOTUIIPaBHA, BUHHA
(ymucua abo HeoOepe:kHa) Iid uu 0e3MiANBHICTE, KA
mocsArae Ha 'POMaChbKUH IOPAIOK, BJIACHICTE, IpaBa
i cBoOomM T'pOMajsSH, HAa BCTAHOBJIEHWH IMOPATOK
VIpaBIiHHS i 3a Ky 3aKOHOM IepegdaueHo agMiHi-
CTPATHUBHY BiIMOBiJANbHICTD.

T. InbeHOK Mmifi TOHATTAM AaAMiHiCTPATUBHOIO
IIPABOIMIOPYIIEHHSA PO3YMi€ BUMHEHHS 0C000I0 TisdHb,
AK1 MicTATH 0BHAKM aAMiHICTPATUBHO KapaHUX IIPO-
CTYIKiB BignmoBizHo 10 monoxens KYoAII[1, c. 516].

JI. MeniB 3asHauae, 110 agMiHiCTPATUBHUN TIPO-
CTYIIOK y c(epi MOpYIIeHHS 3aKOHOZABCTBA IIPO
3aXMCT IPAB CIOKUBAYUIB — IIe CYCIILJIbHO IIMKiInBa,
IPOTUIIPABHA, BUHHA [isd UM 0e3JisabHIiCTEH mpalris-
HUKa TOPTiBJi, rPOMaAChKOT0 XapuyyBaHHA i cepu
IIOCJIYT, I'POMAagIHNHA, CY0’€KTa MiANPUEMHUIIBKOL
JOisabHOCTI (hisnuHOI 0cO0M UM Oy Ab-sIKO0I iHIITOI Kies-
JaTHOI ocobu, 10 3iliCHIOE iANBHICTh B Lili cdepi,
i mocsArae Ha IpaBa CIOKMBAYIB IIiJ yac peaJisaiii
TOBapiB, BUKOHAHHSA po0iT, HaJZaHHS IOCIYT, i 3a 1[0
3aK0HOJABCTBOM IIepef0aueHa agMiHicTpaTuBHA Bif-
moBizanbHicTs [2, ¢. 303].

3 HaBeJeHOTO MOJKHA JilTH IIOMEPeIHBOI'0 BILC-
HOBKY, ITI0 aAMiHicTpaTUBHE MPABOIOPYIIEHHA BUeHL

©10. II. I'puropuaxk, 2022

PO3KPUBAIOTEL Uepe3 MPuaMy 1oro o3Hak. ToMy mas
#oro posyMiHHA HeoOXigHMM BOAUaeThCA JOCJI-
IKEeHHA 03HAK aIMiHiCTPATUBHOTO IPOCTYIIKY.

M. Oxepemrko sasHauae, IO afMiHicTpaTHBHE
IIPABOTIOPYIIeHHS TOBUHHO MiCTUTH TaKi XapaKTepu-
3yI0ui 03HAKY, IK IPOTUIPABHICTD, CYCIiIbHA HE0E3-
IeKa, BUHHICTH Ta KapaHicTs [3, c. 80].

AHasi3 TeOpeTUUYHNX,, BaKOHOJABUMX TA IPAKTHY-
HUX mxepena gas smory H. Boprauky ta C. €ciMmoBy
BUAIIUTY TaKi 03HAKW aIMiHICTPaATHBHUX IIPABOIIO-
pYIlIeHb: JiAHHA, CyCIiJbHA He0e3IeKa, IPOTUIIPAB-
HiCcTb, BUHHICTE, KapaHicTs [4, c. 147].

H. MaiiganeBuu BBaxkae, IO aaMiHicTpaTwBHE
IIPaBOTIOPYIIeHH, KPiM CKJIay, Ma€ XapaKTepuayBa-
THCSA MPUTAMAHHUMIU JIAIIE HOMY iHIUBigyaJIbHUMUI
O3HAKaMM, cepel AKUX IPOTUIIPABHICTh, BUHHICTH
i cycminpHa HeGesmeunicTh (mKigmmBicTs). I[IpoTu-
IpaBHICTh fAK IIepIIOUeproBa O3HAKa Iependavac
BifiTTOBifiHE MiAHHSA, III0 MOXKe BUMHIOBATUCH ¥ (hopMi
nii abo OesmisnbHOCTI, 000B’SI3KOBO Mae€ IOPYIIY-
BaTHU BCTAHOBJIEHI 3aKOHOM HOPMH, TOOTO BiAMOBiAHL
BiHOCHMHM, BperyaboBaHi HopMamu mpasa. OsHaka
BUHHOCTI € Ba)KJIMBUM €J€MEHTOM aIMiHiCTpaTuB-
HOTO TIPABOIIOPYINEHHA 3 IMO3UIlii BUSHAUEHHS IICHU-
XOJIOTIUYHOTO CTABJIEHHSA 0COOU 10 BUMHEHHSA TOTO UK
iHmIoro BUAy mpaBomopyileHHda. HaaBHiCTH 03HAKHU
cycmisbHOI HebesmeunocTi (MKixmuBocTi) € HeoOXia-
HOIO /1 3iiCHEeHHA HaJIe:KHOI KBasi(ikaiii Toro un
immoro migHHA. BigcyTHicTh ii MOMKe BKasyBaTu Ha
BiICyTHiCTH caMoro mpaBoMOPYIeHH [5, ¢. 37].

Ilo o03HAK KOPYIIIiAHOrO aaMiHiCTPATHBHOI'O
IpaBomopyIineHHs aBTop T. IIbeHOK BiZHOCHUTHL
raki: 1) IigHHA BUMHEHe YMMCHO, IPUUOMY YMU-
cen mae OyTu OpaMuii, KpiMm [isgHb, mepenbdaue-
HEX CT. cT. 172-5, 172-6, 172-9 KYuAlIl, y axux
cy0’€KTHBHA CTOPOHA MPABOIOPYLIEHHI MOXKe OyTH
y BUTJIAAI HeoOepe:KHOCTi; 2) yMucesa XapaKTepu-
3ye cy0’€KTUBHY CTOPOHY BUMHEHOro misHHA. Haii-
OiJBII JOKJAAHO IOHATTA YMUCIY Ta HOTO BHIIB
PO3TIyMaueHO B KPUMiHAJIBLHOMY 3aKOHOZABCTBI.
IIpore 3ajse:xHO Bim BUAY BigNOBiZAJbHOCTI, SAKe
TArHe 38 c00010 KOPYIITifiHe TPaBOMOPYIIeHH A, YMU-
ceJl MOXKe MaTH CBOIO crenu(iky i BigMiHHI agMiHi-
CTPATUBHO-NIPABOBI 03HAKW; 3) BUMHEHHS IiAHHI,
III0 MicTUTBH O3HAKM Kopymilii. [igHHA 3 o3HAKaMu
KOpymIlii — me Taka Aisg um 0es3gifAnbHICTH, BifmIOBi-
IaJbHICTh 3a BUMHEHHS AKOI mepemdaueHa YUNHHUM
3aKOHOJABCTBOM. UMHHE aHTUKOPYIIlifiHEe 3aKOHO-
IaBCTBO, 3 YpPaxXyBaHHAM IOHATTA Kopymiii, 6es-
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IIocepeHbO BCTAHOBJIIOE aAMiHiCTPATUBHY BiAIIOBi-
JAIbHICTH 38 BUMHEHHSA JiAHb 3 03HAKAMHU KOPYIIIii;
4) BUMHEHHS KODPYHIIIHOTO AiAHHA CIeNiaJbHUM
cy0’ekToM — 0c00010, 3a3HAUEHOIO B CT. 4 3aKOHY
«IIpo Bacagm samobiramma i mporupmii Kopymiii
B YKpaini» Ne 3206—VI; 5) BunHeHHA TiAHHA, AKe
TATHE 3a 00010 HACTAHHS aAMiHiCTPATHUBHOI BiAIOBI-
JTAJabHOCTI; 6) BUMHEHHS IIPABOMOPYIIEHHS B 3aTaJb-
HOMY PO3YMiHHI € BUNHEHHSA ifAHHA, AKe IIOPYIIYeE
Oyxab-aKy HOpMY IpaBa [6, c. 515].

JI. MeHniB 3a3Hauae, 10 03HaKaM1 aIMiHiCTPATUB-
HUX IPOCTYIKIB V c(epi 3aKOHOAABCTBA IIPO 3aXUCT
mpaB cmo:kmBauiB € Taki. Ilo-mepme, agmiHicTpa-
THBHI IPOCTYIIKH y cepi 3aKOHOJaBCTBA IIPO 3aXMUCT
IIpaB CIOKMBAYiB MOKYTh 3ificCHIOBaTHCA AK ¥ (hopMi
nii, Tak i 6esgignapHOCTi. ITo-mpyre, agmiHicTpaTuBHI
MIPOCTYNKHU Y cepi 3aKOHOJABCTBA IIPO 3aXUCT IIpaB
CIIOJKMBAYiB € TPOTUNIPAaBHUMHU AidHHAMHU. [Io-TperTe,
aIMiHiCTpaTHBHI MIPOCTYIKY Y c(hepi 3aK0OHOIaBCTBA
IIPO 3aXWCT IIPAB CIOKMBAYIB € CYCIiJIbHO ITTKimInm-
BUMH gisHHAMU. CycoiabHA IMIKILINBICTD MOKe IPO-
SBJIATHCS B HacHigkax AiguaA. CTymiHb cycmiibHOL
IIKigIMBOCTI BaJIesKUTD BiJ HACTIIKIB TaKMX HeIpa-
BOMIipHUX il i ABJIAETHCA KPUTEPiEM BiIMeKyBaHHA
IIPOCTYIKIB Bix 3mounHiB. Ilo-ueTBepTe, agmiHicTpa-
THUBHI IPOCTYIIKH y cepi 3aKOHOJaBCTBA IIPO 3aXMUCT
IIpaB CIOKMBAUIB € BUHHUMHU TiAHHAMU. [lependa-
yeni B KYTAII agmiHicTpaTuBHI IPOCTYNIKY Xapak-
TEePUBYIOThCA THUM, III0 MOXKYTh 3IiHCHIOBATHCA fAK
y dopmi ymmeny, tak i Heobepe:xuocti. Ilo-m’aTe,
aaMiHiCTpaTUBHUN MPOCTYIOK y cepi mopyiieHHA
3aK0HOZABCTBA IIPO 3aXMCT IIpaB CIIOKUBAUIB € Kap-
HUM JiSHHAM, TOMY IO 3a ioro BumHeHHI KYTAII
mepem0auae HaKJaJeHHSA BiAmOBiZHMX ammimicTpa-
TUBHUX CTATHEHb. Ilo-1mmocre, ammiHicTpaTUBHUI
MIPOCTYIOK y chepi 3aKOHOZABCTBA PO 3aXMCT IIpaB
CIIO/KMBAYIB 3aB/KIM OB’ A3aHUH i3 (PisuuHOIO 0CO-
0oto — cmokmBaueM. Ilo-choMe, ammiHicTpaTUBHUIMA
MIPOCTYIOK y chepi 3aKOHOZABCTBA PO 3aXMCT IIpaB
CIIOJKMBAYiB BUMHAETHCA IpaIliBHMKAMM TOPTiBIIi,
I'POMAaJICbKOTO XapuyBaHHA Ta cpepu MOCayT; IpoMa-
ISHAMHU, SKi 3aWMaOThCA TiAMPUEMHNIILKOIO Iid/Ib-
HICTIO; IIOCAJOBUMHU 0OCOOAMM IIiJAIPHEMCTBA, YCTAa-
HOBH, OpraHisallii He3aJie}XHO BiJ (hOpMU BJIACHOCTL
[7,c. 303-305].

3 BU3HAUEHHS aAMiHiCTPATHMBHOTO IIPOCTYIKY,
HaBegeHoro y ¢T.9 KYoAIl, Mmo:kHa BUBHAUNTH TaKi
03HaKM afiMiHICTPATHUBHOI'O MPOCTYIIKY: IPOTUIIPaB-
HiCTb, BUHHICTD, Lid 200 0e3LiAIbHICTD, 00’ €KT IOCH-
raHHS, Cy0’€KT IPOCTYIKY, KAPAHICTS.

Or:xe, OfHiI€I0 3 OCHOBHUX O3HAK afMiHiCTpaTHB-
HOTO IIPaBOMOPYINEHHA € AigHHA. [locuTh moIIu-
PeHOI0 € AyMKa Ipo Te, IO aaMiHiCTPaTHUBHUI
MIPOCTYIIOK BBAsKAETHCA BUMHEHUM JIHIIE AKIIO Bij-
MOBifHWH Cy0’€KT BUMHUB AKTUBHY IIPOTUIPABHY
Iifo — aKTUBHY, CBiOMY ¥ BOJILOBY ITOBeIiHKY. IIpore
BapTO IOJATH, IO iCHYIOTH BUMAAKU, KOJIU aIMiHi-
CTpPaTHBHE NIPABOIOPYIIIEHHA BBAKAETHCA BUMHEHUM

7 TOAi, KoJu 0co0a JOIyCcKae IPOTUIIPABHY 0e31iab-
HICTh — KOJIHU AJI IPAaBOMipHOI IOBEIiHKHU CY0’ €KTY
Heo0XiHO BUMHU Jif0, IPOTE BiH I[LOTO He 3AifICHIOE
[8, c. 85]. Hampuxrmian, BizMoBa Bifi TPOXOMKEHHS
OTJIANY HA CTAH CII’ AHiHHS.

IIpoTumpaBaicTs — 1e 3a00poHA aAMiHiCTpaTHB-
HO-IIPABOBUMM HOpPMAaMM BiAIIOBiTHOTO BUMHKY SK
TaKOTO, III0 3aBJA€ IITKOAN YN 3aTPOKYe HeOe3IEeKOI0
[9, c. 240].

IIpomoB:xyroum aHAJi3 3aKOHOZABUMX O3HAK aIMi-
HICTPATUBHOTO MIPOCTYIKY IiJKPECINMO, [0 ITPOTHU-
MPAaBHICTh aAMiHICTPATHBHOTO [AEMiKTy mepe0yBae
B TiCHOMY Ta HEpPO3PUBHOMY B3a€MO3B’A3KY 3 BUHHi-
CTI0 0cO0U y ior0o BunHeHHi. TyT Ba:KJINBO PO3YyMiTH,
10 ajMiHicTpaTMBHA MPOTUIPABHICTL PO3KPHUBAE
OiAHHA Vv TpusMi #oro 100puAnYHOI (HOpPMH, IHITUMET
CJIOBAMU — IIe 10T0 30BHIIITHIH IIPOSAB, HATOMICTDb BUH-
HiCTh XapaKTepusye HOro BHYTPIIIHIO, Cy0 EKTUBHY
CTOPOHY, POBKPUBAE BiTHOINEHHA 1O IPOCTYIKY
€aMoro IMPaBOIIOPYITHUKA.

IHII010 03HAKOI0 agMiHICTPATHBHOI'O IPOCTYIIKY
€ agmimicTpaTuBHA KapaHicTb. To0TO, 3a BUMHEHHS
aaMiHICTPATHBHOTO IIPOCTYIKY 0c00a MOBUHHA HECTH
came agMiHiCTpaTUBHY, a He OyIb-AKY iHIIY, Bigmo-
BifanpHiCTh. Y TAKOMY BUIAAKY 40 Cy0’€KTa agMiHi-
CTPATUBHOTO ITPABOIIOPYINIEHHA MOMKYTb OYTH 3aCTO-
COBaHO amMiHicTpaTuBHi caHkIlii. AxMiHicTpaTuBHE
CTSATHEHHS € CBOEPIJHOI0 MipOI0 BifIIOBiZabHOCTI.
Hampurnan, mepeBUINeHHS BCTAHOBJIEHUX o0Me-
JKeHb IBUIKOCTI PyXy TPAHCIOPTHUX 3aC00iB OiIbIIT
dK Ha OBaANATH KiJIOMeTPiB HA TOAWHY TATHYTH 34
co0010 HAKJIafeHHSA MITPad)y B pO3Mipi ABAAIIATH HEO-
MIOATKOBYBAHMX MiHIMYMiB IOXOMiB I'pOMAsIH.

¥YzarajqpbHeHO 3a BUMHEHHA aAMiHICTPaTHBHUX
MPABOIIOPYIIeHh MOMKYTh 3aCTOCOBYBATHCH TaKi
agMiHicTpaTWBHI CTATHeHHA: 1) momepem:KeHHST;
2) mrpad; 3) omraTHe BUIYUEHHA IpeaMeTa, SKUM
CTaB 3HAPAAAAM BUMHEHHS abo OesmocepesHim
00'€KTOM aAMiHiCTPATMBHOIO IIPABOMOPYIIEHHS;
4) KoH(icKamia: mpexaMera, AKWN CTaB 3HAPALIAM
BunHeHHS a0o GesmocepesHiM 00 eKTOM agMiHicTpa-
TUBHOTO IIPABOIOPYIIEHHS; TIPOIIEH, OAepKaHUX
BHACHiZIOK BYMHEHHS AaAMiHiCTPATHBHOTO IIPaBO-
MOPYIIIeHH; ) mM030aBIeHHS CIeIiaJbHOTO IIpaBa,
HAJaHOTO JaHOMY I'POMaAIHUHOBI (IIpaBa KepyBaHHA
TPAHCIOPTHUMHU 3acobaMu, IIpaBa IIOJIOBAHHA);
6) mosbaByeHHa mpaBa o0ifiMaTy meBHI mocamum abo
3afiMaTHcsa IEBHOW MiAJbHICTIO; 7) TpoMaAChbKi
poboru; 8) BumpaBHi poboTu; 9) cycmiJbHO KOPUCHL
poboru; 10) agmimictpaTuBHUi apernt; 11) aperT
3 YTPUMAaHHAM Ha TayOTBaxTi. 3aKOHAMU ¥YKpaiHu
MOKe OYyTH BCTAHOBJEHO ¥ iHIMi, KpiM 3a3HAaUEHUX
y Imi# crarTi, BUAM aAMIiHiCTPATUBHUX CTATHEHb.
3akoHamMu YKpainu Moske OyTu mepeg0aueHo agMini-
CTpaTuBHE BUIBOPEHHS 3a MeXXi YKpaiHU iHO3eMI[iB
i oci6 6e3 rpomajdHCTBA 3a BUMHEHHS agMiHicTpa-
TUBHUX IIPABOIOPYIIIEHbD, K] Ipy00 IOPYIITYIOTH IIpa-
Bomopsanok (c1. 24 KYmAII).
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Ille oxHiero 03HAKOIO agMiHiCTPATUBHOTO IIPO-
CTYIKY € 00’eKT mocaranus. 3i amicry cr.9 KYDAII
BOAUAETHCS, IO TAKUM 00’ €KTOM € T'POMAIChKHUIA
IOPSAJ0K, BJIACHICTH, MpaBa i CBOOOAM T'POMAJSH,
BCTAHOBJIEHWH TOPANOK YIPABIiHHS.

HacrynHOI0O 03HAaKOI agMiHICTPATHBHOIO IIPO-
CTYIIKY € HOT0 BUNHEHHA AEJiKTO3aTHOI 0c00010.

Amnanis BigmoBimamx crareir KYmAII gosBosse
3pO0MTH BHCHOBOK, IO Cy0’€KTOM € OCYyZHA 0coba,
sdKa JOoCATJIa BiIIIOBiZHOTO BiKY i CKoisa ommcaHwmit
y HOPMATHMBHOMY aKTi CKJaj aAMiHiCTPaTMBHOIO
mpoctynky. Tomy, cy0’eKTOM aaMiHiCTPATHBHOTO
IMIPOCTYIIKY € 0coba, fAKa fioro BunHmIa. Tak, 3a mopy-
IIIeHHA MPaBUJI MPOI3AY IepexpecTb 0 agMiHicTpa-
TUBHOI BifmOBiZaipHOCTI MOXKe OyTHM HPUTATHYTHH
BOMil, AKMH JOIMIYCTUB IIOPYIIEHH BiIIIOBiTHIX IIpa-
BILJI IOPOMKHBOTO PYXY.

¥V pesyibTarTi aHaJIi3y HAYKOBOI JIiTEPATypPH 3 TEO-
pii agMimicTpaTuBHO-IENIIKTHOTO mpaBa 0yJI0 BUSB-
JIEHO, III0 OAHi€I0 3 JUCKYCIHMX O3HAK aAMiHicTpa-
TUBHOTO MPOCTYIKY € HOT0 CyCIiJibHA IKiAJIMBIiCTH
a0o cycminbHa HeOe3meKa.

C.B. KiBanoB BzasHauae, 1o BCi IpOTHIpPaBHI
TiAHHA Ta aJMiHiCTPATUBHI IPOCTYIKHU € CYCIILJIBHO
HebesmeyHi, 3a CTYIeHeM CYCHOiIbHOI HeOesIeKu
MOKHA BipiBHUTM agMiHicTpaTHBHI NMPOCTYIKU Ta
gnounum [10, c. 17].

0. O. Ilorpibmuii cTBepmxKye, IO aAMiHiCTpa-
TUBHI IPOCTYIIKY Bipi3HAIOTHCA BiJ 3JI0UMHIB MEH-
UM CTYIIEHEM CYCIiJIbHOI HebesmeKu, BicyTHiCTIO
BEJIMKOI IIKOAW [IJIs CYCILJIBCTBA, SAKY 3aBHAIOTh
itomy smoumnm [11, ¢. 21].

B. A. Babuu, mpoaHaIi3yBaBIIN IOTJIALIN BUCHUX
agMiHiCTpaTHBICTiB, 3a3Hauae, IO iCHYye W IpPOTHU-
JIeKHA JYMKA, II[0 IPOTUIIPABHI B TOMY YMCJIi I aaMi-
HiCTpaTWBHI NiAHHA € INKiIJIMBUMM, CYCIILJIbHA K
He0e3meKa PO3TIAJAEThCA AK KPUTEPill pPO3Mex-
YBaHHA CYTTEBOI IIKOAW CYCILIBHMM BiJHOCHHAM
(3moumum) [12, c. 148].

[Muramua mpo Te, AKa caMe 3 HMX IPUTAMaHHA
aJMiHICTPaTUBHOMY IPOCTYIIKY, € HeBH3HAUEHUM
me 3 cepenmHn XX CTOJITTA. ¥ CcydacHid agMiHi-
CTPaTUBHO-IIPaBOBi# Teopii icHYyOTH pisHI KOHIEIM-
mii cHiBBigHOIIEHHA IIKiZJIMBOCTI Ta CYCHiJIbHOI
He0eslmeKn SK MaTepialbHMX O3HAK agMiHicTpa-
TUBHOTO mIpocTynky. Ilimkpecaumo, 1o Ha Hera-
TUBHUI XapakTep yciX MpaBOIOpYINEHb BKa3yIOTh
Bci, 0e3 BUKJIIOUEHHs, HayKoBIi. BOauaeThcs, II70
HeraTWBHA OI[iHKA HE MOKe IOJAraTH B UYOMYCh
immomy, KpiM mKogm i cycmiabHOI HeOe3meKw.
Brim xomHaA 3 KOHIENIIN He 3HAMIIIA AOCTATHBLOI
OiATPUMKN B YKPAlHCHKOMY 3aKOHOAABCTBI Tieio
Mipoio, mo6 cratu GyHZaMEHTAJbHOIO Ta 0a30BOIO
IJIA TOJAJBIINX NOCTiIMKeHb MPoOJeM MIKiZJImBO-
cti i cycmispHOI HeOesmeunocti. Ha mamy aymKy,
CYCIiIbHY He0esIeKy i CYCHiIbHY IIKOAY V IPU3Mi

TOCJTi)KeHHS 3aKOHOJABUMX O3HAK aJMiHiCTpaTHB-
HOTO IPOCTYIKY HEOOXiZHO PO3rIgiaTH y Hiajex-
TUYHOMY CITiBBiIHOIIIEHH] 3 ypaXyBaHHAM CyUaCHUX
IOCATHEHDb IOPUANYHUX, (PiTocO(ChKMX, COIIi0JO-
rivaux Ta inmwux HAyK [13, c. 85].

Ha migcraBi BuineHaBeIeHOr0, MOKEMO 3POOUTH
BHCHOBOK, OCHOBHMMMU O3HAKaM! aIMiHiCTpaTHB-
HOTO IIPABOTIOPYIIEeHHSA B cdepi 3abesmeuenHs 6es-
TIeKU JIOPOKHBOTO PYXY € MPOTUIIPABHICTh, BUHHICTH
i cycminbHa HebGesmeuHicTh (UIKiAIMBiCTH), mid abo
Oe3mifnbHICTH, KapaHicTh, agMiHicTpaTUBHA Bimmo-
BiflaJbHICTH, TOPYIIEHHA HOPM IIpaBa, BiAMOBigHL
00’€KT IOCATAHHSI Ta Cy0 €KT IPOCTYIKY, VPEryabo-
BaHICTh IPABOBIIHOCUH B c(epi 3abesmeueHHs 0es-
TeKY JOPOKHBOTO PYXY.
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Anoranig

I'puzopuax IO. I1. O3HaKku afMiHiCTPATHBHOTO IIPAaBO-
nmopymeHHA B cepi 3a0e3neueHHs 0e3MEKH JOPOKHHOTO
pyxy. — Crarr4.

Konerxcom Ykpainu mpo agMiHiCTpaTHUBHI MPaBOIODY-
IIeHHS BUB3HAUEHO, IO AAMiHICTPaTHBHUM IIPABOIOPY-
IIeHHAM (IIPOCTYIKOM) BUBHAETHCS MPOTUIIPABHA, BUHHA
(ymmcHa abo HeobepeskHa) Aid um 6e3qiAabHICTH, AKA
Iocsrae Ha 'POMaICbKUI MOPSIOK, BIACHICTD, IpaBa i cBo-
6oau rpoMajisiH, Ha BCTAHOBJIEHWI MOPALOK YIPABIiHHA i
3a Ky 3aKOHOM IepenbdaueHo aJMiHiCTpATHBHY BiImoBi-
nanbHicTh. 3aBnanaaM Kogexcy Ykpainu mpo agmiHicTpa-
TUBHi IIPABOIOPYIIEHHSA € 0XOPOHA IIpaB i ¢Bo0O rpoMa-
IIAH, BJIACHOCTi, KOHCTUTYIIAHOTO Jagy YKpaiHu, mpas i
3aKOHHUX iHTEepeciB MiANIPHUEMCTB, YCTAHOB i opramisariii,
BCTQHOBJIEHOTO IIPABOIOPAAKY, 3MIiIlHEHHS B3aKOHHOCTI,
3am00iraHHA TPABOMOPYIIEHHIM, BUXOBAHHSA TI'POMAIIH
y Iyci TOUHOTO i HeYyXUABHOTO AoAep:kauusg KoneruTymii i
3aKOHiB YKpaiHu, MOBaru A0 IpaB, YecTi i rigHOCTI iHIIIX
TPOMA/AH, 0 TPABII CIiBMKUTTS, CYMIIHHOTO BUKOHAHHS
CBOIX 000B'43KiB, BIAIOBIZAJLHOCTI IIepPe] CYCIiILCTBOM.
¥ crarTi foCaiI;KeHO MOHATTSA Ta 03HAKU aJMiHiCTPATHB-
HOTO JeJIiKTY B chepi 3abesmeueHHs 6e3MeKn TOPOKHBOTO
pPyXy. 3’fcoBaHo, 1[0 aAMiHiCTpAaTHBHE IPABOIOPYIICHH
B c(hepi 3abesneueHHs 63K JOPOKHBOTO PYXY — IIe IPO-
TUIIPaBHA, BUHHA (Y dopMi ymucay abo HeoOepeKHOCTi),
cycmisbHO HeOe3meuna (IIKigauBa), KapaHa Aid uu 0esmi-
SNbHICTh, BUMHEHA BiAMOBITHUM Cy0 €KTOM, II[0 IOCATAE
Ha OXODOHIOBaHI 3aKOHOM CYCHiNbHI BizHOCHHU B c(epi
3a0e31eueHHs 0e3leKH TOPOMKHBOTO PYXY, BPEryJabOBaHi
HOpPMaMU TIpaBa, 3a II[0 HACTae aAMiHiCTpaTUBHA BifIoO-
BiganpHicTs. OCHOBHUMHU O3HAKAMHU aAMiHiCTPATHBHOTO
IIPABOIOPYIIEHHS B cepi 3a0e3neueHHs Oe3MeKy JOPOXK-
HBOTO PYXy € INPOTHUIPaBHICTh, BUHHICTH i CyCHiJbHA
HebesmeuHicTh (MIKigaIWBicTh), Aid abo 6esmiATbHICTD,
KapaHicThb, afMiHiCTPaTHBHOI BiAOBiJAJIbHOCTI; Ta IOPY-
IIIeHHs HOPM IIpaBa, BiAMOBiZHI 00’€KT mocAraHHA Ta
cy0’€KT MPOCTYIKY, YPETyIbOBaHICTh KOHKPETHOTO BUIY
IIPABOBIJHOCHH.

Karwouosi crosa: MOHATTA aAMiHICTPATHBHOTO IIPABO-
TOPYIITeHHsA, 03HAKY, 3a0e3meueHHsA 0e3MeKN TOPOKHBOTO

Dyxy.

Summary

Hryhorchak Yu. P. The characteristics of
administrative misdemeanor in the field of traffic safety
regulation. — Article.

The Code of Ukraine on the administrative offenses
defines the administrative misdemeanor (offense)
as unlawful, culpable (premeditation or negligence)
action or inaction, that encroaches on the public order,
property, rights and freedoms of the citizens as well as
on the set order of governance and which, therefore, is
subject to the administrative responsibility. The given
article investigates the notion and characteristics
of administrative tort in the field of traffic safety
regulation. The main task of the Code of Ukraine
on the administrative offenses is protection of the
rights and freedoms of the citizens, property, the
constitutional order and system of Ukraine, the
rights and legitimate interests of the enterprises,
institutions and organizations, set legal order, enhance
of the legitimacy, tort prevention, raising citizens with
respect to the precise and strict compliance with the
Constitution of Ukraine and the laws of Ukraine, respect
for the rights, honor and dignity of the other citizens,
adherence to the rules of coexistence, performance
of their duties, responsibility to the society. The
administrative misdemeanor in the field of traffic safety
regulation is defined as unlawful, culpable (in the form
of premeditation or negligence), socially dangerous
(harmful), punishable, legislatively regulated action or
inaction committed by the particular physical entity that
infringes social relations regulated and protected by the
rule of law in the field of traffic safety regulation, which
is therefore subject to the administrative responsibility.
The basic characteristics of administrative misdemeanor
in the field of traffic safety regulation are unlawfulness,
culpability and social danger (harmfulness), action or
inaction, punishability, administrative responsibility;
as well as the violation of law, the particular subject of
infringement and subject of offense, regulation of the
certain type of legal relations

Key words: the notion of administrative misdemeanor,
the characteristics, traffic safety regulation.
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ITPABA JIIOJJUHH B IIU®POBY EIIOXY: IIPOBJEMU TEOPII I IPAKTUKH

Y 2014 poui Cyx €BpomeiicbKOT0 €003y BUHIC
pimenna y cupasi «Google (Icmanis) mporu AEPD
& Mario Costeja Gonzalez» [1], srigHo 3 AKkuM oe-
parTop ImOIIYKOBOI CHCTEeMH Hece BilMOBiJaJbHICTD 3a
00po0OKy nepcoHanbHOI iH(opMarii, Axa 3’ ABIIETHCA
Ha Be0-CTOpiHKaX, OmyOJiKOBAaHUX TPETIMU CTOPO-
HaMu, i cy0’eKT JaHUX Ma€e IPaBO BUAJIUTH CBOI JaHi
3 TIOIIYKOBOI CHCTEMHM, SKIIO HOT0 MOIPOCATEH 3pPO-
OuTH 1€, HAPUKJIAM, V Pasi He3aKOHHOI 00poOKHU Ta
30epiraHHsa maHuX ab0 AKINO JaHi € HeIPaBUILHUMU
Ta HepesjeBaHTHUMHU. Take pillleHHA cyJ NPUAHAB
Ha mifcraBi TiymauenHa XapTii ocHoBHUX mpaB €C,
dKa TapaHTye rpoMajdHaM IIpaBO Ha IIPUBATHICTH
(craTTa 7) i 6esmeKy mepcoHANbHUX JaHUX (cTaTTA 8)
[2]. BomgHOUAC ITe CITPOBOKYBAJIO CYCILIBLHY JUCKYCitO,
AKa 30cepequsaca Ha B3a€MO3B’ A3KY MijK IpaBoOM Ha
indopmairito, 3 ogHOTO 60KY, Ta IPaBOM Ha HEJOTOP-
KaHHICTh IPUBATHOTO KUTTA, KOH(IiAeHIINHiCTH
isaxmeT ocobuctoi indopmartii, 3 inmroro [3]. Hampu-
KJIag, Shoor [4] y cBoeMy mOCHigKeHHI HEraTHUBHO
OIliHWMJIA 3a3HAYEHEe BUIIE CY0Be PillleHHA Ta 3a3Ha-
YuJja, 10 HaAMipHe PeryaBaHHsa IPU3Bee 10 TOTO,
110 KOMIIaHii, AKi KOHTPOJIIOIOTH MOIITYKOBI CUCTEMU,
ABTOMATUYHO BUIAJIATUMYTh KOHTEHT, OCKiJbKHU
e 3po0UTH TIPOCTillle, HiK cIavyBaTu InTpadu
i BupimryBatu mpobjeMu y CyZOBUX IIPOIEcax IOAO0
CKapru Ko:xHoro kopucrysaua [5]. Kpim Toro, mocrae
OUTAHHS: 110 POOUTH, AKI0 0co0a, iHdopmarid mpo
nii aroi Mae cychmijibHe 3HAUEHHS, BUMarae BUJa-
JeHHd miel indopmarii [6]? V Toii uac AK mocuIeHHS
3aXMCTy IPaB JIIOAWHY, 30KpeMa, paBa Ha IpUBaT-
HicTb B Mepe:ki IHTepHeT, € 0UeBUAHOIO IIEpPeBaroio,
110 BUILIMBAE 3i 3MicTy CyZOBOTO pilieHHsd, 3a0esre-
yeHHA OaJaHCY CYCIIJBbHUX i MPUBATHUX iHTEpeciB
cTae MPOOJeMHUM NMUTAHHAM y KOHTEKCTi Tak 3Ba-
Horo «lIIpaBa mHa 3a0yTTd», aKTMBHE OOrOBOPEHHSA
AKOT0 3yMOBJIEHE 3a3HAUEHUM 3HAKOBUM DillleHHAM
y cupasi «Google v. Costeja» [1].

3rajiaHe BUIIe CY0BE PillleHHS CTAJ0 MPABOBOIO
OCHOBOIO JJig 3ampoBajKeHHA SarajbHOTO perJa-
menty saxucry ganux €C (GDPR), axkuit HabyB 4uH-
HocrTi 25 TpaBHaA 2018 poky B €Bponeiicbkomy Coroai.
Cepen ocobsmBOCTEll TOKYMEHTA € 3rajKa «IIpaBa Ha

© 1. 0. Komogzis, A. I. Beperinpauk, 2022

IOCTYII» Ta «IpaBa Ha 3a0yTTa». Hampukrian, xepy-
0UKCh CT. 15 IbOr0o peraaMeHTy cy0’e€KT JaHUX MAe
IpaBo BUMAaraTu iH(GopMaIliio 1Moo Iijiei, mopPAIKy
360Dy, 00POOKH HOT0 IePCOHATBHUX JAHUX TA JOCTYIIY
o HUX y pasi ix 36opy omeparopom. HempaBuibHi mep-
COHANbHI JJaHi MOBWHHI OyTH BUIIPABJIEHI Ha BUMOTY
cy6 exra ganux (crarra 16). IIpaso Ha 3a0yTTa 03HAa-
yae, 1[0 Ha BUMOTY cy0’eKTa omepaTop 30008’ A3aHUit
0e3 HeBUIIPaBIaHOI 3aTPUMKH BUNAIUTH IIEPCOHAIBHI
IaHi cy0’eKTa 3a HaSBHOCTI IifcTaB, IepemdaueHux
ct. 17 (1), HampukIamg, v pasi mopyIieHHs MOPAIKY
300py Ta 00pOOKM JAHUX, AKII0 Cy0 €KT BiIKJIMKaE
CBOIO 3rofy Ha 00pOOKY JaHuX, AKIIO MeTa 300py Ta
00po0KY JaHUX NOCATHYTA Ta 30epiranud indopmarii
He Mae€ 3HAYEeHHS, HAPeITi, AKIo 30ip Ta 06pobKa
BigbyBasucsa 3 MOPYIIEHHAM 3aKOHOAABCTBA. ¥ pasi
MOJaHHA CKapTy 00pobKa JaHux cy0’eKTa MoxKe OyTH
MpuU3yIuHEHa BifmoBimHO M0 cT. 18 persamenty.
«IIpaBo Ha MObiMbHiCTS HaHUX» (cT. 20) Mepeabauae,
1[0 Ha BUMOT'Y cy0’€KTa OMY IOBMHHI O0yTH HamaHi
OTO0 TepCOHANBHI faHi, AKi JerKo 3YUTYIOTHCA aBTO-
MaTHUYHO, ITepelaHi iHIIToMYy oIlepaTopy, i 3arajiom e
Oyze 3py4HO /IS IPOBEIEHHSA KOMII I0TEPHUX Olepa-
i, ITpocrime Kasyun, cy0 €KT Mae IPaBo OTPUMATH
IepcoHaJNbHI faHi B 3pyuHiit popmi. Crrigyroun ct. 12
(1), omeparop 30008’ A3aHMIT HagaTV iHGOPMAIIiTO TIPO
TepCoHaNbHI faHi cy6’eKTa y 3pO3yMijili, cTuCHii,
4yiTKO chopMyJIbOBaHIN Gopmi, AKa MoKe OyTH miz-
TBepA:KeHa B MaNOyTHBOMY MOCUJIAHHAM Ha JIUCT,
30KpeMa, €JeKTPOHHY IOITy, a0 YCHO, AKIIO Iie
MOJKHA TiATBEPAUTH, HANPHUKJAJ, TOJOCOBUM IIOBi-
nomJieHHAM [7].

¥ tpasui 2017 poky ppaHIy3bKui Kibepperys-
rop CNIL makmas mrpad Ha Facebook 3a manimyio-
BaHHSA IIePCOHAJIBLHUMU JAHWUMHU KOpuCTyBauiB [8].
Kommawnito Bu3HaIM BUHHOIO Y BUKOPUCTaHHI KOH(DI-
TEeHIIHHUX JaHUX TPOMAIAH JJId MOKAa3y IM miJboBoi
PeKJaMu Ha OCHOBi iXHiX CeKCyaJbHUX YIOZ00aHb.
Maninynamii mepenbavaiy BifcTe:KeHHS 3a [OIO-
Moroo ¢aitais cookie, mpo AKi KopucTyBaui He OyIHI
IOCTATHBO MOiH(GOPMOBaHi.

7 rpynusa 2018 poky B Icnanii HaOyB unHHOCTI Ley
Organica 3/2018 — 3akoH, srizHo 3 axum Icnaxig
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mpuiiaana GDPR, i nonepenniit 3akon Ley Organica
15/1999 mpo 3axmcT mepPCOHATBPHUX JAHWX BTPATUB
YMHHICTb, 34 BUHATKOM CT. 22-24.

Y 2019 pomi Cyxm €C y JlioxcemOypsi Bu3HAB
«IIpaBo Ha 3abyTTa» Juine B Kpainax-uwienax €C,
3a[0BOJILHUBINK TAKUM umHOM 11030B Google LLC
mpoTu  (ppaHIyspKoro kibepperyiaaropa CNIL,
y SKOMY II03MBa4 IPOCUB BU3HATHU €JiICHUM «IIPABO
Ha 3a0yTTsa» 3a Me:xamu €C, me BOHM TaKO0K BUKO-
pucroByeThes momrykosa cucrema Google [9;10].

Hacrymra mpo6sema, SKa mOBA3aHAa i3 IMOPYIEH-
HAM IIpaB JIOJWHU yV Mepexi iHTepHeT, — Ile MoBa
BOpPOKHeUi B comiasbHUX Mepexkax [11, 12]. Hna
IIOYaTKY, PO3TJIIHEMO, III0 O3HAUAE MOBA BOPOKHEUL
Ha npuraani Facebook. Bigmosizuo mo wacTuum III,
oyHKTy 12 crammapriB cmiasHOTH Facebook [13],
mposiBu BopoxkHeui y Facebook zabopomewi. Ile cro-
CYEThCA IUCKPUMIiHAII{ KOHKPETHOI 0co0u abo Tpymnu
oci0 3a HMBKOI0 XapaKTepUCTUK, TaKuUX AK paca,
eTHIUHA TNpPUHAJIEKHICTb, CTAH B3I0POB’fA, CTATh,
30BHIITHIN Buran Tomo. Taki Hamagyu Ta mepeci-
nyBaHHA B IHTepHeTi € HenpuitHATHUME. O3HAKAMUI
MOBH BOPOXKHEUi € JKOPCTOKi Ta 00pasInBi BUCIOBIIIO-
BaHHA, 3aCHOBaHi Ha MOPIBHAHHI TaK 3BaHUX 3aXU-
IMeHNX XapaKTePUCTHUK, A0 AKX Haje:KaTb 3a3Ha-
YeHi BWINE CTaTh, T'€HAEpP, MOBA, HAI[IOHAJILHICTB,
eTHIUHA TPUHAJNEKHICTh, paca, KOJip IIKipu TOIIO.
Apnwvinicrparia Facebook 36epirae 3a cobormo guckpe-
IiHI MTOBHOBAXKEHHA imeHTH(iKyBaTU BUCJIOBJIIO-
BaHHS AK MOBY HEHABUCTi, MOJEPYBATU Ta 00MEKY-
BaTH KOPHUCTYBauiB Ha I[ifi ocHOBi. Bapro momarwm,
III0 MOBA BOPOKHeUi MOKe OyTH BUKOpHCTaHA A
KPUTUKHY a00 CIOHYKAHHS 1HINTKUX He IOIINPIOBATH i,
aJe agMiHicTpamia He Oyae BUAAMATH Taki myOJaika-
ITii, Juie AKIIo ocoda Mae UiTKO c(hOpMYIbOBAHUM
HaMip IPOIUTYBATU MOBY BOPOKHeUi (03HAKM TOTO,
110 oco0a HaCIIpaBi He MiATPIMY€E MOBHA BOPOKHEUA
MONITUPIOBATH MOBY BOPOMKHEY]).

B:xe meBHUIT yac pokiB cmocTepiraeTsbes Bee 011b-
U TPOTPeC y CIpobax peryaoBaTH MOBY HEHABU-
cti B Inrepreri [14, 15, 12]. Hanpuknaz, 30 uepBHa
2017 pory mapmameHnT HimeuumHu cxBaauB 3aKOH,
AKUI BUMAarae BiJi COIliaJbHUX Mepesk pearyBaTu Ha
BOPOKHEUY KOPHUCTYBAuiB i BUAAIATA TAKUHA KOH-
TeHT mporarom 24 roxuwu [6]. B immomy Bumamky
COIIMEpPEIKY UeKae 3HaUHUH mTpad.

OcKimbKM KOKHA JIOIMHA Ma€ MPaBO BUKOPUCTO-
BYBATU Mepe:Ry inTepHeT Ta OyTu B Gesmerni B IuTep-
HeTi, He 3aBJalu| IIKOAM c00i, CBOIM poguuam
i OTM3BKYM, TONTUPEHHA MOBY HeHABUCTI B [HTepHETI
CTAHOBUTH IIOTOUHY 3arpo3y AJd peajisaiii mboro
mpaBa [17, 12. BukopucTaHHS COITiaATBHUX MEPEeK
ricHO ToB’sA3anHe 3 MuM aBuireM [18]. Hampukian,
y 2018 pori B momosizi OOH mpo pempecii mpotu
eTHiuHOI rpynu poxinmka B M’aHMi 3a3HaUeHO, 110
comiaspbHa Mepe:xa Facebook cmpusie 3pocraHHio
BopoxkHeui B cycmiabeTsi [19]. Toxi roosa Facebook

BU3HAB, I[0 MOBa HEHABUCTI B M’ AHMAHCHLKOMY
cexkTopi Facebook cmpusama erHiunwM BOMBCTBAM
y paimi [20]. Hocrimxenus Whitten-Woodring,
Kleinberg, Thawnghmung i Thitsar (2020) po6uts
BHMCHOBOK, 1[0 Facebook cmpasmi cmpuss mossapu-
garmii morstaniB y M’ auwmi [22, 23]. IIpore 3a mocrar-
HBOTO piBHA iH(oOpMAaIifiHOI Ta MMHPOBOI KYIbTyPHU
IpOMy MoOKHA Oyiao samobirtum. Tak um iHaxiie,
ockimbKm B M’AHMiI Hemae pO3BUHYTHX AE€MOKpa-
TUYHUX iHCTUTYIil, HEMOMKJMBO OYJO JOMOITHCS
HEKOHTPOJILOBAHOTO CIIO;KMBAHHSA KOHTEHTY, SKWI
pamgvKaIidyBaB IOIVIANY BOPOMKOL BJIAAM Ta Hace-
JeHHA Ha Hapoj poximmxa [21]. ¥ 2021 pori @pen-
cic XayreH, KOJUIIHSA CIiBPOOITHWIA i 00BHHYBaU
Facebook, migrBepauia y cBoix ceiguenaax y Cenari
CIIIA, mo xKoMIaHisa mposBmIa HeoOepe:KHiCThb, He
pery.ioroun KoHTeHT 3a Me:xamu CIIIA, 1o mpussesio
10 HEKOHTPOJIHOBAHOTO MOIIUPEHHA MOBY HEHABUCTL
Ta eTHiYHUX YncToK y M’ anwmi [24].

Iani BapTo 30cepequTHCA HA aJITOPUTMax i mep-
COHAJNBHUX [JAHWUX. AJTOPUTMHU OHJIAWH-PEKJIaMUI
3amaM ATOBYIOTh, IO LIKABUJIO KOPHUCTyBaua, SKi
caiitu BiH BigBimyBaB. Ha ocHOBi icTopii mommyky
KOPHCTYBaueBi IIOKA3yIOTHCA pEJEeBAaHTHI OT0JI0-
IIIeHHS, IO iHOJi CTBOPIOE BiguyTTsa, HiOM 3a HUMU
cmocTepirarors. Ha Kanb, IIe He IPOCTO ir03id,
ajiKe MpPU BUKOPUCTAHHI IIOITYKOBOI CHUCTEMHU 3a
3aMOBUYBAHHAM JaHi meperaany s0epiraioTbca Ta
TepesarThCa KOMIAHII M1 «IIOKpaIlleHHa HaJaHHd
mocayr». TakuM YUHOM, 32 PAXYHOK ITOCTiAHOTO BJIO-
CKOHAJIEHHA TapreTHHTY, TOOTO aJpecHOi JOCTAaBKU
indopmarnii KopmcTyBauy, 3a0e3meUOOTHCSI AKTY-
aJbHICTh 1 MaKcuMabHA e(DeKTUBHICTh peKJIaMu Ta
MIPOIO3UITiY, AKi IMPAaIOI0Th HA OCHOBi aJropUTMiB
GoogleiFacebook. Ograk mobiuni eer Ty MOIIrarTh
y TOMYy, IO JIOAUHI MoKe OyTH moKasaHa iH(opma-
IifA, aKa 14 Hel HebaskaHa. 3 iHIIOT0 00Ky, peKIama
MOxe OyTH HAaB A3JMBOI0. ¥ I[LOMY BUIAAKY MaTH
MaTeMaTHYHY CXeMy, fKa, 31a€ThCsd, 3HAE Kpalle 3a
Bac, 4YOro BU X0UeTe, IPUTHIUYE.

Iamuit mpukiag cyMHIBHUE mig0ip KOHTEHTY
aaropurmamu TikTok. Cama Kommania ommcye 1ie
AK TIOTiK IIePCOHAJII30BAHOTO BifeoKOHTEHTY [25].
Icaytors mocmimkennsa [26], 3a pesynbraTaMu AKUX
PECTIOHJIEHT! BKA3yIOTh, IO, HE3BAKAOUM Ha BCi
CBOI 3yCcHJLIsA, 06 «IpupyuuTw» aaropurmu TikTok
i «omomamHUTH» KaHAJ (CBOIO CTPiUKy), iM Ie He
BIAETHCA 1 I TPUBBOAUTD [0 MOABY KOHTEHTY Heba-
sKaHOro abo TpmBO:KHOTO BMicTy. CmpaBa B TOMYy,
mo ajiroputm crpiuku TikTok migmamroByeThes
mig ocobmcTi ymomobaHHS KOPHCTYBauiB, Imo0 Te,
110 iM mozmobaeThes, 3ABAN0CT UacTimte. [Ipocrime
KaKy4Hd, «CUTHAJI», AKUN IOCHJIA€E INTYUYHUHN iHTe-
gekT TikTok, mocTifiHO IOCHIIOETHCA, IO MOXMKE
MPU3BECTH 0 PafuKajisamii moraamiB i ITyMOK.
Hanpurnan, Ko KOpUCTyBau Mae KOHCEPBATUBHI
TMOTJIAAY, 3 YACOM aJITOPUTM MOXKe 3alIpOIIOHYBATH
oMy OinBIN paguKaJbHUE KOHTEHT. A6O0 AKIIO
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JIIOAWHI CTa€ CYMHO, Ha ii CTPiUIli MOKYTb 3’ ABUTUCS
BiZieo, AKi HaBiIOIOTH CMYTOK, 3aTOCTPIOIOTH JeIpe-
cito. 3 inmoro 60Ky, KOJU JIOAUHI AiliCHO MOTPiOHA
Jomomora abo BOHA Mae HeliarHOCTOBAHE ICHXiuHe
3aXBOPIOBAaHHA, 1l MOXKe IOIIOMOI'TH OCBiTHIN KOH-
reHT ab6o immi kopucryBaui TikTok mo:xyTh momo-
MOTTH iii AisHATHCS OiNbIIe PO CBilf cTaH, 110 MOKe
MaTy IMO3UTHBHI Hacaigku. IIpore HeOZHO3HAUHICTD
mig0opy KOHTEHTY IPU3BOIUTD O IMOABYU CKJIATHOTO
MUTAaHHA: IK aJITOPUTMHU BILIMBAIOTH HA HAIIY ifeH-
TUYHICTH i BibHUEI BuMOip Hamroi moBeminku [28].
3aHeIOKOEHHA BUKJINKAE TOM (haKT, IO Hes3BaKa-
roun Ha Te, 1m0 axroputm TikTok spmaTauit mependa-
YUTHU, AKe Bijleo Mo:Ke crogobarucs, a AKe He CIoL0-
OaTmcs, MU, K CIiIbHOTA, He MOXKEMO IIepef0aunT,
10 4OT'0 ITe IPU3Be e B KOXKHOMY OKPEMOMY BUTIAKY,
III0 € MIPeIMeTOM IMWPINOl AUCKYCii 1I0m0 HACHiAKiB
MaiOyTHIX aJTOPUTMIB IITYYHOTO iHTENEKTy Ta iX
BILIMBY Ha IIPaBa JIOIMHU.

Y ciuni 2022 poky aBcTpilicbKuMil iHCIEKTOD i3
3aXWCTy MOAHWX IOCTAHOBUB, IO BUKOPHCTAHHSA
Google Analytics mopymrye GDPR [29]. Lle pimenns
ITOCHJINJIO HAIIPY:KEeHiCTh IIOI0 Iepefadi JaHuX MiK
€sponoio ta Conyuenumu IllTaTamu, ockinbKu, 3a
croamu Google, maHi €BpOIENCHKMX KOPUCTYBa-
uyiB 30epiraioThcA Ta 06polasSoThCI B CIoayueHHX
Illtatax uepes Buropucranus Google Analytics.
Pimenna, npuiiaare B ABcrpii, Moxke 6yTu momuIu-
peHe Ha iHIII €BpoIeHchKi KpaiHM, OCKIJIbKM BOHU
CIiBIPAIioTh 3 ABCTpieio B €BpomelichbKil pafgi is
BaXUCTY JAHUX.

20 ciunsg 2022 pory €BpomapiaMeHT IPUHHAB
TOTIePeHIO PeJaKIliio 3aKOHY Ipo Mu(POBi TOCaYTH
(DSA). 3aK0HOIPOEKTOM IIPOIOHYBAIOCA OOMEKUTH
3arajJbHUN MOHITOPDMHI KOpHUCTyBauiB B IHTepHeTi
Ta OOMEKUTH afMiHicTpaIioo caiTy TOTAJbHOIO I[eH-
3ypoio He0a:KaHOTO KOHTEHTY, 3 TOUKH 30Dy MOoje-
paropiB caiiTy. 3aKOHOIPOEKT mependauaB 00OB-
80K BJIACHUWKIB iHTepHeT-miaTdopM iH(GOpPMYyBaTH
KOPUCTYBAUiB II[0J0 0COOJMBOCTEH 300py JAHMX Ta
MOJIepYBaHHS KOHTEHTy. Be0-caiiTu MaioTh Haja-
BaTHu iH(popMaIlio Ta JaHi JOCHiTHUKAM, HAIPUKJIAT
HEKOMEePI[iHUM OpraHisaliaM, IJd TOCIiIKeHHA Ta
TiIBUINEHHS IPO30POCTi Ta 6e3leKu BUKOPHUCTAHHSA
Iarepuery [30]. Ik sasmauaernca y crarri Human
Rights Watch (2022), cepen acnexriB, sKi sajuiia-
IOTHCA 1034 YBAaroio 3aKOHOIIPOEKTY, — TapreToBaHa
peKJama, 3arpo3a PO3IIUPEeHHS AePKaBHOTO KOHTP-
osto Hax IHTepHETOM, 0COOJIMBOCTI OHIAWH-POOOTH,
AK-OT HEBPETyJbOBaHICTh COIiaJbHUX TapaHTii asd
MO/I€PaTOPiB KOHTEHTY TOIIIO.

3rigHo 3 momepeIHbO0 PefaKIlielo 3aK0HY, YXBa-
nenoro €spomapaamentom 21 ciung 2022 poxy, 6ymge
o0MesKeHa TapreroBaHa peKJaMa AJsd HeIOBHOJIIT-
HiX, a TAKOJK 3aCHOBaHA HA PENIriHNX, CeKCYATbHIX
i moyiTHYHMX MepeKOHaHHAX KopucTyBauiB. Meta
(ex-Facebook) Brecsa Taki sminu 10 cBoel HOTiTHKY
Hanpukinmi 2021 poxry [31], ane Tenep BoHU OYIYTH

BimoOpasxeni B saxoHomaBcTBi €C. Bimgmosa Bif
00po0KM TePCOHANIBHUX NAHUX He IMOBUHHA YCKJIA-
HIOBATUCS BiIKJIOUEHHAM (QYHKIIN CAWTy STiTHO
3 HOBUMM IIpaBujaMu. Byze mocuieHo BigmoBigab-
HiCTh OHJIANH-PUHKIB 3a 3a0e3meueHHs IPO30POCTi
ra pemyramnii mpozgasiis. KpiMm Toro, mpomoHyeThCS
O0MEKUTH MAaHIMyJANil 3 OTPUMAHHAM 3Trogu Ha
00poOry mamux. Ile cToCyeThCA BUKOPUCTAHHS TaK
3BAHUX «TEMHHUX IIa0J0HIiB», KOJH 3a IOIIOMOI'OIO
BimoOpaskeHHA KOHTeHTY (HOBMX BiKOH Opaysepa,
300pasKeHb, IIiTKA30K TOI0) 0Co0a CIOHYKAETHCS
JaTH 3TOLy Ha 00poOKYy ii mepcoHaJbHUX JAaHUX.

Bapro gmomatm, mio momibmi mpaBOBi cuTyairii
BUHUKAIOTD ¥ TaKUX KpaiHax, ax Himeuunna, @paH-
misg, Aprearuna, Iugis ra [ligerna Kopes. B mepiry
uepry, Iie IOB’A3aHO 3 TEXHOJOTIYHUM DPO3BUTKOM,
OCKIJIbKY I'POMAASHY X KPaiH KOPHUCTYIOTHCS COIIi-
ATbHUMHU MepeKaMu, K i Bei iHImmi Joau Ha IIaHeTi.
Bopnouac, ciif 3a3HAUNTHA PiSHUINIO B JOKTPUHAJD-
HOMY piBHi po3ymiHHA ¢BOOOIY CIIOBA, IIPECH TA KOH-
(dimenmiitaocti, xapakTepry misa Cmonyuenux Ilra-
tiB Amepuru. Cipasa He TiIbKE B TOMY, 110 Google
€ aMepuKaHChKOI KOMIIaHi€lo i, BpaxoByioum il
pemyTariio, MOBMHHA IMPOTECTYBATH IIPOTH CYAOBUX
pimmenb, AKi MOCKIIIOIOTH MiA3BITHICTE i BiAIOBiZaIb-
HicTb 3a 30ip i 00POOKY maHUX i BUKOPUCTAHHS aJTro-
putmiB. fIk 3asmauae Birmen (2003) [32], maiBHO
OUiKyBaTH, III0 CTAHAAPTH KOH(pigeHIIiHOCT] Oy Ay Th
TakuMM K sHauyImuMmu Aasa Cnonyuenux IllraTis, K
i gna espometiniB. IlpomMy mepenyBajsia qoBra KyJb-
TYpHa, icTOpMYHA Ta IIPaBOBA TPAJUIlid, dKa CTa-
BHUTBH CBOOOAY CJI0BA BHUIIlEe MPHUBATHOCTI AK TaKO0i, AK
e BigoOpaskeHo B KoHcTuTyIifiHoMy mpasi CIIIA,
HanpukJjay y Ilepmriit mompasiii. IcTopia mokasaia,
o BiTmeH MaB palrifo y ¢BoiX IPOrHO3ax IIOZ0 pea-
I'yBaHHA Ha KOH(IIKT IPUBATHOCTI Ta cBOOOIM CJI0BA,
OCKiJBKM caMe B aHTJIOCAKCOHCHKil TpaBoBill poguHi
icHyBaJa piska KpUTHKAa «IIpaBa Ha 3a0yTTa» [33].

Razmetaeva (2017) [34] migTBepmKye 110 IYMKY,
ajle Ha NPUKJIALi €BPOMEeHChKHMX KpaiH. 30KpeMa,
BOHA HABOAUTH NpuKJIax HamioHaabHOrO peecTpy
rpomanas HimepimangiB, AKWi BUKOPHCTOBYBABCS
IIiT Yac HAIMCTCHKOI OKYIIAIlil IJId Ipommaranau paco-
BOi, eTHiUHOI, pesiriifHoi, ceKcyaJbHOI TOIIO HEHa-
Bucri [35, 36, 37, 38].

Or:xe, mpobsiema 3a0e3meUeHHS B3aXUCTy IIPaB
JIOIWHU B Mepe:Ki iHTepHeT moTpebye CBOTO BUPIi-
IIeHHd JK HA HaAI[iOHAJIBHOMY, TaK i Ha MiKHApOI-
HOMYy piBHi. 30KpeMa, HeOOXiMHO HTPUHATH HUIKY
HOPMATHUBHO-IIPABOBUX aKTiB, AKi 6 perjaaMeHTyBaIn
0c00JMBOCTI BUKOPUCTAHHSA IIEPCOHAJBHUX TaHUX
B Mepe:Ki iHTepHeT, a TaK0:K 0cOOJIMBOCTI (PYHKIIiO-
HYBaHHA iHTepHET-IIAT(OpPM, IO 3aIPOBAIKYIOTH
AJNTOPUTMU 3 BUKOPUCTAHHAM IITYYHOTO iHTEJIEKTY.
Kpim Toro, Yxpaina mae yHidpikyBaTu BIacHe 3aKo-
HOZABCTBO y AOCLIm:KyBaHiNl cepi i3 3aKOHOZABT-
cBOM €BPOIEHCHKOI0 COI03Y, SKe Hapasi € O1/IbIII Ipo-
TI'PECUBHUM.
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AHoTanis

Konodin JI. O., Bepemenvnux A. I. IlpaBa mogunu B
nugpoBy enoxy: mpodaemu Teopii i mpakTuku. — Crarra.

Y crarri mOCTiAMKEHO CTAaH BaXUCTy IPaB JIOAWHU
B MepeXi iHTepHeT. ABTOpPM CTATTi QIHIININ BHCHOBKY
II[00 HASBHOCTI MPOGJIEMHU CIIiBBiTHOIIEHHSA MPUBATHUX
i mybrivnux iHTepeciB y mocaimkyBaniit cdepi. 3okpema,
imeTbcsd Ipo HeoOXiZHicTh B3axmcTy IpaBa Ha iH)OP-
Malilo B Mepe:ki iHTepHeT, 3 ogHOro OOKYy, Ta IpaBa Ha
HEIOTOPKAHHICTb IPUBATHOTO JKUTTS, 3 iHIIOTO 6OKY. ¥
CTaTTi, 30KpeMa, MPoaHaJi30BaHO 3arajbHUI perjaMeHT
saxucTy ganux €C, B SKOMY 3p00JIEHO CIPOOY YIOps-
KYBaHHSI BUKODPUCTAHHSA IMEPCOHATLHUX TAHUX KOPHC-
TyBauiB Mepe:ki iHTepHeT Ha TepuTOopil €BpOIEHCHKOIO
cotody. Cepen iHIIOrO, B perJIaMeHTI BaXWUCTy AaHUX
BIIEpIIle BUKOPHCTAHO KOHIIENII0 «IIPaBO HA 3a0yTTA».
IIpaBo Ha 3a0yTTs 03HAUaE, 1[0 HA BUMOTY Cy0’€KTa OIIe-
paTop 30008’ s13aHMil 6e3 HEBUNIPABAAHOI 3aTPUMKM BUIA-
JUTH TIePCOHANBbHI maHi cy0’eKTa 3a HASBHOCTI MEBHUX
BU3HAUEHUX persiaMeHToM migcraB. Cepen mpoOJeMHHUX
acreKTiB 3a0e3meueHHs i 3aXMCTy IpaB y MepexKi iHTep-
HET aBTOPHW CTATTI HA3WBAIOTh TAKOM MAaHINyJIOBAaHHSI
IAHUMY i BUKOPUCTAHHS MEPCOHAJIBHUX AAHUX IJIS Tap-
reTyBaHHS peKJamu. [Ipu nboMy, Cyf0Ba IPAKTUKA B ITiil
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c(epi cKIamAETHCSI HA KOPUCTh IPHUBATHUX 0Ci0, BTiM Ha
3aKOHOJABUOMY pPiBHI wiTKi HOpMH, AKi 6 3a60pOHIN
BUKOPHMCTOBYBATH TapreTyBaHHA KOHTEHTY B 3aJI€KHOCTI
Bim ymomobaHb KOHKPETHOTO KOPHUCTyBaua Mepe:xi inTep-
HeT, OKH IT[0 He 3ampoBa:KkeHi. TapreTryBaHHd KOHTEHTY
TaKOK TOBA3aHe 3 MOKJIUBUM MONIMPEHHAM BOPOKHEUI,
OCKLTBKH aJTOPUTM IIaT(OPMHU MOKe (DOPMYBATHU OiIbIIT
PaAVKAJIbHUN KOHTEHT 3 METOIO YTPUMAHHSA YBaru KOPHUC-
TyBaua i BUXOAAYUM 3 HOTO ymogobaHb. 30KpeMa, cTpiuka
TikTok migmamroByeThca mif ocobucTi ymozo0aHHS
KOpHCTYBAauiB, 1106 Te, I[0 iM 1M0A00a€ThCs, 3ABIAIOCT
yacrimre. IIpocrimme KamKyuu, «CUTHATI», AKUHM IIOCUJIAE
mryunnii inremext TikTok, mocTiiiHO MOCHIIOETHCS, IO
MOXKe IIPHU3BECTH 0 paAuKaisaifii morisagiB i JyMOK.
Hanmpurnang, AKIIO KOpUCTyBau Mae KOHCepBATWBHI
TOTJIAMY, 3 YACOM AJTOPUTM MOJKe 3aIIPOTIOHYBATH HOMY
OibIN paguKaJbHUN KOHTEHT. ABTOPH CTATTi POOJIATH
BUCHOBOK, IO Ipo6jemMa 3abesleueHHS 3aXUCTy IIpaB
JIOAVHYU B MepeXxi iHTepHeT moTpedye CBOTO BUPIIeHHS
SIK Ha HAIllOHAJIbHOMY, TaK i Ha Mi)KHAapOJHOMY piBHi.
30KpeMa, HEOOXiZHO MPWHATU HUBKY HOPMATWBHO-IIPA-
BOBUX aKTiB, AKi 0 persiaMeHTyBaJIu 0COOJMBOCTI BUKOPH-
CTaHHA IePCOHAJbHUX JaHUX B MePe:Ki iHTepHeT, a TaK0XK
0c00MMBOCTI (PYHKITIOHYBaHHA iHTepHET-MIAaT(OpPM, II0
3aTPOBAJIKYIOTH QJTOPUTMY 3 BUKOPUCTAHHAM IITYYHOT'O
iHTEIEeKTY.

Kawouosi crosa: mpaBa JIOAWHM, TPaBO HA 3a0yTTd,
IpaBo Ha MOOiIBbHiCTH iH(opMamii, mepcoHaIbHI maHi,
HMITYYHUHN iHTEJIeKT.

Summary

Kolodin D. O., Veretelnyk A. I. Human rights in the
digital era: problems of theory and practice.— Article.

The article examines the state of human rights
protection on the Internet. The authors of the article came
to a conclusion regarding the existence of a problem of the
balance of private and public interests in the researched
area. In particular, it is about the need to protect the
right to information on the Internet, on the one hand,

and the right to inviolability of private life, on the other.
The article, in particular, analyzes the EU General Data
Protection Regulation, which attempts to regulate the
use of personal data of Internet users on the territory of
the European Union. Among other things, the concept
of "right to be forgotten” was used for the first time in
the data protection regulations. The right to be forgotten
means that at the request of the subject, the operator
is obliged to delete the subject’s personal data without
undue delay, if there are certain grounds defined by the
regulation. Among the problematic aspects of ensuring
and protecting rights on the Internet, the authors of
the article also mention data manipulation and the use
of personal data for advertising targeting. At the same
time, judicial practice in this area is in favor of private
individuals, however, at the legislative level, clear rules
that would prohibit the use of content targeting depending
on the preferences of a particular Internet user have not
yet been introduced. Content targeting is also associated
with the possible spread of hostility, as the platform's
algorithm can generate more radical content in order to
keep the user’s attention and based on their preferences.
In particular, the TikTok feed is adjusted to the personal
preferences of users so that what they like appears more
often. Simply put, the "signal” sent by TikTok's artificial
intelligence is constantly amplified, which can lead to
radicalization of views and opinions. For example, if a
user has conservative views, over time the algorithm
can offer him more radical content. The authors of
the article conclude that the problem of ensuring the
protection of human rights on the Internet needs to be
solved both at the national and international levels. In
particular, it is necessary to adopt a number of legal acts
that would regulate the specifics of using personal data
on the Internet, as well as the specifics of the functioning
of Internet platforms that introduce algorithms using
artificial intelligence.

Key words: human rights, the right to be forgotten,
the right to information mobility, personal data, artificial
intelligence.
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BIIIIOBIIAJBHICTS BHCOKOIIOCATOBUX OCIB 3A HEHAJIE:KHE BUKOHAHHS OBOB’SI3KIB,
TIOKJIATEHHX JTEP:KABOIO

AxtyanpHicTh TeMHu mocHimkeHHa. Hamexue
cucTeMHe (DYHKI[IOHYBaHHS MeXaHi3My Aep:KaBu —
KJIIOUOBA YMOBa I He0OXiTHOrO PO3BUTKY KpaiHM
i1 3abesmeuyeHHsA Osaromosyuus HacejeHHA. [locar-
HEeHHS peaJbHUX IIOMITHO BHCOKWX IIOKA3HUKiB
y IbOMY Hampsami, 000B’A3K0BO, mepegdauae edex-
TUBHE ¥ pPe3yJbTATHBHE BUKOHAHHS BCiX IIOCTaB-
JIEHUX BaBJaHb 3 OOKY 0cCi0 yIOBHOBa:KEHWX Ha
pearnmisaifito (DYHKIiZ Iep:KaBu Ta MiCIIEBOT'O CaMo-
BpanyBaHHA. Came Bifi iXHBOTO OTIEPATUBHOTO I [i€-
BOTO pearyBaHHs Ha BUKJIUKU ChOTOJECHHS 3aJIe:KATh
mo3uIlii Kpainu B HeJaIeKOMy MaibyTHLOMY.

Oco0simBe Miciie cepef IPeACTaBHUKIB HA3BAHUX
I'pyI, BUIIPABAAHO, BifBEJIEeHO, TAK 3BAHUM «BHCO-
KOIIOCAZ0BUM 0CO0aM», TOOTO TUM OJUHUIIAM, SAKi,
B HAIIOMYy PO3yMiHHi, 3aiiMalOTh BiAMOBigagbHe
1 0co0.JTMBe BiITIOBifaTbHE CTAHOBHIIE Y BIANHIN Bep-
TUKaJi. Bixg ympaBiiHChKMX pillleHb OCTaHHIX 3aJe-
JKUTH XapakTep 0araTbox Jep:KaBHUILKUX IIPOIECiB
(y ToMy uMCJIi CYIyTHIX), IO MOXKEe BiTUyTHO IO3HA-
YUTHUCH HA MO3UINIAX Aep:KaBu B pisHux chepax. [Ipu
YoMy, HAeThCS He JIWIe PO BHYTPIIIHIO CKJIALO0BY,
a 1 cTpaTeriuHo BAXKJINBY Mi*KHAPOAHY apeHy.

ITocranoBka mpooaemu. OOiliMamHA mocafm, AKi
Ha 3aKOHOJABUOMY pPiBHiI BifHOCATBHCA M0 BigIOBI-
JalbHUX a00 0cOo0JMBO BifTIOBiZaIbHUX B3YMOBJIIOE
0co0IMBUI HAYKOBUU iHTepec, y TOMY YHCJIi Iif
OKpeCcJIeHUM BHUIIlEe KYTOM 30PY. 3BasKai0OUM Ha TEePHU-
TopiaJbHI Me:Ki opucAuKIii BKasaHMX 0cib, Mmicie
B VIpaBIiHCHKiN iepapxii ix pimens Ta Hemy0Jiu-
HUH aBTOPUTET caMoi 0co0u, TPANUIIINHO iCHYIOUMA
y mepion mepebiry KajeHIlii, MOCHUIIOETHCA HUBKA
pearbHUX PU3UKIB IITOL0 3JI0B:KUBAHD i3 OOKY OCTaH-
HBOI.

BigmoBimmo, BuHMKae 00’eKTuBHA MmOTpeda
B JIOCTiMKeHHI HafABHUX, PO3POOIIL I IIOJAANIBIIOMY
BU3HAHHI TaK 3BAHMUX HOBUX «3aIO0IMKHUKIB» Bif
MOKJMBUX IIPOTUIPABHUX TifHbL. AIKe, HeHATEKHe
BUKOHAHHS 000B’SI3KiB, MOKJIaJeHUX AEPIKABOI0 Ha
BKa3aHUX 0Ci0 MOKe IPU3BECTH A0 CKJIATHUX HACIiI-

© A. M. Kyunim, T. A. Ko63eBa, 2022

KiB pi3HOTO XapakTepy i CTYIeHS TOCTPOTHU CIYTY-
00U KaTali3aTopoM JJIf HU3KH JeCTPYKTUBHUX IPO-
meciB. OMHUM i3 TaAKUX, 3aKOHOMipHO, 3aJIUIIAETHCS
OUTAHHSA BUIIB i 0COOMMBOCTEH HOPUAUUHOI Bimmo-
BimampHOCTi, MO0 AKOi, MOTEHIIINIHO, MOXXKYTb OyTH
MPUTATHEH] IpeacTaBHUKM aHAJNi30BAaHUX TPYI, IO
I aKTyaJisye MOPYIIeHY CKJIAAHY IIPO0IeMaTHKY .

Merta gocaigsxenaa. MeTtoro po0oTHu I0OIiILHO BBA-
JKaTH aHaIi3 IOTOYHOTO IIPABOBOTO 3a0esleueHHd,
1[0 PeryJjioe CYCIiJbHI BifHOCWHU, SKi MOMKYTh
BUHUKATH IIiJl YaC IPUTATHEHHS 0ci0, SKi 3afiMaTh
BimmoBizanbHe M 0COOJIMBO BiANOBiZajabHE CTAHO-
BHUIIIE 0 IOPUANYHOI BiZITIOBiaIbHOCTI 3a HEHAIEKHE
BUKOHAHHS 000B’ I3KiB, MOKJIAJEHUX IeP:KABOIO.

Ananiz ocraHHiX mocHimKeHb 1 myOmiKaIiii.
Illuporu#i CIeKTP acUeKTiB, AKWUH MAaiOTh IPAMUI
i omocepemlKOBAHWI CTOCYHOK IIOAO BUCBiTIEHOI
mpo0JeMaTHKN HEeOJZHOPA30BO CTAaBaB IIPEIMETOM
HAYKOBOTO iHTepecy BiTUMBHAHMUX U iHO3eMHUX
mocaigHuKiB. [0 umcia TaKuMX MOIMMPEHUX i 4acTo
IUTOBAHMX PE3YJbTATiB CIif BigHecTw BimmoBigui
nopooku B. T. BasuanoBa, B. B. DBamrannuk,
H. B. Isanuyka, M. 1. 3yopumskoro, A. B. Manbko,
M. I. MarysoBa, A. B. Menexina, H. ®. Kysuemosoi,
A. 1. Kopobeesoi, ®. M. Pemernikosa, 0. C. Illem-
IIyYeHKa i 0araTbox iHIINX.

Burnan ocaoBHOro marepiaay. Ilepm mHix mpen-
MeTHO (POKYCYBATHCh BiTHOCHO OKpecJeHOI Tema-
TUKHU HAYKOBOTO JOCIiI:KeHHS CJIiJI 30CepeIuTH CBOIO
yBarH Ha AeAKUX BUCKIJHUX acmeKTax. VimeTscsa mpo
Heo0XiTHicTh BUOKPEMJIEHHS 3 UncJja 0cid yIIoBHOBA-
JKeHUX Ha peasisarfiro QyHKI[i# mep:kaBu Ta Miciie-
BOT'O CAMOBPSAAYBaHHA caMe THX, AKi 3afiMaioTh Bif-
IoBifanabHe I 0co0JMBe BifIOBiZajbHE CTAHOBUIIE
y IOTOYHi# BIagHI# mapagurmi. [HITa 3HAK0OBA O3U-
IIid, I0 BapTye POSTJIAAY Ta 3MiCTOBHOT'O OIIPAIlIO-
BaHHS — XapaKTepUCTHKa IOPUIMYHOI BiAIOBimams-
HOCTi IK ITPaBOBOI KaTeropii.

CrocoBHO KoJia 0ci0, saKi 3aiiMaloTh BifmoBi-
JaJbHe I 0oco0JIMBe BifmoBiZajbHEe CTAHOBHIIE, TO
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3 1miei mosutii, BUIIpaBaaHo, KePyBaTUCI OKPEeMUMU
mosno:kenHAMu 3Y «IIpo 3amobiranusa KOpymIii» Bif
14.10.2014 p. Ne 1700-VII [1] Ta 3Y «IIpo BHECEHHS
3MiH 10 3akony Ykpainu "IIpo samobiramus Kopyi-
mii” 1070 BiHOBIEHHS iHCTUTYIIHHOrO MeXaHi3My
samobiranua Kopymiii» [25]. Taxk, srigzHo mpumiTEM
10 cT. 513 BKa3aHOr0 HOPMATHBHOTO-IIPABOBOTO AKTY
[0 urcJia ux oci0 Bigaocarses IlpesugenT Ykpainu,
[Tpem’ep-minicTp Yrpainu, uren Kabinery MinicTpis
Yxpaiuu, mepmiuii 3acTymHUK ab0 3aCTYIHUK MiHi-
cTpa, uieH HamioHanpHOl pagu YKpaiHu 3 NMUTaHb
renebaueHHd 1 pagiomoBaennsa, HamionaasHol KoMi-
cii, mo 3xilicHIOE Jep:KaBHE PEryJIOBaHHA V chepi
puHKiB (pimancoBux mocayr, HamiorampHoi Komicii
3 IiHHWX TamepiB Ta (OHZOBOrO PUHKY, AHTHUMO-
HOTIOJIBHOTO KOMiTeTy VYKpaiHu, YIOBHOBasKEHWUH
3 POBTJIALY CKapr MpO MOPYIIEHHS 3aKOHOAABCTBA
y cdepi mybrivaux 3aKymiBens, ['omoBa [lep:raBHOTO
KOMiTeTy TejebaueHHS 1 pafioMOBIeHHS YKpaium,
lonoBa ®omay mep:kaBHOrO ManHa YKpaiHHU, HOTO
MepIIni 3aCTYIHUK ab0 3aCTyIIHUK, wieH [leHTpasb-
HOI BuOopuoi Komicii, uneH, iHcmexTop Bumioi pagn
IpaBOCYAAA, UJeH, iHcmekTop Bumioi kBamigika-
miHOoI KoMmicii cynmiB YKpaiHu, HADOAHUN JEIyTaT
Yxpainu, YnoBHoBa:keHul BepxoBroi Pagu Ykpainu
3 IIPaB JIOAWHY, Y TOBHOBAKEHUN 13 BaXUCTY lePIKaB-
HO1 MoBH, wieHr HamionaspHOI KOMicii 31 cranmapTiB
nepsxaBHOI MoBH, [lupexkTop HarionaabHOro aHTHKO-
pymuiiiizoro 010po YKpainu, 10oro mepInii 3aCTyIHIK
Ta 3acTymHUK, ['omoBa HamiomainbHOro areHTcTBa
3 TUTaHb 3a1100iTaHHA KOPYIIii Ta 10T0 3aCTYIHUKH,
l'eHepanbHUN TPOKYPOP, HOTO IEPIINI 3aCTYITHUK
Ta 3acTymHUK, 'osoBa HamionanpHOro 6aHKY YKpa-
iHUM, ioro mepInuil 3aCTYIHUK Ta 3aCTYNHUK, UJeH
Pagu HamiomansHoro 6amky Ykpaimm, Cexperap
Pagu mamionanpHOI Oe3meku i o0opoHUM YKpainu,
HOT0 TepIInii 3aCTYIHUK Ta 3aCTyNHUK, KepiBHUK
Odicy IIpesugenTta YKpainu, #oro mepuinii 3acTyI-
HUK Ta 3acTymHuk, llocriitnuii I[IpencraBauk Ilpe-
suneHTa Ykpainu B ABroHomHui#n Pecny0umimi Kpuwm,
HOT0 MePIINH 3aCTYIHUK Ta 3aCTYIHUK, PAJHUK a00
momiuauk [Ipesumenta Yrpainu, [Ipem’ep-mimicTpa
Yxpainu, ocodu, mocagnu AKUX HaJIeKaTh JO IOCAT
JIep:xaBHOI cry:x01 KaTeropii « A» abo «B», Ta ocodu,
mocaau u. 1 cr. 14 3Y «Ilpo cry:x0y B opranax miciie-
BOoro camoBpanyBauHa» Bix 07.06.2001 p. Ne 2493-
III [2] BigHeceHi mo mepimoi — TpeThoi KaTeropiit [1].
Takok 1m0 B3a3HAUEHOTO IIEPeNiKy BaKOHOIABEIlb
BKJIOUae cyamiB, cyamiB Komcrurymiiimoro Cymy
YKpainu, IpOKypopiB, cIiqunx i misHaBauiB, KepiB-
HUKIiB, 3aCTYIHUKY KePiBHUKIB Iep/KaBHUX OpPTaHiB,
IOPUCIUKIIA AKUX MOIMKUPIOETHCA Ha BCIO TEPUTOPiIO
Yxpainm, ix amapaTiB Ta CaMOCTiHUX CTPYKTYPHUX
mipo3ainiB, KepiBHUKIB, 3aCTYIHUKIB KepiBHUKiB
JIep:KaBHUX OpraHiB, opraHis Baagu ABToHOMHOI Pec-
ny6riku Kpuwm, 10puCIuKIiA SKUX TONMTUPIOETHCS HA
TEePUTOPii0 OfHiel a00 KimbKox obsacreit, ABTOHOM-
Hoi Pecryosriku Kpum, mict Kuesa abo CeBacromosns,

KepiBHUKIB [ep:KaBHUX OPTaHiB, OpraHiB BJamu
AstonomuOI PecnyOmixu Kpum, ropucaukmia axmx
MOIIUPIOETHCA HA TEPUTOPiI0 OZHOTO ab0 KiTbKOX
paiioHiB, MicTa pecmyOJiKaHCbKOr0 B ABTOHOMHIM
Pecny6aini Kpum a6o ob6acHOro 3HaUeHHS, PAiOHY
B MicTi, MicTa palfOHHOTO 3HAUEHH:, BilICBKOBHUX
mocazoBux 0ci0 Bumoro ogimepcbkoro ckaamy [1].
Sk 0aummo, 3aK0HOJABEIh 0 UMCIA TAKUX CY0’ €KTiB
BiIHOCHTDH IIMPOKE KOJIO IOCAJOBUX 0Ci0, YIIOBHOBA-
JKeHUX Ha BUKOHAHHA (DYHKI[IN Iep:KaBM Ta MicIle-
BOTO CAMOBPATYBAHHS.

Ha ko:xHOT0 3 TaKuX 0¢i0 [ep:KaBOIO IOKIAAA€ThCS
HU3Ka 3000B’13aHb HEYXMUJIbHE CHCTEMHE BUKOHAHHS
SAKUX — HeOAMiHHUE aTpuOyT mpodeciiinoi pigmpHoCTi
ocTaHHiIX. Besmepeuno, BusHaueHi 000B’I3KM HOCATH
0COOTMBUI XapaKTep, 3BaKaloyy HA KOJO 3aKOHO-
IaBUO BUBHAUEHUX 3aBIaHb i PYHKITil 11X 0ci, mopiB-
HSHO 3 iHIIUMY cy6’€KTaMu, II[0 IPaKTUUIHO 3a0e31e-
YyI0Th (DYHKITIOHYBaHHA MeXaHi3My JepiKaBH.

3 IpHBOAY IOPUAWYHOI BiAMOBiZANIBHOCTI, TO
BKa3aHOMY IIMUTAHHIO JaBHO BigBeJeHA CBOIO Baroma
1 0co0IMBa POJIb V CIelianbHil JiTepaTypi. Haseme-
HUM CIEKTDP AUCKYCIMHUX I0JI0KeHb HEOZHOPa30BO
mepeOyBaB y I€HTPi IpeAMeTHOI yBarn HayKOBIIiB.
OrpumaHi pes3yJabTaTH 3 IIbOTO NMHUTAHHA, 34 BECh
mepiox 30-Tu piuHOI He3aJIeKHOCTI, PEryIAPHO OyII
00’€KTHBOBaHI y PiBHUX BUIAX HAYKOBUX IIpallb.
CyuacHU# eram TaKOX XapaKTePUBYETHCA CTIHKUM
TMOIUTOM i3 0OKY JOCTiJHMKIB BiJHOCHO aHai30-
BAHOTO CIEKTPYy IuTaHb. BapTo Tako:x BigmiTuTH,
III0 He MaJja KiJbKicTb pisHMX BHAIiB POOIT 3a UM
HAIPAMOM CTOCYIOThCA 6e3mocepeHbO MPeICTaBHu-
KiB I'pym, AKi 3afiMaioTh BifmoBigaapHe a60 0cobIIBE
BiZIIOBimaIbHE CTAHOBHUIIE Y BJIAAHIN BEPTUKAJI.

Iloromxyemocs 3 TOUKOIO 30pY, IO B IOPUANIHIN
JiTepaTypi y 3arajJbHUN BUCXigHUU TepMiH «Bifmo-
BiZlanbHICTE» YKJA[AIOTh Di3HE 3MiCTOBHE HAIIOB-
HeHHA. [JoMiHyOUMMU TOIIMPEHUMHU TOTJIAJaMUI
BOauaeThCI MPeAMEeTHA KOHIIEHTPAI[id Ha TYMIIi IIPo
eBHUI 0008’ 130K (-1) a00 3aX0M MOKapaHHsA. 3 IpH-
BOZY 000B’sI3KiB, TO HIEThCA PO AKTUBHUM ACIEKT
BiZITIOBiIAILHOCTI, B AKOMY OCTAHHSA IO3UIIIOHYETHCS
K YCBiMOMJIEHHS II€BHOIO 0CO00I0 BJIACHOT'O MiCIIs
V CYCIIiJIbCTBi, CBOEL POJIi B CYCIiJIbHOMY IIPOTpPECi,
MepCOHANBHOI YyYacTi y cIpaBax JAepKaBU TOIIIO.
BbOauaeTnes, 110 BiAMOBiZaIbHICTE B TAKOMY 3MicTi
CTAHOBUTH CBOEPITHUI MOpaJNbHUHN 1 MOMiTHUUHUH
peryaarop nosexiuku [3, c. 180]. CrocoBHO iHmIOTO
MOIIUPEHOT0 3raflaHoT0 BapiaHTY, TO IPHUIYCKAEMO,
IIT0 HfeThCS PO PearyBaHHS JeP:KaBh B 0CO0i YIIOB-
HOBaKEHUX Cy0’€KTiB Ha HACTiIKY HETaTHBHOI IIOBe-
IOiHKW KOTpPOTOCh i3 yyacHUKIB mpaBoBifiHocuH. IIig
«HETaTWBHOWI0 MOBEAiHKOI0», B HAIIIOMY PO3YMiHHI,
BOAUaeTHCI TaKa MOJeNb MOBOMKEeHH iHanBiga, 1m0
MOPYIITye yCcTajeHu# 1 BUBHAHWM IpPaBOBUM YKJaL
VY KOHKPETHIH JepsKaBi.

Besmepeuno, gep:kaBa Oyayum 3000B’sd3aHa
HEYXUJIbHO ¥ e(PeKTMBHO peasi3oByBaTH CBOI ()YHK-
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IIii Ta 3 METOI0 HeJONyIIeHHA IOCUIeHHA AucOaaH-
ciB y pisHEX c(hepax B/KMBA€ 3aXOMM IOAO0 ITPUTHT-
HEeHHsS BUHHOTO [0 Bizmosijampmocti. Cuig Takox
BJIYYHO 3a3HAUUTH, IT[0 ¥ TAKOMY BUIIAAKY, HAETHCA
BUHATKOBO IIPO PETPOCIEKTUBHY CTOPOHY BiJIOBi-
naiabHOCTi. ToOTO, MEBHI BaamgHi iHCcTHTYIIi mpOBa-
IATb CAHKI[IOHOBaHI Mipu, HallijieHi 3pearyBaTu Ha
OiTHHS, III0 MaJu Micie B MuHyJoMy. IlepekoHawi,
1[0 V IBOMY ¥ IIOJIATae KJIOUYOBA BiAMIHHICTH JBOX
HaBeJleHUX i POSTVIAHYTUX MOMIMNPEHUX MiAXOAiB.

I3 mpuBOAY aBTOPUTETHUX MO3HUIIiT BiJHOCHO PO3Y-
MiHHSA TIOHATTA 1 CYTHOCTI medimimii «iopumamuHa
BiZIIIOBiJaTBbHICTBY 3ayBaXKyeMO Ha TOMY, II[0 Ha IeH
MOMEHT He c()opMOBaHa KOHCOJiZloOBaHA AYyMKa CTO-
COBHO HaBeIeHOTo TepMiny. BBamaemo, 1110, 3 0JHOTO
OOKy, Ile 3yMOBJIEHO iCHYBaHHSAM ITTMPOKOTO PisHO-
XapaKTepHOTo Jiana3oHy IMepeKoHaHb i3 IbOTO MpH-
BOZY, a 3 iHIIIOTO — CKJAAHICTIO ¥ OaraTorpaHHiCTIO
BKa3aHOi KaTeropii.

Tum He MeHII, 3yCTpivalThCA CXOKi 3a 3Mic-
TOM I03uIlii, AKi Opi€eHTOBaHI Ha IEBHY CILIbHY
CYKVIIHICTb XapaKTepPUCTHK BiJHOCHO aHAJi30-
BaHoro moHATTA. o mpukiamy, H. B. IBanuyk
ta H. I. MaTy3oB mosuIlioHyIOTh BKasaHy ngeQini-
[if0 AK OJWH i3 coIiaJbHO-IIPABOBUX DETYJIATODPIB
[4; 5, c. 101; 6, c. 443]. Hacamnepen, H. B. Ianuyx
Bimmiuae, 1110 TaKa BifmoBizanbHiCTE 6E3I0CEPEIHEBO
OB’ sI3aHa 3 IpaBaMu i 000B’A3KaMu TPOMAAAH, i3
BUKOHAHHAM B3a€MHO MIPUAHATHUX 30008’ A3aHb Pis-
HUMU Cy0’€KTaMu, i3 piBHEM PO3BUTKY IPaBOCBi0-
MOCTi, TPaBOBOI KYJIbTYPHU I'POMAJAH ¥ CYCIiIbCTBI,
TOOTO IIe «IIeBHA Mipa cBoOogu» [4; 5, ¢. 101]. B cBotO
yepry H. I. MaTys0B, akIieHTy€e yBary Ha OPUINYHIN
BiZITIOBiJATBHOCTI AK OJHOMY 3 BUIIB COIIiaJIbHOI BiJl-
[IOBiZaJIbHOCTI iHAMBi KA, TOJOBHOIO 0COOINBICTIO AKOI
€ Te, IT[0 BOHA II0B’ I3aHA 3 MOPYIIEHHAM IOPUTTIHIX
HOPM, 3a SKMMHU CTOITh amapaT MPUMYCY Iep:KaBu
[6, c. 443]. HaromicTs, meaki immri BiTunsuani i iHo-
semui gpocriguauku (0. B. Menexin i B. T. Basuies)
€ IPUXUILHUKAMY TOYKH 30DY, ITI0, B IbOMY KOHTEK-
CTi, MOBa, IOBMHHA UTH IEeBHUI Pi3HOBU/ IPaBOBiI-
HOCHH [7, c. 407; 8, c. 47]. 3oxpema, O. B. Menexin
TAYMAUYUTh OPUANYHY BiATIOBiJaIbHICTD, K 000B’ -
30K IIPaBOIOPYIITHWKA HECTW IIOKapaHHd, 3a3Ha-
BaTH CAaHKIIiN, mepen0aueHWX MPABOBUMU HOPMAaMMU
i BaCTOCOBYIOTHCA KOMIIETEHTHUMM OpraHaMu y pasi
HaABHOCTI (PaKTy CKOEHHSA MPOTUIPABHOIO MiAHHA
[7, c. 407]. B. T. BasuneB BimsHauae, 110 iHCTUTYT
IOPUANTHOLI BiAIIOBiZAJIBLHOCTI € 3arajJbHUM, KOMII-
JIEKCHUM 3a CBOIM 3MicTOM (BKJIIOUaE HOPMU Pi3HUX
rajayseii), CBOEPiAHUI 3a CTPYKTYPOIO (CKJIALAETHCSA
3 iHmcTUTYTIB i ramysi B mMisloMy), OXOPOHHUI 3a IIpHU-
3HAUYEHHAM, (DYHKIIIOHAJbHUU IHCTHUTYT IIpaBa, IO
PeryJioe meJiKTHI BiTHOCMHM METOZOM IIOKapaHH:I
IIPaBOTIOPYIITHUKIB [8, c. 47].

Y niteparypi mictareea ¥ iHII BigMiHHI IO3H1-
mii 3 mporo mpuBoxy. Tako:k 3ycTpiuaroThbes Iepe-
KOHAHHS, fAKi HOCATh KOMOIHOBAHHI XapakTep,

IHIIMMY CJI0OBAMH — BKJIIOUAIOTH €JeMEHTH PisHUX,
y TOMY UYMCJi BUCBITJIEHUX B IOCTiI:KeHHI Iepe-
KOHaHb. HaouHWMM BIYYHUM NIPUKJIALOM TaKOTO
CyIsKeHHA MOKHa BBaskatu noryan B. 1. YepBoHIOK,
dKa CTBEPI)KYE, IO TaKa BiAIOBiZaJIbHICTL B3a-
raji Mae moABifiHYy cyTHicTb. BimmoBimHo, aBTOpKa
PO3KpHmBae il uepe3 IMMPOKUN i BYSbKWMH IiAXOJM.
3 mpuBofy mepiroro ((pizocodebKoro), To IPUANIHA
BiZIIOBiIAILHICTE PENPE3eHTYEThCA SK CTaBJICHHS
ocobu [0 CYCIiaLCTBA i 0 Aep:KaBH, A0 iHIINX 0Ci0
3 TOUKY 30pY BUKOHAHHS HEI0 TEBHUX 000B’A3KiB 110
BiJIHOIIIEHHIO N0 CYCIiNIbCTBA, Aep:KaBu ab0 iHIIMX
oci6. [lTomo By3bKOTO (CIIEniaabHO-I0PUINIHOIO) Mij-
XOMy, TO IOCTiIKyBaHA KaTeropis MO3UIIIOHYETHCS
IK peakIlis Jep:KaBU Ha CKOEHE IIPABOIOPYIIEHHS
[9, c. 565]. Ha ocHoBi ominku iHTepmperarii xare-
ropii «IOpUAMYHA BiANOBiAANBHICTH» 3ayBaKUMO,
1[I0 BKas3aHa IMOHATIiHA OIWHUIIA Ma€e BasKJMBe 3HAa-
YeHHA JJ14 IPaBOBOi HayKu. BifsHaunMo TaKoXK, 110
BOHA € CKJIAMHOW0, 6araTorpaHHoio, Mae crernudiuny
CYTHICTH Ta € HEeBiJ'€MHOI0 3 TOUKM 30py HAYKOBOI
XapaKTePUCTUKY MIPOLIeYP pearyBaHHsA Aep:KaBy Ha
HeraTuBHY (TOOTO MPOTUTIPABHY) IIOBEAiHKY.
CrocoBHO X, Oe3mocepefHb0 MPOOIEeMATUKA Bifi-
TOBiJaIbHOCTI 0Ci0, K1 3aiMaIOTh BiAIOBigaIbHE UK
0COOJIMBO BifIIOBifasbHE CTAHOBUIIE, 38 HEHAIEIKHE
BUKOHAHHS O000B’A3KiB, IOKJAaJeHUX [IepP:KaBoio,
TO 3Ba’KalOuM Ha pPiBeHb 1 XapaKTep YIpaBIiHCBKUX
¥ iHmuX pillleHb, a TAaKOXX BPAaXOBYIOUM IO3UITiL
OCTaHHIX ¥ IIbOMY CEHCi MOBY BapTO BECTH IIPO KpH-
MiHAJBHY BiJIIOBiZaJbHICTH OCTaHHIX. Besmepeuno,
IIpu eBHUX 00CTaBUHAX 3a3HaUEHi 0c00M, 3a MifcyM-
KaMH BJIACHOI IpodeciiiHol ZissabHOCTI MOKYTE OyTH
MIPUTATHEH] [0 agMiHiCTpaTWBHOI, IUCIUILIiHAPHOI
Ta IIUBLIBHO-IPaBoBoi. IIpoTe, AKI0 OpaTu 10 yBaru
mpobJeMaTuKy He BUKOHAHHS 000B’A3KiB, TOKJIaze-
HUX JEP:KaBoIo, TO, B IIbOMY BUIIAIKY, CIiJ 30cepe-
IUTHCA caMe Ha KPUMiHAIbHIN BiAIOBiZAIbHOCTI.
Binbmre Toro, HemogaBHO chopMOBaHA TPAKTUKA
TIOKAa3ye, IO IepepaxoBaHi BHUINe BUAM HOPUAMYHOI
BigmoBimanpmocTi (amMimicTpaTwuBHA, JUCITMILII-
HapHA Ta NUBLIBHO-IPABOBA) HE 3aBMKAU BIAETHCSI
3aCTOCOBYBATH Y IIOBHIMl Mipi CTOCOBHO came 3a3Ha-
yeHOTO Koja oci6. Hampuraan, y Pimenni Korncru-
rymiroro Cyny Yrpairnu (KCVY) Big 27.10.2020 p.
Ne 13-p/2020 [10] 6ymo KapauHAJBHO B3MiHEHO
MAXoayW B3araji IMoA0 TPUTATHEHHA OO0 KPUMi-
HaIbHOI BifimoBimaabHOCTI 0ci6, AKi € cy0’eKTaMu
nexaapyBanHsa. Ik Bimomo, 1me pimenusa Komcru-
rymifimoro Cyny YKpainu CIPOBOKYBAJIO IIHPOKMI
CYCIIIbHUI Pe30HAHC cepef MPeCTaBHUKIB rpoma-
IAHCBKOTO cycIijabeTBa. MoKeMo TaK0M BigMiTuTH,
III0 BOHO IIPM3BEJIO [0 TPOSBIB HETATUBHUX peaK-
Ii#l 3 60Ky MiKHAPOAHUX HAPTHEPiB i Maso peanbHi
eKoHOMiuHi # imimsxeBi mHacmigru. Ilpore, daxisii
HamionampHOro aresTcTBa 3 IHTAaHb 3aI00iraHHsd
KOPYIIIii BUIIIAIOTH IIle OAWH BAMKJIUBUH IIiICYMOK
3raJaHOTO JOKYMEHTY — (DAKTHUYHY HE MOXKJIUBICTH
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IPUTATHEHHA U 10 agMiHiCTpaTHBHOI BigIOBimajb-
HOCTi «TOII-TTOCA/IOBIIiB» 3a KOPYMIIiiiHi Ta mMOB’ A3aHi
3 Kopymiieto mpaBomopytieHHs [11]. IcaytoTs cyTTeBi
MePeNloHN IOPUAMYHOTO I 3ycTpiuaroTbed (PaxkTopU
inmoro xapaxTepy, OOyMOBJIEHI 0COOJHBOCTAMHU
COI[iaJIbHO-TIPABOBOTO CTATyCy IPeACTaBHUKIB Iiel
rpynu ocib, AKi YHeMOMKJIUBIIOIOTH IPUTATHEHHS
IO amMiHiCTPaTWBHOI, AWCIMILIiHAPHOI Ta IWBiJIb-
HO-ITPaBOBOI BipmoBifgambpHOCTEH. TaKoX BpPaxoBYy-
I0YH COIliaJIbHO-TIPaBOBE CTAHOBUIIE NPEACTaBHUKIB
miel rpymu cepeq 0araTOUMCIEHHOTO MEPEeTiKy oci0
VIIOBHOBAaKEHNX HA BUKOHAHHA ()YHKIN Iep:KaBu
7 MiCIIEBOTO CaMOBPSIYBAaHHS HEPiTKO HEe BIAETHCA
oTpuMaTu O0a:KaHu e()eKTH BiJl TAKUX 3aX0/iB aBTO-
PHUTETHOTO IPUMYCY .

3HAKOBa Ta PeayliCTUUHA 3 TOUKU 30PY BipoTigHO-
CTi 3acTOCYBaHHS BOAUAETHCS caMe KpUMiHaJIbHA Bif-
MIOBiJAJBHICTD, KA, Y IOPiBHAHHI 3 iHITIMY BUIAMU,
Mae 0ibI cyTTeBi Hacaigku. Tum maue, GaxT IPUTAT-
HEHHSA SKpas 10 Ifiel BigmoBigHOCTI, YacTo, y IOHAIb-
IIIOMY, TIOPOKY€ IOPHUANYHI Ta MOJTITHYHI 00CTaBUHH,
[0 YCKJIAMHIOOTh, BiTEpMiHOBYIOTH UM HaBITH yHe-
MOJKJIMBJIIOIOTH 3aHATTA [TOCA]] B OpraHax JAep:KaBHOL
BJIagu Ta (a00) MicIeBOro caMOBPSIAYBAHHA.

B. B. Bamranuuk 3ayBakye, 110 KpHMiHaJbHA
BiAMOBiZANBbHICTE OEPIKABHOTO CJIYKOOBIE € O0CO-
OJMBUM MIPABOBUM iHCTHTYTOM IOPHUAUYHOI BigIOBi-
TAJTBHOCTI Jep:KaBHOTO CIYKOOBIIA, Y MEKAaX AKOTO
JaeTocd OoQimifiHa OI[iHKA IIOBEJiHKA Iep:KaBHOIO
cayx060Ba (mii abo OesmidAabHOCTI) AK B3JI0UMHHOI,
mporumnpasHoi aii [12]. Ilepekonawi, 110 1€ TOBUHHO
CTOCYBATHCS BCiX TMX 0ci0, dKi 3afiMaroTh BifImo-
BimambHe uYm 0CO0JMBO BiANOBiZaibHE CTAHOBHIIE
B HaI[iOHAJILHIN BIAAHINA cCuCTEMi.

Ilopax i3 muM, IOTOAKYEMOCS 3 IIEPEeKOHAHHAM,
[0 KPUMiHAJIbHA BiJIOBiJAJIBHICTH IEPIKABHOTO
CJIYK00BIIS MOJIATAE B 3aCTOCYBAHHI 10 HHOT'O 3aX0/IiB
JepsKaBHOTO IPUMYCY V BUTJIA/I HACTaHHA HeTaTUB-
HUX HACJiIKiB, i3 METOIO BiTHOBIEHHA CIIPABEIJINBO-
CTi i TPaBOMOPAAKY Ta HEJONYIIleHHA BUNHEHHA aHa-
JIOTiYHOTO YW CYMIiKHOTO B3JIOUMHY y MaiOyTHLOMY,
mepem0aueHoro HopMaMu KpuMiHAIBHOTO KOLEKCY
Yxpaiuu. [Ipu ibomy, gep:xaBHNI CIYKO00BEIb IPH-
TATYETHCA [0 KPUMiHAJBHOI BiZITIOBiAAIHHOCTI JIUIIIE
V pasi mopylieHHA KPUMiHAJIHHOTO 3aKOHOAABCTBA,
SKIIO BiH 3QifiCHUB HeZOTPUMAHHS IIPaBMJI, 3a0es-
MeUeHHS AKNX BXOAUTh [0 OT0 CIy:K00BUX 0008’ A3-
KiB. BigmoBigHo, BifcyTHiCTE 3B SI3KY MiK CIIy:KOO-
BUMH IIOBHOBAKEHHAMH Ta AECTPYKTUBHUMU IisIMU
III0JI0 TTOTEPIILJIOT0 CBiTYUTD PO BiICYTHICTD CIYK-
0oBoro smoumHy. TakuM UYMHOM, IIiJCTABOI0 IIPH-
TATHEHHS AEP:KAaBHOTO CJIYMKOOBIISA IO KPUMiHAJb-
HOI BiZITIOBiZa/MBHOCTI € CYKYIHICTH ABOX OOCTABUH:
1) BUMHEHHA 3J0YMHY; 2) HeNOZEP:KAHHSA IIPABULI,
3a0esmeueHHsA BUKOHAHHA SAKMX HAJNEKWUTH IO iX
caryx60Bux 000B’a3KiB [13, c. 283]. Otike, HaeThCd,
BUHATKOBO, IIPO Ti IPOTUIIPABHI 3aX01, AKi MOXYTh
MAaTH MicIle IiJ yac BUKOHAHHS OCTAHHIMM BJIACHUX

mocazoBux 000B’a3KiB (3000B’A3aHb, AKi MOKJIaza-
I0THCA HAa KOHKPETHY OJUHUIIIO ep:KaBoio). Bkazana
Tesa € I[IIKOM BHUIIPABIAHOIO, a TAKOMXK 3BY:KYE KOJIO
3JIOUMHHUX AifAHB, AKi MOXYTb OyTH iHKpUMiHOBaHI
TOCJIiI;KyBaHUM HaMU I'pymaM ocib.

Buxogsauu 3 TaKol JIOTiKH Ta YCBiZOMJIIOIOUH CIIE-
nu@diky COIiaJbHO-IIPABOBOTO CTATYCY IIPEICTaBHU-
KiB aHaTi30BaHOr0 KOJO 0Ci0 3aKOHOMipHO (POKyCY-
Batu cBoio yBary Ha Posmimi XVII «Kpuminanbai
TIPABOIOPYINEHHS ¥ cdepi cay:xk00Boi migabHOCTI Ta
mpodeciiimol gifnabHOCTI, OB SI3aHOI 3 HAJAHHAM
myOaivHuX mocayr» KpuMmiHaabHOrO KomeKey YKpa-
iam Bixg 05.04.2001 p. Ne 2341-I11 [14]. YpaxoByrwouu
BHUIIE3a3HAUCHE, BUALINMO CKIAIN 3JIOUNHHENX JidHb,
[0 MICTATHCA B HACTYNHHUX CTATTIX BaKOHY IIPO
KpuUMiHAJIBHY BigmoBimambHicTh: 1) cT. 364 «370B-
JKMBAHHS BJAN00 a00 CIy:KO00BUM CTAHOBHIIIEM»;
2) cT. 364! «3/I0BKUBAHHSA IOBHOBAKEHHAMMY CJIYK-
00BOI0 0c000I0 IOPUANYHOI 0CO0M TPUBATHOTO IIPaBa
He3aJIe;KHO BiJ opranisaiiiiHO-paBoBOl (opMU»;
3) cr. 364% «3mificHeHHS HAPOSHWM [AEIIyTATOM
Yrpainu Ha naeHapHOMY 3acizanui BepxoBHoi Pagu
YKpaiHu TOJI0OCYBaHHS 3aMiCTh iHITIOTO HAPOIHOT'O
menyrata Ykpaimm»; 4) cr. 365 «IlepeBumenus
Biagu abo CIy:K00BUX IOBHOBA)KEHb IPAIiBHUKOM
IIPABOOXOPOHHOTO Opramy»; 9) cr. 3652 «310BxKu-
BaHHS ITOBHOBAKEHHAMM o0co0aMu, SKi HAJamTh
myOuiumi mocayrm»; 6) cr. 365° «BesmianbHicTh
ImpaliBHUKA IIPABOOXOPOHHOT'O OpraHy IMOAO Hesa-
KOHHOI MifJbHOCTI 3 oprauisaifii a0o IpoBeIeHHS
asapTHHUX irop, jJoTepeii»; 7) ct. 366 «Cy:xboBe miz-
polOJeHHs»; 8) cT. 3662 « [lekIapyBaHHS HELOCTOBIP-
Hoi iH(opMarii»; 9) cr. 366% «Hemogauusa cy6’ ekToM
JIeKJapyBaHHS JeKJapailii ocodu, yIIOBHOBAaKEHOI Ha
BUKOHAHHS (QYHKIIIN mep:xaBu ab0 MiCIIeBOTO caMo-
BpaxyBauHA»; 10) cr. 367 «Cay:xb0Ba HexdaTiCTh ;
11) cr. 368 «Ilpuiimarra mpomosuiii, 00iNAHKHU
a00 ofiep:KaHHA HEIPABOMipHOI BUTOLU CJIYKOOBOIO
oco6oro»; 12) cr. 3682 «Heszaxonne s0araueHHs»;
13) cr. 368% «Ilizkyn cay:xk60B0i 0co0M IOPUANYHOI
oco0u IPWBATHOTO IIPaBa He3aJeKHO BiJ opramisa-
IifiHo-1paBoBoi opmu» ; 14) ct. 368* «IligKymocodu,
gKa Hagae myOuiuni mocayru»; 15) cr. 368° «Hesa-
KOHHe 30araueHHs»; 16) ct. 369 «IIpomosuis, 06i-
IAHKA a00 HaJlaHHSA HEIIPaBOMipHOI BUTOAM CIY:K0O-
Bii1 0co6i»; 17) cr. 369? «310BKUBAHHSA BILIMBOM»
18) c1. 3693 «IIpoTunpaBHuil BILINB Ha Pe3yJIbTATH
oimifiEux copTuBHUX 3Maraub»; 19) ct. 370 «IIpo-
BoKamia migrymy» [14]. fAx OGaummo, B YKpaini
BM3HAHA IINPOKA Malla 3JI0UMHHUX CKJIALIB, 38 IKUX
MOJKJIMBO TPUTATHYTA OO0 KPUMiHAJIBHOI BimIIOBi-
TAJbHOCTI MOCHIMKYBAHMX HAMH CIY:KO00BHX 0cCi0.
3asHaueHe, HAIliIeHe HA CIPUAHHA MiHiMizaIlii 3;10B-
JKMBAHb OCTAHHIMM, THM CAMHUM IOJATKOBO [Ii€BO
CTUMYJIIOIOUN Ha HaJeXHe BUKOHAHHA 000B’A3KiB,
TMOKJIaIeHUX JePiKaBOI0.

Ins moBHOTM # BceOiUHOCTI HAYKOBOTO [OCJi-
IJKeHHS MPOIOHYEThCH, Y B3araJbHOMY BHUIJISALI,



82

IIpukapnamcvruil PUOULHUIL BiCHUK

O3HAWOMUTHUCS 3 iHO3EMHMMHU INPAKTHKAMHU perJa-
MeHTaIlii HOpMAaTHBHOTO 3abesleueHHS BUIIB 3JI0-
YNHHWUX OiAHb, AKi 3aCTOCOBYIOTHCA M0 TAMTEIIHIX
«BHCOKOIIOCAIOBIIiB» . BKasame Mae Ha MeTi 3a0esIe-
YUTH 3MIiCTOBHMI 1 I'DYHTOBHUY aHAaIi3 MOPYIIEHOI
CKJIaH0i mpo0IeMaTHK .

Tak, 10 mpuKIagy, cy0’€KTOM BigIOBigHUX 3JI0-
ypHie y KK ®PH Bucrymaiors mocamoBi ocobw,
a TaKOoXK «0co0M, AKi cIemiaJbHO YIOBHOBAMKEHI Ha
BUKOHAHHS NyOJiuHuX 000B’sI3KiB». Y 3araabHii
YaCTWHi BKA3aHOTO HOPMATUBHO-IIPABOBOTO AaKTY
Taky oco0y IIpe[CcTaBJIeHO uepe3 IPU3MY Iep:KaB-
HO-TIPABOBUX BiTHOCHH 3a I0Camo0 a00 BUKOHAHHSA
3aBJIaHb B chepi Jep:KaBHOTO VIIPABIiHHA. 3 IPUBOLY
HA3BAHWX CIIENiaJbHO YIOBHOBAKEHUMX HA BUKO-
HaHHA Ty0TiuHMX 000B’SI3KiB OZMHUIL, TO, ¥ PO3Y-
MiHHI TaMTeIIHBOI'O0 B3aKOHOJABCTBA, WUAETHCA IIPO
THUX, XTO He OYIy4Yu I0OCa;oBOI0 0CO00I0 B CYCIIiMb-
cTBi a00 iHIIMX opraHisamifiHO-IpaBOBUX (opMax
BUKOHYIOTH VIIPaBIiHCBKI saBmamua [15, c. 14].
Y Kpuminansaomy Kogekci Icmamii Bigmosimass-
HICTh IOCAJ0BUX 0Ci0 mepexbaueHa B mimposmimi 1
«IIpo mocamoBi 370UMHU [Oep:KaBHUX CJIYKOOBIIIB
ta inmwux» pospiny XIX «310unHM IPOTH Jep:KaB-
HOI BIagu». Y IIOMY PO3ALTi CIeIiaabHuM Ccy0’€K-
TOM 3JIOUMHY HapiBHI 3 M0OCaZ0BOI0 00000 BUCTYIIAE
i mepsxaBHU cay:xboBens [16, c. 126]. ¥V cBoto uepry
Kpuminansuuit xomexc Iramii BKJIIOuae HacTymHL
BUIM 3a3HAUEHUX MOCAJOBMX 3JOUMHIB: 1) mpuBIac-
HeHHdA; 2) Xa0apHUIITBO; 3) MiAKYM; 4) miA0yproBaHHA
[0 BUMHEHH HiAKYIY; 5) 3J0BKUBAHHSA CIYKOOBIM
CTAaHOBHUINEM; 6) BHKOPHCTAHHS BMHAXOMiB i Bim-
KPHUTTiB, AKi cTajum BigoMuMu 1o Cay:k0i; 7) BUKO-
pHCTaHHSA CIy:K00B01 TaAEMHUII; 8) miA0yPIOBAHHS 10
HEXTYBaHHA i BHYIIAHHSA HAJl yCTAHOBAMHU, 3aKOHAMMU
Ta HOPMATHMBHMMHK aKTaMu Bjaagu; 9) BigmoBa Bif
BUKOHAHHA CIy:K00BUX 000B’A3KiB TOImO [17, €. 79].
IlikaBuM € n0oCBijf BKasaHOI KpaiHu, 30KpeMma, IIif
TUM KYTOM 30Dy, IIT0 Y BUIIAAKY IPUTATHEHHS JI0 Bijl-
TOBiJAIBHOCTI Jep:KaBHOTO CIY:KOOBIISA He BUKJIIO-
YeHO IPUTATHEHHA oro 0esmocepeqHix KepiBHUKIB
0 IMCIAILIIHAPHOI Ta agMiHicTpaTHBHO-(hiHAHCOBOI
BiZITIOBiJATLHOCTI 3a 3aBIAHY IIKOJY CBOEMY IIiTpO3-
JiIy BHACTIZOK BificyTHOCTI 3 iXHBOTO OOKY Iepesoa-
YEHOTO 3aKOHOM KOHTPOJIIO 34 JOTPUMAHHIM CJIYIK-
00BUX 000B’A3KiB IiABIZOMYHNM IIEPCOHAIOM, ¥ TOMY
YWCJIi AHA Ta BUKOHAHHA KOKHUM IIPAIliBHHKOM
CBOiX cay:x00BuX 000B’13KiB [18].

Kpuminansauii xogmexc IllBefimapii (Posmim 18
«3JI0YnHHI NiAHHA MPOTH CIAY:KO00BUX i mpodeciii-
HUX O000B’f3KiB») Hajiuye Taki BJIOUMHHI AiAHHA
B Iitt cepi BizHOCHH: 1) 3IOBKUBAHHA CIY:KO0BUM
cranoButeM (cT. 312); 2) HempaBOMipHe CTATHEHHSA
360piB (cT. 313); 3) HempaBWJIbHE BUKOHAHHSA CIYIK-
0oBux 000B’s3KiB (cT. 314); 4) omep:xamHa xabapa
(ct. 315); 5) mpuitHATTA mogapyHKiB (cT. 316); 6) miz-
poOKa mOKyMeHTIB 3a mocamgotw (ctT. 317); 7) momm-
KOBe JiKapchKe cBigouTso (cT. 318); 8) momyuienusa

Breui (cr. 319); 9) mopyIieHHS cay:K00BOI TaEMHUIIL
(ct. ct. 320-321); 10) mopyureHHss 000B’I3KY Haja-
BaTH IOBigKM 3acobaM MacoBoi indopmarrii) (ct. 322)
[19,c. 105-106]. Ax 6aunmo, TaMTEITHI HOPMOTBOPIT
MIPUCBAYYIOTh BKA3aHOMY IITUPOKOMY KOJIY TUCKYCili-
HUX aceKTiB Heabuaky ysary. Ilputim, gk i B YKpa-
imi, BigmoBigadbHICTD ITi€l TpyIH 0¢ib MOIIPIOETHCS
Ha IIUPOKUY JianasoH cep CYCHiJbHUX BiTHOCHH.
Bb6auaemo, 1110 3a3HaUeHe Mae Ha MeTi MiHiMizyBaTu
PUBUKY IOTEHIIIHHNX 3M0BKUBAHDL 3 00KY IIpecTaB-
HUKIB IOCTiIKyBaHOI (DOKYC-TPYIIN.

Besmepeuno, it mepeBakaioua OiIBIIICTL iHITHIX
Jep:KaB TaKOK I[ill MO3UITil BifBOAATE 0CO0IMBE 3HA-
yeHHS. 3a3HaUeHe, MA€ CTOCYHOK i 0 IUTAHHSA BUIIB
IOPUANYHOI BiITIOBi A IbHOCTI BEUCOKOIIOCALOBHX 0Ci0.
o mpurmany, SinoHCchKe 3aKOHOLABCTBO Iepeadavae
YOTHPHU OCHOBHI BUIW IUCHUILIIHAPHUX CTATHEHD:
1) sBinbHeHHS; 2) MpU3YNWHEHHA Mepe0yBaHHA Ha
mocaji TMMUYaCOBOTO YCYHEHHS CTPOKOM BiJ OJHOTO
IHSA 10 OTHOTO POKY, 0€3 BUILIATHU T'POIITOBOI BUHATO-
pofu; 3) CKOPOUEHHSA OKJALY, MOMKe OYTH YTPUMAHO
JI0 TPETHHH IIJIATHI 32 II€Piof Bi JHS 10 OTHOTO POKY;
4) momepem:KeHHA (3ayBaKeHH, TUCHMOBA JOTAHA)
[20, c. 44]. B Vkpainmi, ax Bigomo, mepemdauemi
HACTYIHI BUAW MUCIUILTIHAPHOI BiAIIOBiZaIBLHOCTI:
1) sayBa:kenHq; 2) moraHa; 3) IONEPEmKEHHSI PO
HEIIOBHY CJY:K00BY BimmoBimmicTh; 4) 3BinbHEHHSA
3 mocagu mep:kaBHOI cay:x6m (u. 1 cr. 66 IIpo mep-
sKaBHY cay:k0y Bix 10.12.2015 p. Ne 889-VIII) [21].
Bb6auaemo, 1110 HaBegeHA iHO3eMHA IPAKTUKA, Y IIep-
CIEeKTHUBi, MOKe OyTH B3fATa MO YBaru IpHU IOJAJb-
Ii# moran0JIeHif HayKOoBil po3po0IIi ITHOT0 aCIEKTy
MIOPYIITYBAHOI IPOOJIEMATHKH.

IlikaBoio € HaAgBHA IPaKTUKA 100 BJIacHE BUAIB
BifimoBigambHOCTI aHAMiI30BaHOI TPy 0Ci0 V¥ AeIKUX
iHOBeMHHUX Jep:kaBax. Tak, 3aKOHOZABCTBO PpaH-
mys3pkoi PecmyOmikm mepembauae Jumille HACTYIIHL
BUIY IOPUIWYHOI BiJIIOBIIHOCTI BHCOKOIIOCAIOBIIiB:
1) xkpuminanbHA BiANOBiZaNbHICTH NpPM BUABIEHHI
y mifAxX 0cobm KOPYHI[IHHWX CKJALOBUX Ta 3JIOBMKU-
BaHHS CJIY:KO0BUM CTAHOBUIIEM Y KOPUCIUBUX II1JIAX;
2) (imamcoBa (maTepiasbHAa), y pasi 3amomiaHHSA
JTissM1 JIep:KaBHOTO CJIY:KO0BIISA MaTepiaIbHUX 30MT-
KiB yCTaHOBi, B AKill MPOXOAUTDH CIYKOY; 3) AUCITH-
mirinapHa [22, ¢. 16-17]. BignosigHo, ogHieto 3 Kito-
YOBMX BiIMiHHOCTeW Bif HAI[iOHAJIBHMUX IIPABOBUX
peauriii € BiiICyTHiCTh I0PUANYHOI BMOTH IPUTATHEHH S
IO aAMiHiCTpaTWBHOI BifTOBiZAJNBHOCTI OCTaHHIX.
Taka mapagurma, Ha Hallle TIepeKOHAHHSA, 3yMOBJIEHA
crenu(iko0 TaMTENIHbOI IPABOBOI perJiamMeHTallil
BimHOCHH y 1i#i cdepi. OgHic0 3 XapaKTepHUX 0CO-
OsmBOCTEH AKOI € iCHYBaHHSA «KOPCTKUX» HETATUB-
HUX HACJifKiB B pasi CKOEHHA AiAHb IIPOTUIIPABHOI'O
XapaKTepy 3a yUacTi BUCOKOIIOCAJ0BUX 0Ci0.

B Toii :xe uac, y 0araTbox Aep:xkaBax icHye CTiliKa
MpaKTHUKA IIOJ0 TMPUTATHEHHSA M0 BCiX KJACHUHUX
BUJiB I0PUIUYHOL BilIIOBiZaJbHOCTI BECOKOIIOCAI0B-
miB. Tak, mo:kHa HaBecTH y mpukJjiax Kanamy, mpore
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MiCTHUTBCS OHA 0COOTUBICTD, IO TIOJIATAE B TOMY, III0
CaMUM JepIKaBHUM CJIYKO0BIIeM MOKe OyTH mpes sB-
JICHUH II030B IM[OJ0 TUX IWBiJbHO-IIPABOBUX AENiK-
TiB, Ie mepea0aueHo BiAmoBiganbHiCTS Aepixasu [23].

3 TOUKM 30py BUIiB MEXaHi3MiB pearyBaHHs yIIOB-
HOBaKEHUX MyOTiUHUX iHCTUTYIi! HA MEHIIT CKJIaAHL
JOiHHS TAKOTO BUAY, TO, I/ MOPiBHAHHSA, I[iKaBUM
yoauaerscst mocsig CIITA. Mosa, 6esmocepefHbO,
fige Ipo B3aKOHOJABUO IepefbaueHy MOKJINUBICTS,
y MeBHUX INTaTaX, BXKUTTSI TAKUX 3aX0/iB BILIUBY [0
mux oci6: 1) vacTkoBa abo MOBHA AMCKBATi(iKaIlis;
2) mepeMiIeHHS Ha HUKUME CTYIiHB; 3) MPOIO3H-
i OPUIUHUTYA «KOH(IIKTHI» (hiHaHCOBI 3B’A3KM
[24]. Ileperonani, 1m0 Takuit KoCcBix 6yae KOPUCHUM
i na YKpainu y BUagKy JOCIiJ:KeHHI 3a3HAUEHOT0
OUTAHHA ¥, BiAIOBiZHO, OIpPAIIOBAHHS IPOBIIHMX
iHO3eMHUX IPAKTHK.

Cnig BigmiTuTm, 110 # iHIIL Aep:KaBU IPUCBAUY-
I0Th 3HAUHY yBary IIbOMY NMHUTAHHIO, 3BA)KAIOUYM Ha
CTYIIiHb IOTEHIIMHWX BArOMHUX PUBUKIB y pasi Bim-
CYTHOCTI HANEXKHUX «3amo0isKHUKiIB». [lOIigbHO
HATOJIOCUTH ¥ Ha iCHYBaHHI CTIHKUX TeHIEHITIHN CTO-
COBHO yHi(hiKaIii BiTOBiTHNX TPABOBUX CTAHIAPTIB
Ta HEYXWJIbHE CJAiTyBaHHA BUSHAHUM MiKHAPOIHUM
IMiHHOCTSAM i TPUHIIUIIAM.

BapTo TakoK 3ayBaKUTH, IO B KOHTEKCTI MOK-
JINBOT'O IIOIIYKY ILJIAXIB i3 yAOCKOHAJEHHA 3aKOHO-
JaBCcTBa 3 IMTAHb BiJIOBiZaJIbLHICTH BHCOKOIIOCA-
JOBHUX 0ci6 3a HeHaJe)KHe BUKOHAHHA 000B’ABKiB,
MOKJIAJIeHNX JAep:KaBoi0 CJAYIIHUM OyJe 3MiCTOBHE
OTIpAITIOBaHHS 3aKOPHOHHOrO mocBimy. IlepeBaramu
caMe IIbOTO IigX01y, BUIPABIAHO, MOKHA BBAKATU
icHyBaHHS rapaHTii om0 e)eKTUBHOCTI i pe3yJIbTa-
THBHOCTi TAMTEIIHIiX IPUMYCOBUX 3aX0AiB. I3 orusamy
Ha BKasaHe, TAKMH MiAXix MOKe CIPUSTH 1 MO BaB-
JIEHHI0O Mip i3 mocujeHHA BiTUMBHAHOTO 3aKOHO-
JaBCTBA B OKPECJICHOMY HAmpaMi Ta 3a06es3lmeunTh
CTiyBaHHS HOPMOTBOPIII IIPOBiTHUM iHO3EeMHUM
IIpaKTUKaM i3 ypaxyBaHHAM HAIliOHAJbHUX peasiii.

BucnoBku. 3a pesybTaTraMu BUKOHAHOTO JOCJIi-
IKeHHA 3IiCHEHO aHaJji3 IIOTOYHOTO IIPaBOBOIO
3a0e3meueHHsd, II[0 PeryJaie CYCIiJbHI BiTHOCHHH,
AKi MOMKYTb BUHMKATH IIiJ Yac MPUTATHEHHA 0Ci0,
K1 3afiMarOTh BigIOBiZaJbHe UM 0COOJIMBO BigIOBi-
JalbHe CTAaHOBHUINE («BUCOKOIOCAOBIIIB») M0 OPHU-
JUYHOI BiTIOBiJaILHOCTI 3a HeHAJIeKHEe BUKOHAHHS
000B’A3KiB, TOKJaJeHNX Jep:KaBoio. BkasaHi ocodu
MOKYTh OyTH IPUTATHEHI 10 TAKUX BU/iB IOPUANUHOL
BimmoBimanbHOCTi: 1) agminicTpaTuBHA; 2) TUCITUTILITI-
HapHa; 3) KpuMiHaabHa; 4) nuBiIbHO-IPaBoBa. Oco-
OJmBe MicIie, 3BasKaroud Ha Te I110, HepiJKo, BKasaHa
Mipa MopoMKye IOPUANYHI Ta HOJTITUUHI 06CTaBUHY,
SKi YCKJIAJHIOIOTh, BiITeDMiHOBYIOTh UM HABiTh yHe-
MOKJIMBIIIOIOTh 3aWHATTS IIOCA] B OpraHax Jep:KaB-
HOI Baagu Ta (ab0) MiciieBOro caMOBPSAAYBaHHS IPHU-
CBAYEHO KPUMiHAJbHIN BiOBifaabHOCTI.

IIpoananizoBaHo MPOBiZHME iHO3EMHUI JOCBif
IIPABOBOTO PETYJII0BAHHS BiJHOCUH Y TAMTEIIIHi i aHa-

JIoriuHi% cepi. Y pasi MOMKINBOrO IOMYKY IMLIAXIB
i3 yIOOCKOHAJEHHS 3aKOHOJABCTBA 3 IHUTAHbL BifIo-
BiZlaJIbHICTL BHMCOKOIIOCAZOBHX 0Ci0 3a HeHAaJIeXHe
BUKOHAHHS 000B’A3KiB, IOKJaJeHuX Iep:KaBoio,
CAYIIHUM y0auaeThCs BUBUEHHS 3aKOPAOHHOTO J0OC-
Bimy.
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Bim 15.12.2020 Ne 1079-IX URL: https://zakon.rada.gov.
ua/laws/show/1079-20#n104

Anorania

Kyniw A. M., Ko63eéa T. A. BignosinaasHicts BuCO-
KOIIOCAJOBUX OCi0 32 HeHaJIe:kHe BUKOHAHHS 000B’A3KiB,
TMOKJaeHuX nepixanoro. — CraTTs.

CraTTss mpucBIYeHA MHUTAHHAM BiATOBiZagbHOCTI
BHICOKOIIOCAI0OBUX 0Ci0 38 HeHAJIeKHEe BUKOHAHHS 0008’ A3-
KiB, MOKJaNeHNX Jep:KaBoio. HarosoIeHo it aprymeHTo-
BaHO, ITI0 HaJIesKHe cucTeMHe (DYHKI[IOHYBaHHA MeXaHi3My
JIep:KaBu — KJIIOUOBe 3aBIAHHSA BCiX 0Ci0 YIOBHOBaIKEHUX
Ha peasisaifiio PyHKIIii Jep:KaBy Ta MiCIIEBOTO CaMOBPS-
nyBaHHA. [TifKpecieHo, Ha BUHATKOBI 3HAUMMOCTI Y ITUX
Impollecax TaK 3BAHUX «BHCOKOIOCAJOBIIiB», TOOTO THX
ONMHHUIIb, AKi 3alIMaIOTh BilOBifaabHe i 0c00IMBe BigIO-
BifjaJabHe CTAaHOBWIIE Y BAAJHIN BepTUKATi. AKIIEHTOBAHO
yBary Ha rocTpiil moTpedi JOoCHiIKeHHd TUTaH s IOPUIINY-
HOI BiJIIOBiZaJIBLHOCTI OCTAHHIX, 3BAYKAIOUM HA MOKJIMBE
IIOCUJIEHHS HUBKY DeajibHUX PUBUKIB y yacTuHi #MOBIip-
HUX 3JIOBXKHBAHb IPEACTABHUKAME IINX I'PYII.

IIepIioueproBo BWBHAUEHO KOJIO IIOCANOBIIIB, AKi y
BJafHiN iepapxii saiiMaroTh BigmoBifaspHE UM 0COOJUBO
BifMOBiJa/MbHe CTAHOBMINE, & TAKOX POSTIASHYTO ¥ IIPO-
aHaJIi30BaHO MOTJISAAYM IPOBiIHWX iHO3eMHHUX i BiTuM3-
HAHUX JOCTiAHWKIB BigfHOCHO iX OaueHHS OPUIUUHOI
BifmoBigambHOCTI K mpaBoBoi Kareropii. Harosormeno,
1110 3a3HAUeHi 0c00M MOMKYTb OYTH HPUTATHEHI J0 TaKUX
BU/iB I0PUANYHOI BigmoBigambHOCTi: 1) agMinicTpaTuBHa;
2) mucnumnurinapHa; 3) KpuMiHaabHA; 4) MUBLIbLHO-TIPA-
BoBa. [IpeaMeTHY yBary CKOHIIEHTPOBAHO HA KPUMiHAJIb-
Hifl BiAmoBimasbHOCTi, AK HalAieBimwii, cepex mepepa-
XOBaHMX, Mipi HeraTMBHOTO pearyBaHHA [Aep:KaBM Ha
IPOTUIIPABHY AifMbHICTH aHATi30BaHUX cy6 €KTiB. Bupi-
JIEHO CTATTi 3aKOHY IIPO KPUMiHAJBHY BiANOBiAaJbHICTD
V AKHUX MiCTATHCA CKJIAAN 3JOUMHIB, IO YMOMKJINBIOITD
BoKUTTS BiJIIOBIZHMX 3aXO0MiB [0 IUX IocagoBux ocio. Ha

npukaani npaktuk Itamii, Icoanii, Himeuuwnnu Ta IlIBei-
mapii o3HafOMJIEHO ¥ IIPOAHAIi30BAHO 3 IPOBIJHUM iHO-
3eMHUM JIOCBiJOM IIPABOBOTO PETyJIOBAHHS BiTHOCHUH ¥
TaMTeIIHi# aHasoriuHiil chepi. [loBeneno, 1o i inmi gep-
’KaBM MPUCBAYYIOTh 3HAUHY yBary IbOMY MHUTAHHIO, 3Ba-
JKAIOUY Ha CTYIiHb MOTEHI[IIHNX BaroOMUX PUBUKIB y pasi
BificyTHOCTI HAJEKHUX «3aMO0LKHUKIBY. AKIIEHTOBAHO
yBary Ha JOILIBHOCTI, B pasi MOKJIMBOTO IOIITYKY ILIAXiB
i3 ymocKoHaIeHHA 3aKOHOJABCTBA 3 MUTAHDb BilTOBiTaIb-
HiCThb BHCOKOIIOCAZIOBUX 0Ci6 3a HeHaJeKHE BUKOHAHHS
000B’3KiB, MOKJIAJEHNX JePKaBOI0, 3MiCTOBHOIO # IIK-
OMHHOTO OTpAIlIOBaHHS 3aKOPIOHHOTO AocBimy. HasBamo
KJIIOUOBi peajbHI IepeBaru TAKOro MifXO0Ay, 0COOJIHBO B
yMOBaX aKTHBHOI'O IIepediry 6araTbox €BpoiHTerpaiinmx
TIpOIeCiB.

Kamwouosi caosa: nep:kaBa, BHCOKOIIOCALOBI oco0wu,
000B’I3KH, IIpaBoBe 3abe3leueHHs, OPUIUYHA BiJmOBi-
MAJbHICTB.

Summary

Kulish A. M., Kobzeva T. A. Responsibility of high-
ranking persons for improper performance of duties
assigned by the state. — Article.

The article is devoted to issues of responsibility of
high-ranking officials for improper performance of duties
assigned by the state. It is emphasized and argued that
the proper systemic functioning of the state mechanism
is the key task of all persons authorized to implement
the functions of the state and local self-government. The
exceptional importance of the so-called "high-ranking
officials” in these processes, that is, those units that
occupy a responsible and particularly responsible position
in the power vertical, is emphasized. Attention is focused
on the urgent need to study the issue of legal responsibility
of the latter, taking into account the possible increase
of a number of real risks in terms of alleged abuses by
representatives of these groups.

First of all, the circle of officials who occupy a
responsible or particularly responsible position in the
power hierarchy is determined, and the views of leading
foreign and domestic researchers regarding their vision
of legal responsibility as a legal category are considered
and analyzed. It is emphasized that the specified
persons may be brought to the following types of legal
responsibility: 1) administrative; 2) disciplinary; 3)
criminal; 4) civil law. Subjective attention is focused on
criminal responsibility, as the most effective measure
of the state's negative response to the illegal activities
of the analyzed subjects. The articles of the law on
criminal responsibility are highlighted, which contain
the composition of crimes, which make it possible to
take appropriate measures against these officials.On
the example of the practices of Italy, Spain, Germany
and Switzerland, the leading foreign experience of
legal regulation of relations in the similar field there is
introduced and analyzed. It has been proven that other
states also devote considerable attention to this issue,
considering the degree of potential significant risks
in the absence of adequate "safeguards”. Emphasis is
placed on the expediency, in the case of a possible search
for ways to improve the legislation on the responsibility
of high-ranking officials for improper performance of
duties assigned by the state, meaningful and in-depth
study of foreign experience. The key real advantages of
such an approach are named, especially in the conditions
of the active course of many European integration
processes.

Key words: the state, high-ranking officials, duties,
legal support, legal responsibility.
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INTERNATIONAL LEGAL REGULATION OF INFORMATION RELATIONS
AT THE CURRENT STAGE OF THE DEVELOPMENT OF THE INFORMATION SPHERE

Formulation of the problem. Communication is
one of the forms of communication and interaction
between people. With the development of scientific
and technical progress, it became possible to com-
municate remotely by means of information trans-
mission by means of communication. Along with
this, the means of recording information, which was
necessary for its transmission and storage, were also
developed. The modern process of communication,
mediated by means of communication, the content of
which is information organized in a certain way, is
information communication, in the context of which
the transmission of information messages takes
place. The question of the emergence of a new sphere
of international law in the information sphere was
considered by scientist V.M. Koretsky, noting that
the active development of means of communication
will inevitably lead to the emergence of "electrical
law™” [1, p. 109].

Internet users are numerous individuals [2], and
its modern capabilities allow creating, processing,
storing and transmitting information regardless
of borders and distance. The "digital” environment
created by connected multimedia devices and com-
munication networks is called "cyberspace”. Cyber-
space is an essential part of the entire information
sphere of humanity and is a "virtual reflection” of
real information communications [3, c. 383].

The modern understanding of the information
sphere and cyberspace as its part is associated with
the concept of information society — "post-indus-
trial society as a historical phase of the development
of civilization, in which information and knowledge
multiply in a single information space. The main
products of information society production are
information and knowledge" [4].

The state of research of the topic. The defini-
tion of the term "information sphere” is not pro-
vided in modern international legal documents.
The information sphere as an object of legal reg-
ulation of information law is considered in the

© A. O. Riaboshapchenko, K. A. Zhebrovska, 2022

works of such scientists as I.L. Bachilo, V.N. Lopat-
ina, M.A. Fedotova, O.A. Horodova, M.M. Ras-
solova, I.V. Aristova, N.A. Vlasenko, A.I. Deshko,
A.I. Maruschaka, V.S. Tsymbylyuka, L.C. Kharch-
enko, 0.M. Honcharenko, O.A. Baranova, B.A. Kor-
mycha, 0.V. Oleinyka and other scientists.

The aim of the article. The aim of the article is
to study the development of the information sphere,
caused by the use of information and communication
tools and technologies, and its international legal
regulation, to provide a description of the current
state of regulation of information relations at the
international level, their formation and structuring
within the framework of international information
law at the current stage of the development of the
information sphere.

Presenting main material. As noted by V. Tali-
monchyk, "in the system of international informa-
tion relations, the process of globalization led to
their qualitative transformation and the formation
of anew structure of international information rela-
tions — an information society at the universal and
regional levels. Globalization in the information
sphere found its manifestation, first of all, in the
formation of a global information society [5, p. 3].
One of the indicators for assessing the digital divide
is access to the Internet, the ability to use cyber-
space [6].

Access to the Internet is one of the topics that is
included in the agenda of the Internet Governance
Forum every year. This problem is given significant
attention in the strategy of building an information
society in Ukraine: "One of the main priorities of
Ukraine is the desire to build an information society
oriented to people's interests, open to all and aimed
at development, in which everyone could create and
accumulate information and knowledge, have free
access to them, use and exchange them in order to
provide an opportunity for every person to fully real-
ize his potential, contributing to social and personal
development and increasing the quality of life [7].
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Scientific support for the processes of informa-
tization and development of legislation aimed at
building an information society is extremely impor-
tant. Legal science studies social relations that take
place in the information sphere, and mainly from
the point of view of their regulatory and legal reg-
ulation. The definition of the concept of the infor-
mation sphere is important not only from an episte-
mological point of view, but also for determining the
features of social relations carried out in it, which
is necessary for the regulatory and legal filling of
its content at both the national and international
levels. International law, as the main regulator of
international relations, is also changing under the
influence of the development of the global infor-
mation society, in particular, the Internet. First of
all, it is about the expansion of the existing sphere
of international legal regulation, its extension to
relations in the global information society and its
virtual reflection — cyberspace. There are also insti-
tutional changes due to the transformation of man-
agement functions in the information sphere at the
global level, as an example, the management of the
domain name system on the Internet by the private
non-profit corporation ICANN, which requires the
adaptation of international law to changes in the
organization of transnational information relations.

From a legal point of view, it is important to
define and characterize the features of the informa-
tion sphere as a subject of national and international
legal regulation, which will allow to eliminate ambi-
guity at the basic level and, in the future, to create
models for normalizing the newest social relations
implemented in this sphere.

Kopylov V.A. defines the information sphere as "a
system-forming environment within which the entire
set of social relations, called information relations,
arises and is implemented” [8]. He defines the infor-
mation relations themselves as "a separate, homoge-
neous group of social relations that arise during the
circulation of information in the information sphere
as a result of the implementation of information
processes in the course of the realization of informa-
tional rights and freedoms by everyone, as well as in
the course of the performance of duties by bodies of
state power and local self-government regarding the
provision of guarantees of informational rights and
freedoms. It should be noted that the information
sphere as a system of public information relations,
which are carried out by subjects of law regardless
of the distances between them and national borders,
with the help of global information infrastructure,
was historically formed and continues to develop on
an open extraterritorial basis, and according to the
specified properties cannot be regulated exclusively
by the domestic law of one or more countries.

Yu. M. Kolosov notes: "even information dissem-
inated by the state among its population can some-

times affect international relations and, as a result,
is not always a purely internal matter of this state.
Since, by its very nature, mass information inevita-
bly interferes in the sphere of interstate relations, it
would be justified to enshrine in international law
the principle according to which states bear interna-
tional responsibility for all national activities in the
field of mass information” [9].

In this connection, a contradiction arises between
the interests of the state to exercise the sovereign
right to regulate public information relations within
the framework of the intrastate information infra-
structure and the interests of the rest of the world
community in the development of the information
sphere on the basis of the global information infra-
structure. This factor is one of the determining fac-
tors in the development of international legal reg-
ulation of the information sphere. Yu.M. considers
the role of international legal regulation of informa-
tion relations from a slightly different perspective.
Kolosova, E.S. Kryvchikova: "Mass information is
an important means of forming national and inter-
national public opinion, an integral component of
domestic and foreign policy. The use of mass media
on an international scale is inextricably linked to the
ideological struggle, the ideological struggle, the
competition of ideas should not turn into a politi-
cal confrontation. International law, in particular,
should contribute to this" [10].

Without belittling the role of international law
in the formation of world public opinion, it is impor-
tant not to forget about its main functions: coordi-
nating (internationalization, integration) — regard-
ing the development of uniform rules of behavior in
the information sphere at the international level;
regulatory — aimed at streamlining international
information exchanges between non-state actors of
transnational information relations; enforcement —
regarding states’ compliance with the rules of con-
duct in the information sphere in general and in
cyberspace, in particular; security — to maintain the
international legal order in the information sphere
and punish its violators[11, p. 54].

This is especially noticeable in the information
sphere, because social progress is largely deter-
mined by the development of this sphere, which
requires the corresponding development of inter-
national legal regulation. We also note that the law
is not the exclusive regulator in the information
sphere. Along with domestic and international
legal mechanisms for regulating social relations,
a fairly common tool is self-regulation in the form
of generally accepted norms of behavior of par-
ticipants in information processes, the so-called
netiquette (network etiquette). Self-regulation of
the behavior of social network participants based
on the rules adopted by forum participants is also
one of the forms of an informal, but in some cases
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quite effective way of organizing information
relations [12].

We should also not forget about the inherent
quality of information infrastructure, as a sys-
tem determined by technical parameters, directing
the behavior of participants within the framework
determined by the structure and algorithms of the
system, which exerts a regulatory influence on the
participating subjects of the information sphere
with the help of code. This aspect is given consid-
erable attention in modern studies devoted to the
interaction of social and technological regulation
of the behavior of participants in online interaction
[13]. Returning to the question of the role of inter-
national law in the regulation of information rela-
tions, it should be noted the all-encompassing, but
decentralized nature of information processes in the
middle of the information sphere.

Formulated by Yu.M. Kolosov's approach about
the presence of two main subjects of international
legal regulation in this area — the dissemination of
information, as well as the activities of mass media,
in our opinion, requires updating [14]. The modern
complex system of information relations, which
arise and are implemented in the global information
sphere, cannot be limited exclusively to relations
related to the activities of the mass media. After all,
mass media in their traditional sense are only one of
the subjects of information activity, a member of the
media ecosystem [15].

Such an "ecological” understanding of the rela-
tionship between the participants of information
processes further emphasizes the supranational
character of the modern information sphere and the
need for its international legal regulation. Created
by a combination of computers, networks and infor-
mation communication technologies of both individ-
ual and mass nature, the multimedia environment
has given a person the opportunity to transform
from a consumer of an information communication
product into its creator and communicator. This
became especially noticeable after the appearance
of interactive devices for individual multipur-
pose communication on the Internet regardless of
national borders. The specified international infor-
mation relations are also an object of international
legal regulation in connection with the fact that they
are supranational in nature and exist between legal
entities in different legal systems.

Investigating the peculiarities of modern infor-
mation relations, V.P. Talimonchyk analyzes the
criteria applicable to determining the international
nature of information relations. For international
information relations of a non-authoritative nature,
this author proposed three alternative criteria for
determining the international nature of relations:
the presence of a foreign subject; implementation of
cross-border transfer of information, availability of

a means of expressing information in another state
[16, p. 22]. According to another D.A. Saveliev, "the
global information space is the result of millions of
people around the world exercising their interna-
tionally recognized right to information. And in this
sense, the global information space is an object of
international legal regulation” [17].

Therefore, the information infrastructure exist-
ing at the global level cannot be limited by any ter-
ritorial borders of sovereign states, because it con-
sists of interconnected infrastructural elements at
the supranational level. Based on this, the use of
this global infrastructure by each individual clearly
means the transnational nature of the relevant
social relations, which requires the use of interna-
tional legal means of its regulation. Therefore, there
is a need for international legal support of these
relations. The peculiarities of the international legal
regulation of information and infrastructure rela-
tions are determined by the properties of the global
information infrastructure. The concept of global
information infrastructure was developed in the
USA during Clinton's presidency, with the creation
in 1993 of a specialized coordinating state body — the
Task Force on Information Infrastructure [18].

The IITF, under the chairmanship of the Sec-
retary of Commerce Ronald Brown, developed the
"Action Plan for Building a Global Information
Infrastructure™ and the "Agenda for International
Cooperation” [19]. The World Telecommunication
Development Conference in 1994 in Buenos Aires,
Argentina marked the beginning of a new direction
in the activities of the International Telecommuni-
cation Union — the global development of telecom-
munications. The agenda for the creation of a global
information infrastructure, using the principles
as a basis: encouraging private sector investment,
encouraging competition, ensuring open access to
the network for all information providers and users;
creation of a flexible legal framework that can keep
pace with rapid technological and market changes,
as well as provision of publicly available services.
These principles are outlined in the Declaration on
the Global Development of Telecommunications in
the 21st Century [20].

The global information infrastructure is the sub-
ject of legal regulation in the context of those public
information relations, the organizational and tech-
nical basis of which it acts. The technical basis of
the global information infrastructure is the global
(worldwide) communication network. The global
communication network is a set of transcontinen-
tal and intercontinental communication lines [21].
Along with the concept of global information infra-
structure, the term Critical Information Infrastruc-
ture is also used. The Committee of the Council of
Europe Convention on Cybercrime uses, in particu-
lar, the following definition: "Critical infrastruc-
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ture can be defined as systems and assets, whether
physical or virtual, that are so vital to a country
that their malfunction, failure or destruction would
have a devastating effect on national security and
defense, economic security, public health or safety,
or any combination of these issues” [22]. This name
characterizes, on the one hand, the vital function
of information infrastructure for nations, peoples,
continents and the entire information sphere of the
planet, and on the other hand, vulnerability to risks
and threats.

Conclusions.The information sphere is a sys-
tem of public information relations, which are car-
ried out by legal entities using the existing infor-
mation infrastructure at the national and global
levels. At today's stage of interpenetration of
communication means and technologies in every-
day social, economic and political life, the fate of
humanity depends on the functioning of the infor-
mation sphere. At the same time, the information
and communication resources themselves acquire a
new status of universal value compared to previous
periods of human history. This is based on an under-
standing of the limitations and vulnerability of this
vital resource. Taking into account the cross-border
nature of information relations in this global infor-
mation sphere, the need to organize them by choos-
ing at the global level uniform technical, technolog-
ical and regulatory approaches and applying joint
agreed measures is increasing to a great extent. The
achievement of these goals is carried out, among
other things, through international cooperation
and the adoption of international legal acts, taking
into account the existing experience in regulating
cross-border information relations acquired during
the history of the development of international law.
The result of this evolution is the formation of a
new field in the system of international law — inter-
national information law.
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Summary

Riaboshapchenko A. O., Zhebrovska K. A.
International legal regulation of information relations at
the current stage of the development of the information
sphere. — Article.

Modern international information law is based
on trends in the formation of a global information
society under the influence of the development of
electronic means of mass communication. International
information activity is one of the leading principles
of international information law in the conditions of
the formation of a global information society, a global
information civilization, a global information culture, a
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global international information order, and information
security of the international community. The main
categories of international information activity include:
international information, international information
resources, international information space, international
information policy, international information relations.
International information relations are cross-border
relations that arise in various spheres of life of people,
societies and states during the acquisition, application
(use), distribution and storage of information.
International information relations can be considered
as those that arise, change and cease in various spheres
of activity of states, societies that form them, the
international community (world community) during the
distribution, receipt and application of information by a
person regardless of his state affiliation, citizenship, etc.
The peculiarity of international information is that it is
considered as a component of global communication, the
purpose of which is to clarify the patterns of interaction
between societies. International information relations
are defined by information processes between subjects
regarding objects of international cooperation. Currently,
itis recognized at the international level that information
is the main value not only for a person, but also for
society, as a production resource. The international
information space is a cross-border, transnational space
in which the international information environment
of humanity is implemented. In the international
information space, the information phenomena,
processes and information relations of mankind are
carried out and perceived in relation to the creation,
distribution (diffusion), collection, display, registration,
accumulation, preservation, protection, protection
of information, information products, information
resources. Thus, international information law is related
to the participation of states in international relations
regarding the formation of international principles,
traditions, norms, standards of behavior of subjects of
international relations in the global information space.

Key words: information society, international
information law, information legal relations, information
sphere, international information.

Anorania
Ps6owanuenko A. 0., JKebposcvka K. A.
MisknapomHO-IpaBOBe pery;I0BaHHA iH(opMamiitHNx

BiTHOCHH Ha Cy4aCHOMY eTami PO3BUTRY iH(opManiiinoi
ctepu. — Crarra.

Cyuacue MiKHapOIHe indopmaniiine IIpaBo
I'PYHTYEThCA Ha TEHIEHIIAX (DOPMyBaHHA II00AILHOTO
iH()OpMAIiHHOTO CYCIiJbCTBA IIiJi BILIMBOM PO3BUTKY

eJIeKTPOHHUX 3ac00iB MacoBoi KomyHikamii. Miskzapogaa
imdpopmamnifina miAApHICTE € OfHi€0 i3 MPOBigHUX
3acajJi MiKHapOZHOTO iH(OpMAaIifiHOro IpaBa B yMOBax
CTAaHOBJIEHHA II00AJBbHOTO iH(POPMAIiFTHOTO CYCIIiILCTBA,
raobanpHOl  iHQopmamifimoi mwmsimisarii, rIo6asbHOI
indopmamniiinoi KyabTypHu, TI00AJBLHOTO MiKHAPOMHOTO
inopmamnitfinoro mopAAKy, iHGopMamiiiHol Gesmeru
MiKHApPOAHOTO CIiBTOBapucTBa. [0 OCHOBHUX KaTeropiit
MixkHapopHoi  inopmamiiinoi  gigapHOCTI  MOYKHA
BimHecTn Taki: MiKHapozHa iH(popMaIid, MiXHAPOIHI
inopmaniiini pecypcu, MikHapogHUN iH(pOpPMAmiKHUX

mpoctip, — MiKHapoxgHa — iH(opMmariiiHa — IOJITHKA,
MikHapomHi iH(opmamifimi BigHOocwHEM. MixuHapomgHi
imdopmamifini  BifHOCMHM — Ile  TPAHCKOPAOHHI

BiHOCMHU, fAKi BMHUKAIOTh y pPi3HOMAaHITHHX cdepax
SKUTTENISIBHOCTI JIOJel, CYCHiJIBCTB i Jdep:kaB Ipu
oJep:KaHHi, 3acTOCYBaHHiI (BMKOPHMCTaHHi), MOIIMPeHHI
ra 30epiranui imgopmarrii. Mixuaponui indopmariitui
BiTHOCHHU MOKHA DPOBTJIANATH AK TaKi, [0 BUHUKAIOTH,
3MIiHIOIOThCA 1 NPUIUHAITHCA Y PIBHOMaHITHUX cdepax
IiAJBHOCTI Jeps:KaB, CYCIOLIBCTB, fAKi iX yTBOPIOIOTH,
Mi’KHapPOAHOTO CIIiBTOBAPUCTBA (CBiTOBOI CHiIBHOTH) IIpU
PO3MIOBCIO/I?KEHH], OJIeP:KaHHI Ta 3acTOCyBaHHi iH(GopMmaIrii
JIIOAVHOI0 He3aJIeXKHO Bifm ii Jep:KaBHOI IPHUHAJIEIKHOCTI,
rpomaggHcTBa  Tomo.  OcobamBicTiO  MiKHApPOIHOI
ingopmalii € Te, 1[0 BOHA POSTAALAETHCA AK CKJIAZ0BA
raobanpHOi KOMyHiKamii, Mera gKoi — 3’sScyBaHHS
3aKOHOMIipHOCTell B3aemomil cycmiibeTB. MikHApOmHI
iHdopManiiHi BiTHOCHHY BUBHAYAIOTHCA iHPOPMAIi HHIM U
mpoIecamMy Mix cy6’ eKTaMu 1[0/10 00’ €K TiB MiKHAPOLHOTO
cuiBpobitTHunTBa. Hwuni na MikHapogHOMy  piBHI
ycBizomeHo, 110 iH(opMAaIlif € OCHOBHOIO I[iHHICTIO He
TLIbKY I/ JIOAUHU, ajie i CYCIibeTBa, AK BUPOOHUUMUI
pecypc. MixxHapopuuit iHpopMamiiHux mpoctip — Ie
TPAHCKOPJOHHUH, TPAHCHAI[IOHAJBHUH TIPOCTIp, Y AKOMY
pearnizoBaHe MiKHaApoAHE iH(OpMAaIiliHe CepefOBUIIE
JI0ACTBA. ¥ MiKHAPOZHOMY iH(pOpPMAIiHHOMY IPOCTOPI
3MiMCHIOIOTHCA 1 cUpuiiMaroThesa iH(GOpPMAIiliHI ABHUIA,
mpouecu Ta iH(opMaliiiHi BiZHOCMHM JIIOACTBA IIOJO
CTBOPEHHS, PO3IMOBCIOKeHHSA (IOITUPeHH:A), 30MpaHHS,
BimoOpasKeHHs, peecTpallii, HAKOMUUEHH:A, 30epeKeHHs,
0XOpoHHU,  3axmcry  iHGopmamii, iH(opMaImiiHAX
OpoAyKTiB, iH(opManifinux pecypciB. Takum UYMHOM,
MisKHapoiHe iH(opMaIliiiHe TPaBO NOB’A3aHO 3 YUACTIO
Iep:KaB y MidKHAPOAHUX BigHOCHHAX 11070 (HOPMYBaHHS
MiKHApPOJAHWX NPUHIIUIIB, TPAAUIliii, HOPM, CTaHAAPTiB

mOBeNiHKM  Cy0’€KTiB  MIKHApOZHWX  BigHOCMH y
rao0anbHOMY iH(GOPMAIiHOMY IIPOCTOPI.

Kawuosi  caosa:  iHdopmallifime  CyCIiIbCTBO,
MiKHapomHe iH(opMalifime mpaBo, iH(opMaIiitui
TpaBoOBifHOCUHY, iH(opMaIiiina cdepa, MiKHaApOTHA
indopmaris.
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SABE3IIEYEHHS ITIPABA HA BE3OILJIATHY ITPABHHYY JOIIOMOI'Y
B AIMIHICTPATUBHOMY CYJOYHNHCTBI

HesBaxkatoun Ha NOPUAHATTA PALY HOPMATHUB-
HO-IIPABOBUX aKTiB, 110 CTOCYIOTHCA MUTAHD HATAHHSA
0es30rmIaTHOI ITPaBHUYOI JTOMOMOTH, a TAKOM HAasB-
HicTh MiKHAPOAHUX 3000B’sd3aHb, B YKpaiHi icHye
morpeba y 3a0esmeueHHi TAKOro mpasa. Peasmisaris
3a3HAUEHOTO ITPaBa CIPUATIME JOCTYILY I'POMAIH 10
sKicHOI OesomraTHOI TPAaBHUYOI JOIOMOTH Ta IIOJ0-
JIAaHHIO KOPYIIIiHMUX TPOSABIB y IIiil cepi, BigTak
CTBOPEHHIO HAOJIMKEHOI [0 €BPONEeNChKUX CTAHIAD-
TiB cucTeMu 0€30IIATHOI TPABHUYOI JOTIOMOTH.

IlepemyciMm BapTO 3BEpHYTH yBary, IO B8TifHO
3i BMiHaAMM KOHCTHUTYIiHHO-TIPaBOBOI pedopMu
3 uepBHA 2016 p. BepxosHoto Pazmoio Yxpainu 06yio
npuiHATO 3akoH YKpainu «IIpo BHeceHHS 3MiH 10
Komcrurymii Yrpainu (1ogo mpaBocyansd)», AKUM
KOHCTHUTYI[ilfHe IIpaBO HA IIPABOBY AOIOMOTY OYJIO
pemakIifiHO 3aMiHeHO Ha IIpaBOo Ha mpodeciiiHy
IpaBHUYY JOIOMOTY. AHATi3yroun I1i 3MiHM, MOKHA
3po0MTH BUCHOBOK, IO iX BHeceHHS 10 OCHOBHOTO
3aKoHY MaJio Ha MeTi He 3BY:Ke€HHSA a00 K PO3IIHU-
pPeHHA 3MiCTy IIpaBa Ha IIPABOBY AOIIOMOTY, a caMe
IIpUBeNeHHSA TepMiHOJIOTi] Y BigmOBigHiCTD 0 cTaH-
napTiB ykpaincekoi moBu [1, ¢. 98]. Tomy B acnexTi
IIbOTO JOCTiMKeHHA MOHATTA «IIPAaBOBa JOIIOMOTA»
Ta «IIpaBHUYA JOIOMOTa» OYAYTh POSTIAJATUCT K
TOTOKHi.

[TuranHa mpodecifinoi mpaBHUYOI JOIIOMOTH OYJIH
Ta B3AJUMIAIOTHCA IPEIMETOM HAYKOBUX PO3POOOK
BueHUX, cepen axkux [. A. 'yauma, A. B. [)xyceKa,
B. M. IcakoBa, A. T. Komsoxk, B. B. Koneiiunkos,
0. B. Kyssmenko, B. C. Jluuko, M. T. Jlomxyk,
II. O. Hepgbaitino, O. I'. fIHoBcbKa Ta iH.

Crnig sasmaumtu, 1mo crarta 59 Komcruryii
YKpainu BCTAHOBIIOE, 1[0 KOKEH MAa€e IIPaBo Ha IIPO-
(becifimy mpaBHMYY AOIOMOTY. ¥ BHUIAAKaX, Imepej-
0aueHNX 3aKOHOM, IS JOIIOMOr'a HagaeThCcd 0e30Il-
natHo. KokeH € BiTbHUM y BUOOPI BaXMCHUKA CBOIX
mpaB [2]. Ile nmpaBo € ogHUM i3 KOHCTUTYLIiNHUX,
HeBiJ’eMHUX IpaB JIOAWHY i Mae 3arajbHUN Xapak-
Tep. ¥ KOHTEKCTi YaCTUHU MepPIToi miei cTaTTi «KoKeH
Ma€ IPaBo Ha MPABOBY JAOMOMOTY» MTOHATTS «KOMKEH»
OXOILTIOE BCix 0e3 BUHATKY 0ci0 — rpoMagsaH YKpa-
iHm, iHOBeMIIiB Ta 0ci0 Oe3 rpoMagsHCTBA, AKi mepe-
OyBaroTh Ha TepuTopii YKpainu. 3mificHeHHS IpaBa
Ha IIPaBOBY MOIOMOI'Yy 3aCHOBaHEe HAa JOTPUMAaHHIL
IPUHIUIIB PiBHOCTI BCiX Iepe; 3aKOHOM Ta BifcyT-
HOCTi gucKpuMiHamii 3a O3HaKaMu pacu, KOJbOPY

© B. 0. Cmacerko, 2022

IIKipHu, TONMITUUYHUX, PEeNIridHUX Ta iHIUX IepeKo-
HaHb, COIIAJBbHOTO IIOXO/KeHHs, MAHOBOTO CTAHY,
MicIld IpPOKMBaHHS, 38 MOBHUMHU ab0 iHITUMY O3HA-
kamu (craTTd 21, HacTuMHU mepIna, Apyra craTTi 24
OcnoBHOTrO 3aKoHy YKpainu) [3].

Y HaykoBi#l JiTepaTypi icHyOTb pisHi migxomu
no medimimii mOHATTSA «IpaBHMYA Homomoras. Haii-
OiIBIN TOIMTMpEHi B IOPUAMYHINA HAYIN MiAXOAU IO
BUBHAUEHHS KaTeropii IpaBHUYOI JOIOMOTH Xapak-
TepU3YIOTH ii AK AiAJIbHICTH, MOCHYIH, ITPABOBiTHO-
CHMHM, mpaBo abo Mo:kJauBicTb. HalmominbpHimmum
BUIJINAE IMUPOKUU MiAXil 0 BM3HAUEHHS IIpaBa
Ha IIPAaBOBY AOIOMOI'Y K IIPABOBUX MOXKJIMBOCTEH,
peasisaria akux mMae OyTu rapaHTOBaHA B YCiX pery-
JIbOBAHUX IIPAaBOM cdepax CYCHiJIbHUX BiJHOCUH,
y TOMY YHCJi B TUX BUMAAKaX, KOJU peajisalisa mpas
i 000B’3KiB He MOB’sg3aHAa 13 IOPUIUYHUM KOHQJIIK-
tom [4, c. 166].

3aK0HO/JaBYO BCTAHOBJIEHO, IO BiAIOBiZHO 10
4. 3 ct. 16 Kogexcy agmMiHicTpaTHBHOTO CYIOUMHCTBA
Yxpainu OesomraTHa IpaBHUYA OITOMOTa HAJAETHCS
B IIOPAAKY, BCTAHOBJEHOMY 3aKOHOM, II[0 PEryJIIOE
HajgaHHA Oe30maaTHOI mpaBHUYOI fomomoru [5]. Boa-
Houac 3akoH YKpainu «IIpo GesommaTHy IIpaBOBY
JOIIOMOT'y» Tepenbauae, 1o 0OesomIaTHA IIpPaBOBa
JOIIOMOTa € IIPABOBOIO JOIIOMOI'0IO, III0 FAPAHTYETHCS
Jep:KaBoi0 Ta MOBHICTIO a00 YaCTKOBO HANAETHCSI 3a
paxyHOK KomrTiB [lep:kaBHOTO 6IOMKeTy YKpaiHu,
MicieBux O0A:KeTiB Ta iHmux mxepea. [Ipu mpomy,
IpaBo Ha 0e30IJIATHY IIPABOBY JOIOMOTY BM3HAUA-
€Tbes K rapanToBana Korcturyitieio YKpaiHu MOXK-
JUBicTh TPOMAASAHNHA YKpainu, iHoseMIis, ocodu Oe3
IPOMAJSIHCTBA, Y TOMY YHCJi OisKeHIa uu ocobu, SKa
moTpebye MOJATKOBOTO 3aXMUCTY, OTPHMATH B IIOB-
HOMY 00cs3i 6es30maTHY IEePBUHHY IPABOBY AOIO-
MOTY, a TaKOK MOXKJIMBICTH IEBHOI KaTeropii ocib
oTpuMaTy 6e30IJIATHY BTOPUHHY MIPABOBY JOIOMOTY
y BUNIAKAX, mepeabaueHux mumM 3aKkoHoM [6].

Y cBoro uepry, nyHKT 1 crarti 6 €Bpomeiichbkoi
KoHBeHIIii 3 mpaB sogunu (xaii — EKILJI) i craTTa 47
Xaprii ocHoBHEUX ITpaB €Bpomelicbkoro Cowo3y rapaH-
TYIOTh IIPABO HA IPABOBY AOIOMOTY B IIUBiIHLHOMY
(HexpuminanbHOMY) mpoBagKeHHi. Ile mo3BOIAE
oco0aM OTPHUMATH AOCTYII 0 IPABOCY A He3aIEIKHO
Bix ixuix (inancoBux moxkauBocteil. Tak, y cupasi
«Eiipi mpotu Ipaaugii» (Airey v. Ireland) sasgBuuIlsg
3BEPHYJIACI 3 3a5BOI0 IIOZ0 OKPEMOr0 MPOKUBAHHS
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3i cBOIM 40JIOBiKOM, ajie He 3MOTJIa OTPUMATH HAaKa3
CYIY, OCKLIbKY 32 BiICyTHOCTi 6€30I11aTHOI TPaBOBOL
TOIIOMOTY BOHA He MOTJIa JO3BOJUTHY c00i BUTPATH Ha
aJBoOKarTa. CBPOIENChLKUI CY/I 3 IPaB JIOANHY (Tasi —
€CILJI) migrBepaus, mo, xoua m. 1 crarti 6 €KILJI
YiTKO He mepegdauae MpaBoOBOi JOIOMOTH B IIMBiJb-
HOMY IIpoIleci, [gep:kaBu MOMKYTh ii HamaBaTu,
AKII0 TaKa JOIOMOTa HeoOXigHa Iis 3a0e3meueHHs
e()eKTUBHOTO HOCTyHy no cyny. Lle He crocyeTncsa
BCiX cmpaB IMOZO IMBiIBHMUX IpaB Ta 000B’A3KiB,
0araTo 3aJeXUTh BiJl KOHKPETHUX 00CTaBUH KOMKHOL
cmpaBu. ¥ Iii cupasi BiimoBigHUMU (haKTOpAMU Ha
KOPHUCTD 6€30ILIaTHOT0 HaJaHHA IPABOBOI JOIIOMOTH
OyJu: CKJIATHICThL IPOIEAYPHM Ta MHUTAHL IIPABa;
HeoOXimHiCTh BeTaHOBJIEHHS (DAKTiB HA OCHOBi eKc-
IIePTHUX CBiUeHb Ta NOMUTY CBiAKiB; cIpaBa CTOCY-
BaJacs CIOPY MOAPYKIKS, IO BKJIIOUAIO eMOIiHY
CKJIALOBY, BiiTaK CyZ BM3HAB IMOPYILIEHHA CTATTi 6
EKILJI[7,c. 61].

HacrynmaumM Ba:KJMBAM AaclIeKTOM HaJaHHSA
0esommaTHOI HmpPaBHWUYOI JOIOMOTH B aAaMiHicTpa-
TUBHOMY CYZOUYMHCTBiI Mae OyTu mepeBipka (pinam-
coBOro cramy ocobu ((piHaHCOBHI TecT) Ta CYTi
cupaBu (cyOCTAaHTHUBHUI TecT). [lep:KaBu MOMKYTH
BUDIIIyBaTH, 4u Oyae HafaHHA IIPABOBOI JOIIOMOT'U
B iHTepecax NIpaBOCYIAsA, OGepyuu MO yBaru: BaK-
JUBIiCTH CIpaBu A 0cO0M; CKIAAHICTH CIpPAaBU;
CIPOMOXKHICTE 0coOu cebe mpeacTaBaATH. SIcKpa-
BUM IIPUKJAJOM 3acCTOCYyBaHHA (DiHAHCOBOTO Ta
cybcTaHTUBHOTO TecTy € cpaBa «MakBikap mporu
Cnoayuenoro Kopoaisera» (McVicar v. the United
Kingdom). Tak, s3agBHHK Omy0JiKyBaB CTATTIO,
y AKifl IPUITYCTUB, IO BiTOMUI CIIOPTCMEH BXKUBAE
pomiur-nmpemapatu. CIOpPTCMeH 3BUHYBATHUB HOTO
B HakJemi. 3adABHUK, AKUH He MaB IIPeJCTaBHUKA,
IpPOTPaB CIPaBy Ta MaB CILIATUTH BUTPATH, OB’ -
3aHi 3 CyZOBUM PO3TJALOM, BiH IIOCKApPKUBCA 0
€CILJI, mo BifcyTHiCTH TPABOBOI IOMIOMOT'M CTAHO-
BUJIA TOPYIIEHHA HOTO IpaBa Ha MTOCTYI 1O CYAY.
€CIIJI mocranoBuB, 10 000B’SI3KOBiCTH IOPUIUU-
HOTO IIPeJCTABHUIITBA 3aJE€KUTh Bil KOHKDPETHUX
o0cTaBUH cIpaBu i, 30KpeMa, Bifi Toro, uum 3MoTJIa
0 1g ocoba HANEKHUM UMHOM i 3aJ0BiJIbHO IIpej-
CTABUTHU CBOIO CIOpaBy 0e3 JOIMOMOTI'M IOPHUCTA.
[Ipuununu, aKi sacTocoByBanucs A0 BiAmoBigaua
B IIi#f cupaBi, Oy/au imeHTUUHI TUM, IO 3aCTOCOBY-
Banucsa mo cupasu «Eiipi mporu Ipmamgii» (Airey
v. Ireland). ITosoB 11070 HakJgeny OyB momaHuii 10
Bucoxkoro cyay BigHOCHO 6araToi Ta BiZoMOIO 0CO-
0of0. 3afBHUK NOBHHEH OyB BUKJIMKATU CBiIKiB
i mocaim:KyBaTH HOKA3U B XO[i CYZ0BOI'0 POSIJIANY,
SKUI TpuBaB OiJbllle JBOX THKHIB. 3 iHIIOr0 OOKY,
BiH OyB m0o0pe OCBiUeHMM i JOCBiqUEHUM KypHATiC-
TOM, AKHUI OyB 61 3MaTHUL (OPMYIIOBATH IEPEKOH-
JUBi apryMeHTHu B cyAi. 3a Takux obcraBuH Cyx He
BU3HAB mopyieHHs 1. 1 crarti 6 EKILJ[7, c. 66].

[le ogHUM BaKIMBUM IUTAHHAM HaJaHHSA 0€30-
IIaTHOI mpodecifinol mpaBHUYOI TOIOMOTH € MOK-

JIUBICTh HAJAHHS MPABHUYOI JOIIOMOTH IOPUIUYHUM
ocobaMm, 3 OIJIALY Ha Te, IO OCTAHHI MOMXYThH OyTH
CTOPOHOIO B afiMiHiCTpaTMBHOMY IIpolieci. ¥ cmpasi
«Himernbka ~ eHepreTWuHa  TOPTOBO-KOHCAJITHWH-
ropa Kowmmauig mpotu Pegeparusuoi PecmyOmiku
Himeuunna» (DEB Deutsche Energiehandels und
Beratungsgesellschaft mbH v. Bundesrepublik
Deutschland) kommamis DEB (emeprosabesmeuy-
BaJIbHA KOMIIAHifA) Majia HaMip IOJATH II030B MPOTH
nep:kaBu HimeuumHa 3a 3aTAryBaHHA BUKOHAHHSA
IBOX TUPEKTHUB, IO, 3TiAHO 3 ii 3aABOI0, IPU3BEJIO
no ¢inamcoBux BTpaT. KoMmaHis cTBep/KyBaa, 1o
y 8B’A3KY 3 IIMMHU BTpaTaMy BOHA He MaJja KOIITiB
IJIS CILJIATH CYJOBUX 300piB a00 OmIaTH afBOKAaTa, AK
TOTO BUMAaraB 3aCTOCOBHUI IIPOIleCYaTbHUH KOIEKC.
CTopoHM mpoIiecy MOBWHHI OyJIM OpraHisyBaTu 10pu-
IUYHE IPeACTaBHUIITBO, ajie IPaBOBa JOIIOMOTA I0pH-
IWYHUM ocobaM OyJjia HOCTYIHA JIWIIE 3a «BUHATKO-
BUX oOcTaBuH» . HiMeIbK Ui CyI TepeiaB e TUTAHHSI
Ha posriang go Cymy €spomneiicbkoro Corody (CEC),
AKUHT PosTIIAHYB cynoBy npaktury €CILJI, Ta 3asHa-
YWB, 10 HAJAHHA IPABOBOI JOIMOMOTH IOPUIUYHUM
ocobaM He € IPUHITUIIOBO HEMOMKJIMBUM, aJIe Ma€ OIli-
HIOBATHCA 3 YPaXyBaHHAM 3aCTOCOBHUX HOPM i CUTY-
arii xommamii. IIpm ominHmi 3ammTiB Ha ;omoMOry
HaIliOHAJbHI Cya¥ IOBUHHI BpaxoByBaTu: 1) mpegmeT
CY/ZI0BOTO II030BY; 2) UM Ma€ 3aSBHUK OOI'PYHTOBaHi
MePCIeKTUBU Ha YCmixX; 3) BaMKJIMBICTH IpeaMeTa
CIIOPY [AJiS 3asABHUKA; 4) CKJIATHICTh 3aKOHOIABCTBA
Ta MIPOIEAYPH, IO 3aCTOCOBYBAIUCH; D) CIPOMOK-
HicTh 3adBHMKA e(QeKTWBHO IIPEACTABIATH cele;
6) U1 MOKYTb BUTPATHU, TOB’A3aHi 3 TPOBAKEHHIM,
CTAHOBUTY HeIlepPe0OPHY MEPEIIKOAY AJIA JOCTYIIY 10
cyny [7, c. 62]. BigmoBigHo mo mpuHIUIY eheKTUB-
HOTO CYZOBOTO 3aXMCTY, 3aKpimaeHoro B craTTi 47
XapTii ocHoBHUX 1paB €C, 10puaMYHi 0c06M MOKYTh
OoTpuMyBaTH 0€30ILJIATHY ITPABOBY JOIIOMOTY .
BpaxoByioun BUIIeBUKJIAJEHE Ta CIIUPAIOUNCDH Ha
mpaktury €CILJI, BapTo mizcymyBatu, IO Ha ChO-
rofHi icHye moTpeda y BCTAaHOBJIEHHI KpUTEPiiB momo
MOKJIMBOCTI OTPUMaHHS 0Oe3omaaTHOI mpodeciiinol
IPaBHUYOI JOMOMOTM Y aAMiHiCTpATHBHOMY CYI0-
YMHCTBI Ta iX 3aKOHOZABUOMY 3aKpimieHHi B YKpa-
iHi 3 ypaxyBaHHAM €BPOIEWCHKOI MPAKTUKU IIOJ0
(biHaHCOBOTO Ta CyOCTAHTUBHOTO TECTiB.
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Anorania

Cnacenko B. 0. 3a6e3neueHHs npaBa Ha 0e30IJIATHY
MpPaBHUYY TOTMOMOTY B AaAMiHiCTPATHBHOMY CYAOUMH-
ctBi. — Crarrd.

¥ craTTi pO3TIIAHYTO HAYKOBI MiAX0AU 0 BU3HAUEHHS
I0pUIUYHOl KaTeropii «mpaBHMua Jomomoras. BcraHOB-
JIEHO, II[0 Ha ChOTOAHI icHye moTpeba y e(eKTHBHOMY
3abe3meueHHi mpaBa Ha 0E30ILIATHY IPABHUUY TOIOMOTLY.
IoBeneHo, 110 peasisdalia 3a3HaUeHOTO IIpaBa CIPUATUME
JOCTYIy TPOMAajsdH IO sAKicHOI 0e30IIaTHOI IpaBHUYOL
JIOTIOMOTH Ta IOMOJAaHHI0 KOPYHIIMHMUX HPOSBiB y mmiit
cepi # cTBOpeHHIO HAOMMIMKEHOI 0 €BPOMEHCHKUX CTaH-
JIapTiB cucTeMu 0€30ILIATHOI MPABHUYOI JOIOMOIH. 3BEp-
HEHO yBary, I0 KOHCTUTYI[iiHe IIPAaBO Ha IIPABOBY JOIIO-
Mory 0yJI0 pelaKkIiiiHO 3aMiHEHO Ha IIPaBo Ha IPOdeciiiHy
IPAaBHUYY JOIIOMOTY, III0 MaJji0 Ha MEeTi He 3BYKeHHA a00
JK POSIIMPEHHS 3MIiCTy IIpaBa HA IIPABOBY JAOIOMOTY, a
caMe IIpUBeJIeHHA TePMiHOJIOTI{ BiITIOBiIHO 10 cCTAaHAAPTiB
yKpaiHCchbKOi MOBHU. 3a3HAUEHO, 1[0 IPABO Ha 0e30ILIATHY
IPaBHUYY JONOMOI'Y BIBHAUAETHCA AK rapaHToBana KoH-
CTUTYIi€I0 YKPAIHU MOXKJIUBICTh 'POMafAHUHA YKpainu,
iHO3eMILd, 0co0H 6e3 rPOMAaJIHCTBA, Y TOMY UHCJI 6isKeHIa
4y 0cobu, sKa MOTpedye JOAATKOBOTO 3aXMCTy, OTPUMATH
B IIOBHOMY 00Cs3i 0e30IIaTHY IEPBUHHY IIPABHUYY JOIO-
MOTY, a TaKOK MOKJINBiCTH meBHOI Kareropii ocié orpu-
MaTy 0e30IJIaTHY BTOPUHHY IPABHUYY JOIIOMOTY Y BULIA-
Kax, mepef0aueHnX B3aKOHOJABCTBOM. 3alpPOIOHOBAHO
IIpU BU3HAUEHHI MOXKJIMBOCTI HaJaHHSA 0e30ILIaTHOI IpaB-
HAYOI JOIOMOTHW BIifiCHIOBATH IepeBipKy (iHaHCOBOTO
crany ocobu ((hiHaHCOBUI TecT) Ta CyTi cipaBu (cyOcTaH-
tuBHUHE Tect). IIpoimocTpoBaHO 3a3HAUEHE MPABMJIO HA
capasi «Eiipi nmporu Ipnaugii» (Airey v. Ireland) ra cupasi
«MaxBikap npotu Cnosyueroro KopoaiscrBa» (McVicar
v. the United Kingdom). IIpoananizoBano MOKJIUBICTH
HaflaHHA 0e30IIaTHOI MPaBHUYOI HOTOMOTH IOPUAUIHUM
ocobam. Ha mpukiazni cupaBu «Himembka eHepreTwyuHa
TOPrOBO-KOHCAJITHHIOBA KOMIaHisg mpoTu PegepaTHBHOL
Pecny6riku Himeuunna» (DEB Deutsche Energiehandels
und Beratungsgesellschaft mbH v. Bundesrepublik
Deutschland) kommamis DEB (emeprosabesmeuyBajibHA
KOMIIaHif) BCTAHOBJIEHO, IO HAJAHHA IPaBHUYOI JOIO-
MOTH IOPUAUIHUM 0c00aM Mae€ OI[iHIOBATHCA 3 ypaxXyBaH-

HAM ycix 00CTaBUH: IPEAMETY CYZOBOTO TO30BY; UM Ma€
3adBHUK OOI'PYHTOBAHI IIEPCIEKTUBY HA YCIiX; BAMKJINBO-
CTi TIpeaMeTa CIOpY /A 3adBHUKA; CIPOMOMKHOCTI 3asB-
HUKA e(eKTUBHO IPeCTaBIATH cebe.

Kamwouosi cnosa: mpaBHWYA Jomomora, mnpodeciiina
mpaBHMYA [JOIOMOTa, aAMiHiCTpaTWBHE CYIOUYMHCTBO,
3aXMUCT IpaB, cBOOOA (isMuHMX 0Ci0, 3aXUCT IIPaB i 3aKOH-
HUX iHTepeciB IPUIUUHAX 0Ci0

Summary

Spasenko V. O. Ensuring the right to free legal aid in
administrative proceedings. — Article.

The article discusses scientific approaches to defining
the legal category "legal aid”. It has been established that
today there is a need to effectively ensure the right to
free legal aid. It has been proven that the implementation
of this right will contribute to citizens' access to high-
quality free legal aid and to overcoming corruption in
this area and to the creation of a system of free legal
aid close to European standards. Attention is drawn to
the fact that the constitutional right to legal aid was
editorially replaced by the right to professional legal
aid, which was not aimed at narrowing or expanding the
content of the right to legal aid, but rather bringing the
terminology in line with Ukrainian language standards.
It is noted that the right to free legal aid is defined as
the possibility guaranteed by the Constitution of Ukraine
of a citizen of Ukraine, a foreigner, a stateless person,
including a refugee or a person in need of additional
protection, to receive free primary legal aid in full, as
well as the possibility of a certain category of persons to
receive free secondary legal aid in cases provided for by
law. When determining the possibility of providing free
legal aid, it is necessary to check the financial status of
the person (financial test) and the essence of the case
(substantive test). The specified rule is illustrated by
the case "Airey v. Ireland” (Airey v. Ireland) and the
case "McVicar v. the United Kingdom" (McVicar v. the
United Kingdom). The possibility of providing legal aid
to legal entities was analyzed. On the example of the case
"Deutsche Energiehandels- und Beratungsgesellschaft
mbH v. Bundesrepublik Deutschland” (DEB Deutsche
Energiehandels- wund Beratungsgesellschaft mbH
v. Bundesrepublik Deutschland), the company DEB
(energy supply company) established that the provision
of legal aid to legal entities must be evaluated taking
into account all the circumstances: subject matter legal
action; whether the applicant has reasonable prospects
for success; the importance of the subject of the dispute
for the applicant; the applicant's ability to represent
himself effectively.

Key words: legal aid, professional legal aid,
administrative proceedings, protection of the rights and
freedoms of individuals, protection of the rights and
legitimate interests of legal entities.
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KJACU®IKANIIA TEMIIOPAJBHUX XAPAKTEPUCTHR CYJOBOT'0 AIMIHICTPATUBHOI'O
ITPOIIECY ITPH BUPIIIEHHI IIOJATKOBUX CIIOPIB IIIJ] YAC JII KAPAHTUHY

AxryansHicTs Temu. OnHicio i3 KJII0UOBUX IIPO-
OseM TapaHTyBaHHS peaJisalii mpaBa Ha CYZOBHIA
3axuCT € 3ab6e3neueHHA eQ)eKTUBHOCTI CYIOUMHCTBA.
MixxkuapomHi cTanzapTy y cepi cyZ0unHCTBA Iepe-
0aualoTh BUMOTH IOA0 e(DeKTUBHOTO CYZOBOTO PO3-
Iy, SKWAH TO0B’A3YIOTh i3 MOHATTAM PO3YMHOTO
CTPOKY, IO IIOB’A3aHO i3 PEKOMEHJAIliAMU CIIPO-
CTUTH CYZOBUI IPOIleC, 3a0e3IeUNTH HOT0 'HYUKiCTD,
OIlepaTUBHICTh i3 30epeKeHHIM rapaHTiil, ki HagaHi
VUYaCHMKAaM IIPOIeCy IpollecyaJbHUMU HOPMaMu, Ta
BHMCOKOTO piBHA AKoCTi mpaBocynas [1, c. 312]. Ina
TOr0, 100 3amobirTé i He AOMYCTUTU MOPYIIEHHS
BUMOTH PO3YMHOCTI CTPOKY POBTJIALY CIPABU, MiK-
HAPOAHUMHU CTAaHIAPTAMHU IIPOIOHYETHCA 3aIPOBA-
IUKeHHS HMB3KM OpPraHisamiifHWX 3aXOM;iB: BCTAHOB-
JIEHHA KiJBKOCTi CYZOBUX 3acifaHb IIOM0 PO3TISILY
cupaBu (He Oinbllle OBOX); MPUNWHEHHSA OYIb-AKUX
c1Ipob HeTpaBOMipPHOTO BUKOPUCTAHHSA CYAOBUX IIPO-
Imenyp i3 3aCTOCYBaHHAM CAaHKIIM IO CTOPiH i agBo-
KATiB 3 MeTO0 3a0e3MeUeHHI MOKJINBOCTI peaisarrii
CY[eI0 TpaBa KOHTPOJIOBATH 3JI0BXKUBAHHS IIPOIIe-
COM, 3aCTOCOBYIOUM CAHKIIil 10 CTOPiH UM aJBOKATIB;
cBo0OJa BU3HAUEHHA CyAner0 (popMu BeJeHHSA CYIO-
YMHCTBA (YCHO YU ITUCHMOBO), 38 BUHATKOM BUIIAKIB,
mepenbauenux 3axoHoM. Cepel peKoMeHIaIiil mep-
JKaBaM, CIIPIMOBAHUM Ha 3a0e3leUeHHs BUKOHAHHSA
cT.6 €BponeiichK0l KOHBEHI[I] 3 IpaB JIOJUHH LI[0L0
CIIPaBeIINBOTO Ta IYOJiUHOTO PO3TJIAY CIIPABHU IIPO-
TATOM PO3YMHOTO TEepMiHY, BKAsaHO IIPO HaJaHHSA
IePIKAaBOI0 aJIeKBATHUX PECYPCiB, a CyAiB — 000B A30K
BECTH CIIPABY Y CIIPABEJJUBUH i TPOMOPIIiAHUY CIIO-
¢i0 1110710 KOHKPETHUX CTOPiH Ta 3 ypaXyBaHHAM iHTe-
peciB iHITMX YYACHUKIB MIPOBAAKEHHS i CYCILILCTBA
B mijomy. BrasaHe o3Hauae Takuil cmoci0 BegeHHSA
CYZ0BOTO IIPOBAI:KEHHA V CII0Ci0, AKUI HaJa€e CTOPO-
HAM IIPOBAIKeHHSA MOKJIUBICTD 300y TU TPABOCY A
IIi1HOIO, CYMipHOIO 3 TUTAHHAMH, II[0 PO3TJIAJAI0THCS,
CYMOIO ITO30BY Ta (He IPUMEHIIYI0UHN 000B’ A30K aep-
JKaBU 3a0e3IMevyBaTy aJileKBATHI PeCypCH) BIaCHUMMU
pecypcaMu CyAy, a TaKOXK Ja€ MOMKJIMBICTH iHIINM
CTOPOHAM OTPUMATH CBOI0 YACTKY CYIOBOTO Yacy
IJIsL CBOIX crmopiB [2, ¢. 374-375].

Heo0xigmicTh 3acTOCyBaHHS MigXO0AY, B OCHOBY
SIKOTO IIOKJAfeHo CT.6 €EBpomeiichbKol KOHBEHIil
3 TIpaB JIOAWHU, I'PYHTYETHCA HA HOpMax crarti 17
3akony Ykpaiuu «IIpo BUKOHAHHS pillleHb Ta 3aCTO-
CyBaHHA TPAKTUKU EBPOIEHCbKOT0 CyAy 3 IIpaB

© 0. C. Yaiika, 2022

JIIONVHW» , BiIIIOBiTHO [0 AKUX CYAM 3aCTOCOBYIOTH
AK JKepeJsio ImpaBa IPU PO3TJAAL CIIpaB MOJIOMKEHHSI
KomBeHnrrii mpo 3aXuCT IpaB JIOIUHT i 0CHOBOTIOIOMK -
HUX €B0O0OOJ Ta IPOTOKOJIB [0 Hel, a TaKOXK IpaK-
TUKY €BPOIENCHKOro Cyay 3 IpaB JIOAWHU Ta €BPO-
melicbKoi Kowmicii 3 mpaB Jiogunu (.42 ITocranoBu
Bepxosuoro Cyny Bix 01 srororo 2022 pory y cripasi
Ne 160/12705/19, agminicTpaTuBHEe IPOBAIKEHHS
Ne K/9901/38118/21 mpo Bu3HAHHS IPOTUIIPAB-
HUMH [, BUSHAHHS IPOTUIPABHUMU Ta CKACYBaHHSI
BUTAIiB, 30008 A3aHHA BUNHUTY HeBH] 1ii [3].

Oraan ocraHHIX KOCHimkeHb i myOmikairiii. Takuii
MAXig CYroJIOCHMH i3 IOJIOMKEHHSAMH’, 3aIIPOIOHO-
panumu E.JO. IllBemom Iofj0 CYTHOCTI mIpoIiecy-
aJTbHUX AaKTiB-IOKYMEHTIB B aJMiHiCTPaTUBHOMY
CYZIOUYMHCTBI Ta OfHiel i3 0o3HAK iX KJaacu@pikairii —
CTPYKTYPU CYIOBOTO aAMiHICTPATHBHOTO IIPOILECY.
o immux osHak Kjaacuixamii BigmeceHo: cy6’eK-
TiB IIPOIECY, KATEropitoo afMiHiCTpPaTHUBHOI CIIpaBH,
(byHKIiOHANbHE TPUBHAUEHHA AaKTy-IOKYMEHTY.
IocaimHMKOM 3alpPONOHOBAHO BWBHAYATU IIPOILE-
CyalbHi AaKTU-TOKYMEHTH B aAMiHiCTpaTHBHOMY
CYZIOUYMHCTBi, HacamIepes, AK CUCTEMY O(MIIliiHUX
aKTiB, AKMMU 3aKPIILIEHO «IIPOIlecyabHi il cymy Ta
IHIIIKX YYaCHUKIB CYZ0OBOI'0 aAMiHICTPATUBHOI'O IPO-
Ilecy Ha KOXKHi# #ioro crafmii (ertami), mpUAMAOTHCI
3 MOTPUMAHHAM HeoOXimHoi mpolecyaabHOI Gopmu
Ta 3MIiCTy 3 METOIO 3aXMCTY IIPaB, CBOOO Ta iHTepecin
(hisuuHUX 0Ci0, IpaB Ta iHTepeciB IOPUAUUHUX OCiO
y cepi myOaiuHO-IPABOBUX BiJHOCKH BiJ] IIOPYILIEHb
3 00Ky OpraHiB J[ep:KaBHOI BJIaJu, OPraHiB MiCI[€BOTO
CaMOBPSANYBaHHS, iX IOCAmOBUX i cay:x00BUX 0Ci0,
iHmMX Cy0’eKTiB Npu 3HificCHEHHI HUMM BIAaTHUX
yIpaBIiHCHKUX (PyHKIi#» [4, c. 8-9]. B obrpyuro-
Banomy E.IO. IlIBesom Bu3HAUEHHI IPOIlECyaIbHOTO
aKTy-TOKYMEHTY BimoOpaskeHo HOTO OCHOBHI BIja-
cTUBOCTI (pucu), cepel SKUX — HAJEKHICTH 0 odi-
MiAHUX aKTiB, II0 O3HAYAE MPUUHATTS Ha IIiJCTaBi,
y cmoci6 Ta 3a (opmoio, mependaueHOl UNHHUM
3aKOHOJIaBCTBOM; HAJIEXKHICTh MO IIPOIleCYaJbHUX
aKTiB, IO CBiUMTH IIPO BPETyJIOBAHHA MifCTaB iX
MPpUUHATTA, (DOPMU aKTy MPOIECYATHHUM 3aKOHOM;
(pyHKIIiOHANBbHE IPM3HAUEHHS, BiIMiHHEe Bif iHIIMX
Iifl, AKi 3MIHCHIOIOTHCS I Yac IPOBAJKEHHSA B aIMi-
HiCTpaTUBHOMY CyAi, IMO0 — B3akpimienHa (¢pikcy-
BaHHA ILJIAXOM IOKYMEHTYBAaHHS) MPOILECYaTbHUX
il yYaCHWKIB IPOBAI/KEHHS; IiJeCIpPIMOBAHICT,

S
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III0 BUABJAECTHCSI Y MPUAHATTI 3 METOI0 BUKOHAHHA
3aBJAHHA aAMiHicTpaTuBHOTO cymoumHcTBa. Ciin
BimsHaumtu 3acrocyBanHa E.I0. IllBemom cucrem-
HOTO TiJXOAy M0 BU3HAUEHHSA CYKYIIHOCTi IIpOIIeCy-
QJIbHUX AaKTiB-IOKYMEHTIB B aAMiHICTPaTMBHOMY
CYIOUMHCTBI fK CHCTEMHU, IO AO3BOJIIE BPaxXyBaTH
y OOI'DYHTOBAHOMY MJOCHIIHMKOM IIOHATTI €ZMHOI
CIPSIMOBAHOCTI iX NIPUUHATTA, IO BUILJINBAE i3
3araJJbHOTO 3aBJaHHA YCHOI'O CYJOBOTO aaMiHicTpa-
TUBHOMY IIporiecy. BogHouac, BKasaHe HOCTiIKeHHA
HeoOX1IHO BBaKATH HAHOIMKUMM 34 TEMATHUKOIO L0
mpo0JIeMaTHKY i€l craTTi.

Mera cratri. 3ampomoHOBAHWI MmiAXim mepen-
0auae TPOBeJEeHHS CHCTEMATH3AIlil TeMIOPAIbHUX
XapaKTepPUCTUK CYJOBOTO aAMiHiCTPATHBHOTO IIPO-
Imecy y IOJATKOBUX CIOpaxX Iig dac il KapaHTHHY,
moB’as3anoro i3 mamgemiero COVID-19, Buxomaum
3 BUBHAHHA HAJNEKHOCTI MO TaKWX XapaKTEepPUCTUK
IPOIECYAJIbHUX HOPM, B IKWX BifoOpaskeHO IUHA-
MiKy BUHHUKHEHHS, PO3BUTKY Ta IPUINHEHHA IIPO-
IlecyaJbHUX IIPABOBIJHOCHH IIPOTATOM BifTIOBiHOTO
IPOMiKKY uacy (To6TO BimmOBiIHOTO IIPOITECYAJIb-
HOTO CTPOKY). BKasaHe o3Hauae BifTBOpEHHA y TaKiit
CHCTEMATH3AIlil CTPYKTYPHU CYAOBOTO afiMiHICTPATHUB-
HOTO IIPOIECY, BPAXOBYIOUM, 1[0 OZHUM i3 cIocobiB
BCTAHOBJIEHHS MOMEHTY BUHNKHEHHS I IPUINHEHHSA
IpollecyaJbHUX MPaBOBIMHOCWH, AKi pPO3BUBAIOTHCA
IPOTATOM IIEBHOTO TEPiofy dacy, MOKHA BBaiKaTH
OPUAHATTA  IPOIECYaJbHOTO  aKTy-JOKYMEHTY,
B AKOMY 3a()iKCOBAaHO IIOYATOK UM pPe3yJbTaT 37ilic-
HEHHSA IPoIlecyaJbHUX TilA.

Ocuouuii matepian. Ha gymrxy M.I. Cmoxo-
Buua, B.M. BeBsenka fo cramgiii agMiHicTpaTHBHOTO
mpoliecy HajmeXaTb: 1) BiZKPHUTTA NPOBAIKEHHS
B agmiHicTpatuBHii cupasi (ct.171 KACY); 2) miz-
TOTOBKA CIIPABM IO CYAOBOTO PO3MIANY (IigroTOBUE
mpoBakenHs) (cr.cT.173-183 KACY); 3) Bpery.tio-
BaHHS CIOPY 3a yuacTi cyaxai (cr.cT.184-188 KACY);
4) posruian aamiHicTpaTuBHOI cmpaBu mo cyTi (cT.
ct.192-256 KACY); 5) amensmiiime mpoBaI:KeHHS
(cr.cT.292-326 KACY); 6) KacatiiiHe mpoBaJKeHHSA
(cr.cT.327-360 KACY); 7) neperisaz cygoBux pillieHb
3a HOBOBHSABJIEHUMHU a00 BUKJIIOUHIME 00CTaBUHAMMU
(cr.cT.361-369 KACY); 8) BuKOHABUE IPOBAIKEHHSA
(BuKOHAHHA cymoBux pimenp) (cT.cT.370-383
KACY); 9) BigHoBIeHHS BTPAue€HOTO CYZOBOTO IIPO-
BamkeHHd (cT.cT.394-391 KACY). Buewni migxpecio-
I0Th HEOOXiTHICTh BpaxyBaHHA HAJEXKHOCTI mOvar-
KOBUX CTaJill CyJJOBOTO aAMiHiCTPATUBHOTO IIPOIECY
0 HACTYIHUX IIPOBA/KEeHb: IPOBAKEHHA B aMiHi-
CTPATUBHOMY CYZi mepimoi ircramiii (ct.cT.159-291
KACY), amenamiliHoro mpoBaj KeHHsd, Kacaliii-
HOTO ITPOBAJKEHH, IEPETJIANy CYZOBUX PillleHb 3a
HOBOBUSABICHUMHU a00 BUKJIIOUHHUMU 00CTaBHHAMIH,
BiTHOBJIEHHS BTPAuEHOT'O CYIOBOTO IPOBAIKEHH.
Brazane crocyeThcsa HacTymHHX cTamiii: 1) Bim-
KPUTTA TIPOBAJKEeHHA B aAMiHiCTpaTHBHIiN cripasi;
2) miATOTOBKA CIPaBM A0 CYAOBOT0 PO3TIALY (mifro-

TOBUE MIPOBAMKEHH); 3) POTJIAN aAMiHicTPaTUBHOL
cpasu 1o ¢yTi [5, ¢. 186-187].

Heo0OxigHo BkasaTu mpaBOBY I03uIlifo Bepxos-
Horo Cymy IOZ0 CTPOKY 3BepHEHHSA 3 MHUTAaHbL CKa-
CyBaHHSI  IIOJATKOBOTO  IIOBiIOMJIEHHS-PillleHHS
y pasi, AKI0 He BUKOPUCTAHO IIPOIEAYPY amMiHi-
CTPATUBHOTO OCKAP:KEeHHs. ¥ mMocTanoBi Big 27 ciunsa
2022 pory y copasi Ne 160/11673/20 [6], y axrii
CymoBa TajaTa 3 POSTJIANY CIIPaB IOA0 IOJATKiB,
300piB Ta iHmmux 0608 a3koBux miarexis KAC BC
BUCJIOBUJIA IIPABOBY IO3UIIiI0 PO T€, IO MPOIECY-
aJbHUI CTPOK 3BEpHEHHA IO CYAy 3 II030BOM IIPO
CKAacCyBaHHS IIOZATKOBOTO IIOBiIOMJIEHHS-PillIeHHS
(pimmeHHS TPO 3acTOCYBaHHA INTPA(GHUX CAHKINII)
y BUMAIKY, AKITO IJATHUK IMOJATKIB HEe BUKOPUCTO-
BYBaB IPOLEAYPY MOCYZOBOTO BUPIIIEHHS CIIOPY
(amMiHiCTPATMBHOTO OCKAPIKEHHS), BU3HAUAETHCSI
4, 2 ct. 122 KAC VKpainu — cTaHOBUTH IIiCTh Mics-
1iB i obumeaOeTHCI 3 HS, KOJIX ocoda AisHasacs
abo moBuHHA 0yJa Hi3HATHUCA PO MOPYIIEHHS CBOIX
mpaB, cBoOox um inTepeciB. Kpim 1mporo, BepxoBauit
Cyn B3AB 10 yBary, IIo IOMEPeJHLO 3aCTOCOBYBAIACS
IpPaKTUKA 3BePHEHHSA 3 TAKUMHU II030BAMHU IIPOTATOM
1095 gHiB 3 MOMEHTY OTPUMAaHHSA MOBiTOMJIEHHS-Pi-
meHHA. ToMy cygoBa majaTa HaroJocuJja Ha TOMY,
10 3aMJ NOAEP:KAHHA MPUHIIUITY ITPABOBOI BU3HA-
yeHOCTi Ta 3a0e3leueHHA IpPaBa HA CIpPABEAJUBUI
CyI 3MiHa cTajoi cyZoBOi MPaKTUKH, AKa BigOyIacs
B 0iK TuiyMauyeHHS HOPM IIpaBa I[OZI0 3aCTOCYBAHHS
KOPOTIIUX CTPOKiB 3BePHEHHSA 0 Cydy, MOKE pO3-
IJIAJATHACA CyJaMU SK MOBasKHA MPUYMHA IIPU BUPi-
IIIeHHI TUTAHHA IOHOBJIEHHS CTPOKIB 3BEPHEHHA 0
CyZAy B MOJZATKOBUX ITPABOBIAHOCUHAX, AKi BUHUKJIN
Ta Ha0yJIu XapaKTepy CIiPHUX J0 3MiHM TaKoi cymo-
Boi mpakTuru. OT:Ke, 00UMCIIOIOUN IIIEeCTUMICIUHIHI
CTPOK 3BEPHEHHS [0 CYAY B MOAiOHUX A0 miei cmpa-
BaX, Cyau TOBWHHI 3BepTaTé O0COOJUBY yBary Ha
MOMEHT IOYATKY Iepebiry Iboro CTPOKY i B KOMKHiM
KOHKpPEeTHil cipaBi BupillyBaTy MUTAHHA PO HAAB-
HIiCTH / BiJCYTHICTBH WigCTAaB BBaKATH TAKHUH CTPOK
TMPOMYINEeHNM i3 MOBAKHUX TPUUMH [ 7].

OmHUM 3 TemwuX TPWHIUIIB CYJ0BOTO KOHTP-
OJII0 BCTAHOBJIEHO iCHYBAHHS MOXKJMBOCTI KOHTD-
0JIf0 3a OyIb-AKMM DIIIEHHAM CYIy HUMKYOTO PiBHSA
(«cymy mepmroi iHcTaHIii») CymoM BHIOTO PiBHSA
(«cymom mpyroi imcranmii») [8, c. 332], mo o3Ha-
yae, HacaMIepel, IPU3HAUEeHHS MePeradany CyIoBUX
pimmenb y cmpaBaxXx agMiHICTPaTHBHOI IOPUCIUKIIII,
sKa BUABJAETHCA Y peasisallii cymoM BUIOL iHCTaH-
il KOHTPOJI0 3a 3aKOHHICTIO pillleHb, TPUUAHATUX
cyzoMm HMKYOI iHcTaHmii. Take mpusHaUYeHH peaJi-
3yeThCA Y BiIMOBIIHUX MPOIleLypPax CyL0BOT'0O KOHTP-
0JI10, SKUMHU Mae 0yTu mepend0aveHo, 1[0 BUPIIIeHHs
MHUTaHb CYA0BOTO CIIOPY 3AiMCHIOEThCA Ha PiBHI Cyay
mepiroi incraniii. Ilpu npoMy Bu3HAUEHO HEOOXif-
HiCTh BCTAHOBJEHHS KOHKPETHUX TI'DAHWYHUX Tep-
MiHiB 00 MpaBa HA OCKAapP:KEHHS; BIIPOBAIKEHHS
3axXO0[iB 3amobiraHHs 3J0BKMBAHHSA IIPABOM Ha
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OCKap:KeHHs (IpeACTaBJeHHS OOI'PYHTOBAHUX IIijfi-
CTaB OCKapsKeHHSA, 3aCTOCYBAHHSA CAHKIIIN Y BUIIATKY
IOJaHHA HEOOTPYHTOBAaHUX CKapr abo 3 HaMipom
JOITKYJIUTH, HASABHICTL TO3BOJY HA MPUBYIUHEHHS
BUKOHAHHA y pasi 3aBIaHHA BUKOHAHHAM HEIIO-
mpaBHOi ab0 cyTTeBOI MKOAHM 0c00i, SKa mozaa ame-
Jnd1io, abo 3po0KMTh HEMOKJIMUBUM BiANpaBIeHHS
IIpaBOCY/AAA Ha II3HIIIIOMY eTali, HadgBHICTL IIpaBa
Cyny BiIMOBJIATH B CJIyXaHHI cIpaBW B pasi HeBU-
KOHAHHS IIOCTAHOBJIEHOTO pilleHHI 0c000I0, fAKa
mojaja amesAIio, TOKPUTTS AOJATKOBUX BUIATKIB
CTOPOHOIO, AKA CIPUUYNHUJIA BUMYIIEHY 3aTPUMKY);
BU3HAUEHHA OOMEKEHHSI paMOK IIPOBAIKEeHHSA
B cyni apyroi iHcraHmii. Bukaukae 3aimikaBieHicTh
1 MOJIOXKEeHHS PO AOIIJIbHICTh BCTAHOBJIEHHS IIpaBa
PO3TIISANY B OZHOCTOPOHHLOMY IOPAAKY, B TOMY
ypesi — TepMiHoBUX cmpas [8, ¢. 333-335]. ¥V peko-
MEeHJAIiAX III00 alleJIAIi 0 CYAYy TPeThOol iHCTaHITil
mepenbavyeHo, cepell yChoro, MOTAHHA BiTHOCHO THX
CIpaB, AKi 3acCHyroByIOTb Ha TPETiH CyZOBHUH PO3-
TJIS1], HAIPUKJIAJ, CIPaB, SKi pO3BUBATUMYThH ITPABO
a00 CIpUATUMYTb OIHAKOBOMY TJIYMAUeHHIO 3aKOHY.
Boun Takox MOKYTh OyTHm 00MerKeHi ameadmisMu
II0 THIX CIIPaBax, Je MUTaHHA IIpaBa MAlOTh 3HAUEHHS
IJIS HIUPOKOTO 3arajy; 3a00pOHY IIPeaOCTaBIATH
HOBi (haKTU 4 HOBIi mOKa3u [8, c. 336].

I0.JI. Ilepenin, mocmimKyloum IIpoIeCyaIbHi
(hopMm TepersAmy CymOBUX PillleHb aAMiHiCTpa-
TUBHUMHU CyJaMHU, aHAJII3ye PisHi HAyKOBi mOTVIAAMN
IIIOJI0 CYTHOCTi ameiAImiifHOT0 MPOBaKeHHA 1 (op-
MYJIIO€ BJIAQCHWH IMigXim IMOJ0 BWBHAUEHHS O3HAK
IIpoIecyaabHOI (popMu anesdlii, cepes AKUX A0 THX,
AKi MOKYTh OyTH BpaxoBaHi Ipy BU3HAUEHHI TEMIIO-
PaTbHUX XapaKTePUCTUK CYZOBOTO aAMiHiCTpaTHB-
HOTO ITPOIIeCY Y BUBHAUEHiH KaTeropii my6.riuHo-mpa-
BOBHUX CIIOPiB, MOKYTh OyTH BpaxoBaHi HACTYIIHi:
yperyaboBaHicTh mponecyanabauMu HopMmamu KACY;
IIOCJTiIOBHICTh, BiATIOBIZHO IIPOIlEAYPi aIeJIAIrii;
MOKHA PO3IMJIANATU AK €JIeMeHT BUPIIleHHA MUTaHb
(hakTy i mpaBa, 1110 0O3HAYAE ITPABO MTEPEBIPKY TiJIbKHI
y MeKax IpeAMeTy CIIOPY; He3MiHHICTb IpeaMeTy
CIIOPY; 3aJIeKHICTD Bifl 3aBePIITIeHHA CTPOKiB IMOJaHHA
ameJIAIiiHOI cKapry HaOyTTA 3aKOHHOI CUJIN PillleH-
HAM aAMiHICTPaTHBHOIO CYAY IIepIioi iHcTaHIil
[9, T71-72]. Ilepemiueni o3HaAKW mpPOIECYATBHOL
(bopmu amenAniiHOrO MPOBAAKEHHA i3 BpaxyBaH-
HAM TeMIIOPAJTbHUX XapaKTEPUCTUK CYAOBOTO aaMi-
HiCTPaTHBHOI'O IIPOIEeCYy y MOZATKOBUX CIIOPax IIif
yac KapanTtuny, cupuunaenoro COVID-19, moxyTs
OyTH MONMOBHEHI HACTYOHMMH IIOJOKEHHAMM, SKi
BpaxoByi0OTh Pexomengamito Ne R (95) 5 Komirery
Minictpie Pagu €Bpomnm mep:kaBaM-ujeHaM II[OZO
3aIPOBAJIKEHHA Ta MOKpAIIeHHS (DYHKITIOHYBaHHSA
CHCTEM i IpoIenyp OCKap:KeHH 10 IMBiIbHUX i roc-
MOJAPCHKUX CIIPABax IM00: 00MeKeHHA IPAHNTHOTO
CTPOKY 3BEPHEHHS [0 aleJIaliiHoro Cymy i3 amess-
MifIHOI0 CKAproim; BIPOBAI/KEHHS 3aXOAiB 3amobi-
raHHA 3JI0BXKMBAHHS IPABOM Ha OCKap:KeHH, pea-

Jisamia AKuX mepemdauae BiAMOBigHI TeMIOpaabHi
XapaKTepPUCTUKH.

Iono mporecyanbHOI (POPMU IEPETIANY CIIPaB
aIMiHiCTPATHBHOI IOPHUCAWKINI y TOPAAKY Kaca-
mifinoro mposamkenus, [0.JI. Illepenim Buginsas
KPUTTS TEMIIOPAJbHUX XapPaKTePUCTUK Ha Ii# cTail
CYZIOBOTO aIMiHiCTPATHBHOTO IIPOIECY, MiAJIAramThb
HACTYIIHi: IPUHIIUIIOBA BiIMiHHICTH Bifi iHIIUX TIPO-
ImecyabHUX (DOPM IEPersIAany — CIPAMOBAHICTH Ha
3a0e3meueHHA OJHAKOBOTO i MPABUJIBHOTO 3aCTOCY-
BaHHSA aIMiHiCTPAaTUBHIMH CyZaMU HOPM MaTepiajb-
HOTO Ta IPOIlecyaJbHOTO 3aKOHOABCTBA; IIPeIMETOM
meperaAny i muTauHg mpasa (a He (DaKTy) i CTOCYEThCA
TLTBKY PillleHb, AKi HaOpaau 3aKOHHOI CHJIM; 3ilic-
HEHHA TiIbKYM OZHUM CYZOM (HA MOMEHT IiITOTOBKY
mucepraiii'y 2012 poui — Burium agmizicTpaTuBEIM
cynom Yrpainm) [9, c. 74]. 'onoBHe, 110 caix Bumi-
JIUTU y TpefCcTaBIeHOMY HAyKOBOMY IIiAXOAi ITOZ0
BU3HAUEHHS PHC IIPOIECYaJbHOI (hopMHU Kacalliii-
HOTO TIPOBAKEHHSA — HOT0 MPU3HAUEHHS, MPUHITA-
II0BO BigMiHHE BiJ IpM3HAUYEHHS iHIIUX (hOPM IIepe-
TSy cynoBux pimens. Taka prca Mae I03HAYATHCH
i HAa TeMIOPAJThHUX XapPaKTEPUCTUKAX, BKIIOUAIOUN
(hopmy 3BepHEHHS [0 CyAy KacalifiHOI iHCTAHIIIi,
CTPOKM 3BepPHEHHHA, ()OPMY BiIKPHUTTA KacalifHOTO
TPOBaKeHHA Ta iHIII mpolecyaibHi Ail, Gopmu ix
3mifiCHEHHS Ta BiATOBigHI poIecyaJbHi CTPOKH.

Brasyiour mpo TeMmopajJbHI XapaKTepUCTUKU
y MOJATKOBUX CIIOPAX IIiJi Uac KapaHTUHY, CIPUUM-
mernoro COVID-19, ma pisHuUX cramiax ix posrisany,
HeoOXiHO BUALINTY TaKi XapaKTePUCTUKY, Y IEPIITY
uepry, Ipu 3BePHEHHi [0 CYAy 3 MUTaHb MePerIany
CYIOBUX PiIlleHb.

Hopmoro 1.3 cr.257 KACY mepenbaueno mepe-
JiK 00CTaBMH, IO BPAaXOBYIOTHCSA IPU BUPiINeHHi
OUTaHHSA TIPo obOpaHHA (OpPMH aaMiHicTpaTHB-
HOTO CYZOUMHCTBA, 32 AKOI BimOyBaTHMMeETHCS PO3-
raan i Bupimennsa cupasu. Cyn Mae 3BasKaTu Ha:
1) 3HAaueHHA cpaBu IJd CTOPiH; 2) oOpaHUil MO3U-
BaueM CIIOci0 3axmcTy; 3) KaTeropito Ta CKJIALHICTH
cupaBu; 4) obcAar Ta xapakTep IOKasiB y cmpasi,
B TOMY UMCJIi UM TOTPiOHO y cIIpaBi mpu3HAYATH eKC-
MepTHU3y, BUKJMKATH CBiAKiB ToOI0; 5) KiIbKicTh
CTOPiH Ta iHIMMX yuyacHUKiB cmpaBu; 6) um craHO-
BUTH POSTJAJ CIPAaBM 3HAUHUU CYyCHiJbHUU iHTe-
pec; 7) IYMKY CTOPiH 1T0[10 HEOOXiTHOCTI POBTIALY
CIIpaBU 3a IIPaBUJIAMHU CIIPOIIIEHOTO II030BHOT'O IIPO-
BamKeHH (4.3 ¢1.257 KACY). IlyakTom 10 wacTuam
mrocroi crarti 12 KACY mazamo mpaBo cyami sacTocy-
BaTH AUCKPEIifHi MOBHOBAKEHHS II[010 BUSHAYCHH S
(hopMu amMiHiCTPAaTHMBHOIO CYZOUYMHCTBA. BUHATOK
CTAHOBJIATD CIIPABU, AKi He MOKYTB OYTH POSTIIAHYTL
y IOPAJKY CIIPOIIIEHOTO TO30BHOTO IPOBAIMKEHH.

30KpeMa, CTPOKK PO3TJIALY i BUDIIIEeHHS CIIpaBU
y 3araJbHOMY IIPOBAJ KeHHI BH3HAYEHI IPUIMCAMU
cr.ct. 183, 187, 193, 245, 258 KACY i3 Bpaxy-
BaHHAM BUMOTHY IOTPUMAHHA PO3YMHOCTI CTPOKiB,
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mo Bigmoimae m. 1 cT. 6 €BpomeiicbKOl KOHBEH-
mii 3 mpaB JawooguHH, cT. 55 Komcrurymii Yxpa-
imm, 1. 1 cr. 7 3akomy Ykpaium «IIpo cymoycrpiit
i craryc cyamis», cr. 5 KACY, mpaxtumi €CIIJI
(3 orsiany Ha pimenus y cupaBax «Airey v. Ireland»;
«Ganci v. Italy»; «Golder v. the United Kingdom»;
«Hadjianastassiou v. Greece»; «Kreuz v. Poland»;
«Le Compte, Van Leuven And De Meyere v.
Belgium», «Prince Hans-Adam II of Liechtenstein v.
Germany»). ¥ u. 1 cr. 187, u. 6 c1. 245, u. 1 cT. 258
KACY KoHKpeTm30BaHO O0COOJIMBOCTI 3[iliCHEHHS
aIMiHICTPAaTHBHOI'O CYZOUYMHCTBA B YACTWUHI XOmEp-
JKaHHA POBYMHMX CTpoKiB. HarowmicTb €TOCOBHO
JIONEepIKAHHA Cy0 €KTaMU BJIAJHMX ITOBHOBAKEHD
PO3YMHUX CTPOKiB IIpU peaJrisaiii cBoei KoMmeTeHITil
aKIIeHT POOUTHCA HA CBOEUACHOCTI PO3IJIANY CIIPABU
3a IpaBMJIaMu, BcTaHoBJIeHuMU B m. 10 u. 2 cT. 2
KACY [10]. Posrasaz cipaBu y MOPAAKY CIIPOIIIEHOTO
II030BHOTO IIPOBAKEHHSA YPETyJIhOBAHO OKPEMOIO
cTpyKTypHOI cKIanoBoo KACY —I'masoto 10 Posmimy
II KACY. CTOCOBHO CTPOKY POSTJISAY CIPaBU — BCTA-
HOBJIEHO BUMOTY JOTPMMAHHSA PO3YMHOCTI Ta MaKCHU-
MaJIbHIK TepMiH — mrictaecar guiB. Ilepebir mpoire-
CYaJBbHOTO CTPOKY POBIOUMHAETHCS THEM BiTKPUTTA
mpoBai:KeHHS y cpasi (cT. 268 KACY).

Busnauenns (opMm I030BHOTO TIPOBAIKEHHS
y pasi 3BepHEHHA J0 aAMiHiCTPATHBHOI'O CYIy IIOJ0
BUPIIIeHH IOJATKOBOTO CIOPY Wi Yac KapaHTHUHY,
cupuuunaeroro COVID-19, mae 3HaueHHS po3Mmip
IIKOAM, B3aMOLiAHOI pillleHHAMM, migMu unm Oesfi-
SIIBHICTIO cy0’€KTa BIAAHUX ITOBHOBAXKEHbL, BIMOTA
IIOZ0 BiIIKOAYBAaHHA SKOI 3adABIAETbCI. Bigmo-
BigHo m.2 u.4 c1.12 KACY, cupaBa po3riamaceThCs
3a MPaBUJIAMU 3aTaJIbHOTO IIO30BHOTO IIPOBAIKEHHSA
V pasi ocKap:KeHHs piIleHsb, il um Oe3misabHOCTI
cy0’eKTa BIATHUX IOBHOBAXKEHb, AKINO BaTBJIEHO
BUMOTHM Ha BiJIIKOAYBAHHS IIKOAM, CIPUYKHE-
HOI TAaKMMHU DPillIEHHAMHT, TiAME 4u 0e3midabHIiCTIO
y cyMi, II[0 IePEBUINYE I’ ATCOT PO3MipiB MPOKUTKO-
BOTO MiHIMyMy nj1a mparesgaTHux oci6. Kpim Toro,
aHaJOTivyHA cyMa mepembadyeHa i y pasi CTATHEHHA
I'POIIOBUX KOIITiB, KOJM OCKAP:KYETbCA DPillleHHA
cy0’eKTa BIafHNX ITOBHOBAMKEHB, HA IiJiCTaBi SKOTO
HUM MOJKe OyTH 3asdBJIE€HO BUMOTY IIOJI0 CTATHEHHS
(.4 u.4 cr.12 KACY). MoxxHa BKasaTu mpo Te, IO
y pasi, KoJau cyMa 3asBJIeHOI Ha BiIIIKOAYBaHHS
IIKOAM CTAHOBMUTH MEHINE II'ATCOT PO3MipiB Ipo-
JKUTKOBOTO MIHIMyMYy [JIs TpalmesgaTHuX ocib, mpo-
BaJ)KeHHS y CIPaBi aAMiHiCTPATMBHOI IOPUCIMKILII
MO:Ke OyTH 3[IiliCHeHe Y CIPOIIeHi# (opmi.

l'onoBHE IpUBHAYEHHA HisAJBHOCTI IePKaBH IIIOL0
peamizaiii comiampHOI (yHKHmII — B3a0e3meueHHS
JIIOAWHI TiTHOTO PiBHA JKUTTS, YMOB IJIs PO3BUTKY,
CTBOPEHHSA PIiBHUX MOKJIMBOCTEH 3 METOI0 IOCAT-
HEHHS CyCIiabpHOTO A00pobyTy. CrocoBHO (iHaHCO-
BOi (PyHKIII — 3a3HaueHO Ipo ii TicHWiT 3B'dI30K i3
eKOHOMIUHOI0 ()YVHKIli€l0 (CIPUAHHA e(PeKTHBHOMY
(DYHKITIOHYBAHHIO Ta CTAJOMY PO3BUTKY €KOHOMiKHI

Kpaiuu) Ta CIPAMOBAHICTh HA MiATPHMAaHHS OpPTaHi-
samii i pyHKIIIOHYBaHHA (DiHAHCOBOI CCTEMU KPaiHu
[11, c. 824].

BpaxyBanusa HeoOximHOCTI peasisaiii mep:xaBoio
coliasbHOl # (hiHaHCOBOI (DYHKIiY Mpu BHU3HAUEHHI
IpeaIMeTy Iy0JiuyHO-IIPABOBOTO MOJATKOBOTO CIIOPY
mijg yac KapaHTuny, cupuunaeromy COVID-19, moxke
pPOSTIANATHCH AK OAMH 3 KPUTEPiiB BU3HAUECHHS
TOIIJIBLHOCTI BCTAHOBJICHHSA IMEBHUX MIPAaBOOOMEIKEHD
Ta 3aXO0[iB CTUMYJIOBAHHA I Yyac KapaHTUHY, dKi
BILIMBAIOTh HA IIOJATKOBY chepy. ¥ MTOJAILIIOMY
MO:KHa OyjJe 3IiiCHUTH TeOpeTHKO-IPABOBUII aHa-
JIi3 y HANPAMKY BILIMBY TAKUX IIPaBOOOMEKEHb Ta
3aX0/IiB CTUMYJIIOBAHHSI Ha CTaH 3a0e3MeUeHHsA eKOo-
HOMiuHOI Ta (hiHAHCOBOI 0e3IeKU Jep:KaBU 3 METOI0
BU3HAUEHHA HasdBHOrOo Oamancy (abo mpucbasaHCy)
MiXK IMHAMIKOI0 00CATY HAAXOIKeHb 0 O KeTiB Ta
CTAHOM JOCATHEHHS IepiKaBoio 0e3IeKOBOI CKJamo-
Ha COoIliaJbHY chepy.

Y3araJlpbHeHHA CYAOBOI NPaKTUKM, B3AilICHEHe
Kacarmiitnum agminicTpatruBEuUM cynoM BepxoBHOTO
Cyny, Z03BOJISIE BULIINTHU IPABOBY MOBUIiI0, KA CTO-
CYIOTbCA IUTAaHb MOPATOPil0 HA MPOBEJEHHS IOJAT-
KOBUX IIePeBipoOK Ha mepiof KapauTuny (m.u. 1.2.4.).
3asHaueHo, 10 « Y pasi cymepeunBUX IPABUI i IOJI0-
JKeHb OO0 Iil MOPaTOPiio Ha IIPOBEEHHSA ITePEeBipPOK
y IlogaTkoBOMYy Komekcy YKpaiHuM Ta B IIOCTAHOBIi
Kab6inery MinicTpiB YKpainu — 3acTocyBaHHIO Mij-
JIATAIOTH MOJIOKEeHHA i mpaBuia came IlomaTkoBoro
KomeKkcy YKpainu» [12; 13].

Or:xe, Ipy BUBHAUEHHI ImpeaMeTy myOJaiuHO-IIpa-
BOBOTO CIIOPY MAaiOTh OYTH BpaxoBaHi HOPMH CIIe-
IiaJIbHOTO 3aKOHOJABCTBA, AKiI CTOCYIOTHCA I[HOTO
peIMeTy.

Orke, HagBHICTh 3HAUHOI KIJIBKOCTI IO30BHUX
3adB, AKi CTOCYIOTbCS IMOJATKiB 1 300piB A0 agMmiHi-
CTPATUBHUX CYLiB IepIIoi iHcTaHIlii, HeoOXigHICTH
BpaxyBaHHA y HopMax Komekcy agminicTpatuBHOTO
CYIOUMHCTBA YKpaiHu TpeaMeTy mIyO0JiuHO-IIPaBo-
BOTO CIIOPY, AKHUI CTOCYETHCA BiIHOCUH Y c(epi omo-
TATKYBaHHs, a TAKOK IIOB’SI3aHMX i3 HUM IIUTAHb
BUBHAUEHHS (POPMHU I030BHOI'0 IIPOBAKEeHH BIU3HA-
Yae NOUiJbHICTh BHECEHHS IIPOIIO3UIII IITOI0 3MiH 0
HopM crareit 12, 19 KACY.

BucnoBku. Mo:xHa B3amIpOomOHYBATH HACTYIHY
KJacu(ikalio TeMIopaJbHUX XapaKTePUCTUK aJMi-
HICTPATHUBHOTO CYZOUMHCTBA Yy IOJATKOBUX CIIOPax
mig vac KapaHTuHy, cupumumHernoro COVID-19, za
O3HaKaMu:

1) dopmu agMiHicTpaTHBHOTO CYAOUMHCTBA (TEM-
MOpaJibHI XapaKTepUCTUKY Y 3aTaJIbHOMY i CIIpoiie-
HOMY ITPOBA/JKeHH]);

2) cragii cymoBOoro aAMiHICTPATHMBHOTO IIPO-
Iecy: Mo30BHE IpoBaf:KeHH (Bigmosigmo Posgimy I1
KACY); mpoBamKeHHS IMOAO TMEPETIALY CYAOBUX
pimens (Bizmosizuo Posginy III KACY); Bukonanus
cymoBux pimens (Bigmosizuo Pospiny IV KACY);
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IIPOBA/I?KEHHS IIIOJ0 BiTHOBIEHHS BTPAuYEHOTO CYIO-
BOTO TIpoBaI:keHHA (BigmoBigao Po3piny V KACY);

3) 0coOIMBOCTEI TPOBAMMKEHHS IIMOAO POSTIIALY
i BUpileHHA TaKUX MOZATKOBUX CIIOPiB — 3arajibHi
(mepenbaueHi 3araIbHUM MOPAIKOM PO3TJISAAY i Bupi-
IIIeHHS CIpaB aAMiHicTpaTuBHOI IopucAuKmii) i oco-
OsuBi (mepenbaveni Tpu PO3TJIALL i BupirmeHHi Bui-
JIeHOI KaTeropii my0.IivHO-IIpaBOBUX CIIOPiB).

IIpu mpoBefieHHI TEOPETMKO-IIPABOBOTO aHAJi3y
TeMIOPATbHUX XAPaKTEPUCTHK aIMiHiCTPATHBHOTO
CYZOUYMHCTBA IIPY POBTJIALL i BUPiIIeHH] TOAATKOBUX
cIopiB mix wac xapautuny, cnpuuunuenoro COVID-
19, mignaraioTs BpaxyBaHHIO: CTaAisd CYZOBOTO aMi-
HiCTPATMBHOTO IIPOIECy; HAABHICTH (BiACyTHIiCTB)
aKTiB-IOKYMEHTiB, AKUMHU (iKCYIOTbCA MOMEHTHU
BUHWKHEHHA, IPUIUHEHHA IPOIECYaJbHUX IIPABO-
BiTHOCHH, TIOB’A3aHUX i3 IepebiroM mpoIecyasbHIX
CTPOKiB; KOHKDPETHUH CTPOK 3MiNICHEHHS IIPOIECy-
ATBHUX T,
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AHoTanis

Yaiika 0. C. Knacudikamis teMmopadbHUX Xapak-
TEPHCTHK CYIOBOTO aJIMiHiCTPATHBHOTO TIIpoliecy NpHU
BHpilIeHHi MOTATKOBUX CIIOPiB Iix yac il KapaHTHHY. —
Crarrs.

CraTTs TpuUCBAYEHA CHUCTEMATU3AIii TeMIOpaJbHUX
XapaKTepUCTUK CYJOBOTO aAMiHiCTPATUBHOIO IIPOIECY Y
MIOJATKOBUX CIOpaXx IIif uac Aii KapaHTUHY, 0B’ A3aHOI0
iz mangemieto COVID-19, Buxonduu 3 BU3HAHHS HaJeXK-
HOCTi 0 TAKUX XapaKTepUCTHUK IIPOLECYATbHUX HOPM, B
AKX BiZoOpaKeHO JUHAMIKY BUHUKHEHHS, PO3BUTKY Ta
IPUNUHEHHSA IPOIeCYaTbHUX INPABOBIAHOCUH IPOTATOM
BiIIOBiZHOTO MPOMiKKY uacy (ToOTO BiAIOBiZHOTO IIpO-
IeCyaJbHOTO CTPOKY). BKasaHe o3Haua€ BiATBOpEHHA Y
Takili cucrTeMaTuaallii CTPYKTYpH CyJOBOTO aaMiHicTpa-
TUBHOTO TIPOIECY, BPAaXOBYIOUM, I[0 OJHUM i3 CI0oco0iB
BCTAHOBJIEHHSA MOMEHTY BUHUKHEHHA i MPUINHEHHS IPO-
IeCyaJbHUX IIPABOBITHOCHMH, AKi PO3BUBAIOTHCA IIPOTS-
TOM IIeBHOTO IIePiofy vacy, MO:KHA BBaKATU HPUMHATTSI
TIPOIECYaTbHOTO aKTY-TOKYMEHTY, B AKOMY 3a(ikcoBaHO
IIOYaTOK UM Pe3yJIbTAT 3/iCHEHHS IIPOIECYANbHUX [iid.
3ampomoHOBaHO HACTYIHY Kjacu(iKalliio TeMIopaabHUX
XapaKTepUCTUK aMiHiCTPaTUBHOTO CYJOYMHCTBA Y OJAT-
KOBUX CIIOpax IiJ yac KapaHTuHy, cnpuunaeroro COVID-
19, 3a o3HakaMu: GOPMU aAMiHICTPATHBHOTO CYOUMHCTBA
(TeMmopasbHI XapaKTepUCTUKU Y 3araJbHOMY i CIIpoIre-
HOMY IIPOBaJ}KeHHi); cTafgii cyZ0BOro aJiMiHiCTPATUBHOIO
TpoIlecy: MO030BHEe MpoBajKeHHA (BiamosizHo Posminy II
KACY); nmpoBamxeHHA IOAO0 MEPETVIANY CYJOBUX PillleHb
(BigmoBizro Posmimy III KACY); BUKOHAaHHSA CyZOBUX
pimens (BiznmoBizuo Posminy IV KACY); mpoBamxeHHA
10710 BiTHOBJEHHS BTPAuEHOTO CYAOBOTO ITPOBAIKEHHS
(BigmoBizHo Posminty V KACY); ocobmuBocTeil mpoBa-
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I'KeHHd IOJ0 PO3IJIALY 1 BUPIIIEHHS TaKUX IOJATKOBUX
cIopiB — B3arajibHi (mepegdaueHi 3araJbHUM IIOPSIIKOM
POBTJIALY i BUPilIeHHSA cIIpaB aAMiHiCTPaTUBHOI IOPUCINK-
1ii) i ocobauBi (mepenbaueni mpu posryiami i Bupimenui
BU/iJIeHOI KaTeropii my0iuHo-IIpaBoBuX cIopis). O6IpyH-
TOBAHO, IO NIPY NPOBEJEHHI TEOPETUKO-IIPABOBOTO aHAa-
JIi3y TeMIIOpaJbHUX XapaKTEPUCTUK aAMiHiCTPATUBHOTO
CYZIOUMHCTBA IIPU POSTJISAI i BUPiIlIeHH] MOJAATKOBUX CIIO-
piB mix uac KapaunTuny, cupuunaeroro COVID-19, migna-
raloTh BpaxXyBaHHIO: CTAiA CyJJOBOTO a[MiHiCTPATUBHOIO
mpolecy; HasgBHICTh (BiACYTHICTH) aKTiB-IOKYMEHTIB,
AKUMU QiKCYIOTHCA MOMEHTH BUHUKHEHHS, TPUITHHEHHS
IpoIlecyaJbHUX IIPABOBiIHOCHH, 0B’ A3aHUX 13 epedirom
MPOIleCyaJbHUX CTPOKiB; KOHKPETHUH CTPOK 3AiNCHEHHS
IpollecyaTbHUX Aiil.

Katouosi crosa: TeMmopaibHi XapaKTepUCTUKH, aIMi-
HiCTpaTHBHUM IIPOIlEC, IOJATKOBI CIIOpM, KAPaHTHUH, IIPO-
IecyasbHi CTPOKH, aAMiHiCTpATUBHE CYJOUNHCTBO.

Summary

Chaika 0O. 8. Classification of the temporal
characteristics of the judicial administrative process
in the resolution of tax disputes during the quarantine
period. — Article.

The article is devoted to the systematization of the
temporal characteristics of the judicial administrative
process in tax disputes during the quarantine period
associated with the COVID-19 pandemic, based on
the recognition of belonging to such characteristics
of procedural norms, which reflect the dynamics
of the emergence, development and termination of
procedural legal relations during the corresponding
period of time (that is, the corresponding procedural
term). This means reproducing the structure of the
judicial administrative process in such a systematized
manner, taking into account that one of the ways of
establishing the moment of emergence and termination

of procedural legal relations, which develop over
a certain period of time, can be considered the
adoption of a procedural act-document, which records
the beginning or result of the implementation of
procedural actions. The following classification of the
temporal characteristics of administrative proceedings
in tax disputes during the quarantine caused by
COVID-19 is proposed according to the following
characteristics: forms of administrative proceedings
(temporal characteristics in general and simplified
proceedings); stages of the judicial administrative
process: lawsuit proceedings (according to Section II
of the Civil Procedure Code); proceedings regarding
the review of court decisions (according to Chapter III
of the CAS); execution of court decisions (according
to Section IV of the CAS); proceedings regarding the
restoration of a lost court proceeding (according to
Chapter V of the Civil Procedure Code); features of
proceedings regarding the consideration and resolution
of such tax disputes — general (prescribed by the
general order of consideration and resolution of cases
of administrative jurisdiction) and special (provided
for consideration and resolution of a selected category
of public legal disputes). It is substantiated that when
conducting a theoretical-legal analysis of the temporal
characteristics of administrative proceedings in the
consideration and resolution of tax disputes during the
quarantine caused by COVID-19, the following factors
should be taken into account: the stage of the judicial
administrative process; the presence (absence) of acts-
documents, which record the moments of emergence
and termination of procedural legal relations, related
to the course of procedural terms; a specific term for
the implementation of procedural actions.

Key words: temporal characteristics, administrative
process, tax disputes, quarantine, procedural terms,
administrative proceedings.
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TEOPETHRO-ITPABOBI 3ACA1A HPOTI/IJ:',[IT OPTAHI30BAHOI 3JIOYUHHOCTI
Y ®IHAHCOBIN CUCTEMI

IMocranoBka  mpoOaemu. IIpaBomopyieHHA
y (hiHAHCOBIiM CHCTEeMi € XapaKTePHOIO PHCOIO IJII BCixX
JepeaKas, 170 mepedyBaoTh HA erami TpaHcdopMmarii.
Ha xanb, He € BUHATKOM, 1 YKpaiHa, AKa aKTHBHO
IpaIfoe HaJ TUM I1[00 VBT 40 €BPOIeHChKOI CIIiIb-
HOTH, KA Bij3HAUMJIACh BUCOKUM PiBHEM PO3BUTKY
IeMoKpaTtii, mpiopuTeToM IpaB JOAWHNA, BEPXO-
BEHCTBOM IIPaBa, a TAKO BUCOKUM PiBHEM KHUTTSA
Jofieli i ix craugapramMu 6esmexu. [ IIbOT0 BaKJIU-
BUM € TaKOXK IiBUINEHHA PiBHA e(DeKTUBTUBHOCTL
3arajJIbHOCOIIAJIBHOIO  3am00iraHHsA  3JI0YMHHOCTL
y ¢iHaHCOBi#l cucreMi, 1[0 MoKe OyTH 3a0e3IeueHo
PO3YMHOIO Ta IiJeCIPAMOBAHOIO COIiaJbHO-EKOHO-
MiYHOIO ITOJIITHKOIO JePKaBu.

KpuminanpHi mpaBomopyIleHHA AKi BUNHAIOTHCS
y maHi# cdepi HA CHLOTOAHI CTAHOBUTH AJA YKpaiHu
3arpo3y HamioHanbHIN Oesmermi. OCKiIbKEM IIpaBo-
MOPYILIeHHS BUPOCIU Y KijJbKicHOMY, 1 y AKicHOMY
ILJIaHi, TiABUINMUBCA PiBeHB OpraHisoBaHOCTi ix 3mitic-
HEHH, 1[0 € cM0i030M OpraHi30BaHOI 3JIOUMHHOCTL
y (piHaHCOBi# cucTeMi.

Hosi comianbHi, mosiTHUHi, eKOHOMIUHI yMOBH
VCKJIQMHIOIOTh,  3aBIaHHA  3araJbHOCOIIAJILHOIO
3amo0iraHHsa 3JOYMHHOCTI, HEOOXiAHICTIO IOIIYKY
CYCILJIPHOTO KOHCEHCYCY, ajamnTalii mOKOJiHb, AKi
OyAyBaIu CBOE JKUTTS 3a MPUHIAIIAMH COIiaaizMy,
10 CYCIILIbCTBA 3 Ao iHmuMu 3acagamu [1, c. 67].

3 oryIsAay Ha Iie, PO3BUTOK €KOHOMIKH HAIIIOl Kpa-
imM, i HaBiTH 3aroCTPEHHA COIiaJbHO-eKOHOMiUHOI
00CTaHOBKM, 3pOCTAHHA (PiHAHCOBOI 3JO0YMHHOCTI,
il BUZO3MiHM y SKiCHOMY BHUTIJISAAI MOTpedye AOCIIi-
IKeHHS TeOPeTHKO-IPAaBOBUX 3acaj MPOTHU.il opra-
Hi30BaHil 3JIOYMHHOCTI Y (DiHAHCOBiY cucTeMi.

Cran gocaimxennd. Pisui Treopernuni tTa nmpasosi
aCIeKTH INPOTUAil JAHOMY HEraTHMBHOMY COIiaJib-
HOMY SIBUINY NIPEACTABJIEHI y HAYKOBUX 3M00yTKaX
TaKuX MpaBo3HaBIliB, aK A.M. Boiiko, O.C. Biacioxk,
A.®. Bomobyes, B.M. Tomoskin, H.O. TIyro-
poBa, II.B. MomxbueBa, B.M. [Opbomim, O.I'. Kaib-
mas, 0.€. Kopucrin, I.M. Kpeiiguu, I.B. Macuii,
T. B. Meabunuyk, B. I. Mynriga, M. M. Oxa-
muH, II.I. Opaos, I'.A. Ilacrepuak-Tapanyiiesko,
B. M. IlomoBuu, M. B. Pomuna, €.JI. Crpensios,

© JI.T. Aunpocosuu, 2022

C. C. Yepusasceknuii, B. T. Illnemro, K. B. IOpraesa
Ta iH. BpaxoByouu cyTTeBUll BHECOK HA3BaHUX HAY-
KOBIIiB, MUTAHHA TPOTUJil OpraHisoBaHOi 3JI0UMH-
HOCTi y (hiHAHCOBil cucTeMi Ta IPOBEIEHHS Bimmo-
BiJHMX HAYKOBUX JOCIiZ KeHb B JaHil cdepi Bce e
JINIIIAETHCA MAJIO JOCTiIKEHIM.

Mera craTTi mojsdrae y JOCTiIKeHHI TeopeTu-
KO-IIPABOBUX 3acaj IPOTHUAIl opraHisoBaHOl 3JI0UMH-
HOCTi y (piHaHCOBi cucTeMmi.

Buxnan ocHoBHOro Martepiany. OpramisoBana 3J0-
YMHHICTb V (PiHAHCOBIM cHCTEMi XapaKTepus3yeThCs
HasgBHiCTIO 0esyiui mpakTUUHEUX WpobJIeM, IMOB’d-
3aHMX 18 KBasidikarieio (iHaHCOBUX IIaxpaicTs,
BigMiHHiCTIO iX Bif IHIINX BUAIB KPUMiHAJILHUX
IIPaBOTIOPYIIeHb, a TAKOMK MPABOBUX JEJTiKTiB, HeIO-
CKOHAJIICTI0O 3aKOHOJABCTBA Y Tajlys3i peryJoBaHHA
IisabHOCTI mpoOgeMaMu giarHOCTYBAHHS JeTep-
MiHaHTiB (pimamcoBoro maxpaiictsa Ta iH. OmHiecio
3 IPUYKH cJaa0K0i 00pOTHOM 3 0PraHi30BaHO0 3JI0UNH-
HicTI0 ¥ (DiHAHCOBiM cucTeMi € HeJOCTaTHE HAYKOBE
OTIpAIlIOBaHHSA BUINEBKA3AHUX MUTAHb, 3MIIIIaHH Ta
MePeTUH PiBHUX IOHATH i TEPMiHiB, BificyTHiCTH HAY-
KOBHUX KOHIIEMIIi#l, II[0 BU3HAUAIOTH (PEHOMEH opra-
HiB0BaHOI 3JIOUMHHOCTI, 1110 3MifiCHIOETHCA B (hiHAH-
coBii cmcremi. IToTpiOHi HOBI HayKOBI PO3POOKH.
OCKinbKM IpaKTUYHA 3HAUYIICTh IPOTHAIl TaHOTO
HETaTUBHOTO ABUIIA 3YMOBJIEHA THM, III0 Iepeadaya-
€ThCA INIMOOK U aHAJIi3 MPOITeCy 3aCTOCYBAHHSA 3aKO0-
HOJIaBUOi 6a31, 00rOBOPEHHA KOHIIENITYaIbHUX 3aCa]
Cy4acHOI Teopii Ta MPaKTHKU AifJIbHOCTI IPaBOOXO-
POHHUX OpraHiB B IMUTaHHI MpoTUAii opraxisoBamoi
3JIOYMHHOCTI y (hiHAHCOBi# cucTeMi.

Brasani Bume oOcTaBuHM pOOJATH 0COOJIHBO
aKTyaJbHHM caMe KOMILIEKCHHHM miAXimx [JocJIi-
IKeHHS TEeOPeTHUKO-NIPABOBUX  3acaj IPOTU.Iil
opraHizoBaHOi 3JIOUMHHOCTI y (hiHAHCOBi#l cucreMmi
3 ypaxyBaHHSM He JIMIIIe BJIaCHe KPHMiHOJIOTiY-
HOI mpodiJaKTUKM, a i 3aX0JiB IIPAaBOBOI'0 XapakK-
Tepy, AKi MaloTh 3aCTOCOBYBATHUCH ¥ B3AEMO3B’ A3KY.
Buknagene 06’ €KTUBHO 3yMOBJIIOE BUCHOBOK ¥ TOMY,
1[0 PO3PO0KA TEOPETHUHHUX MpobaeM O6OpoTHOU
3 OpraHi3oBaHOI0 3JIOYMHHICTIO yV (hiHAHCOBiH cuc-
TeMi, Ma€ PO3rIIAaTUCA IK OOUH i3 HaiOiIBII aKTy-
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QJIbHUX HAIPAMIiB KDUMiHOJOTIUHUX Ta KPUMiHAJb-
HO-IIPABOBUX JOCJiIKeHb.

AHamiz 3ampomOHOBAHUX V KPUMIiHOJIOTiUHIM
JiTepaTypi NOIJIALIB 3 NUTaHb BUBUEHHA aHAJi30-
BaHOTO ABUIIA JO3BOJIAE 3POOUTH BUCHOBOK Y TOMY,
[0 Haspija HaraJbHa HeOOXiTHICTL mepexOomuTH Bif
(pparmMeHTapHUX TEOPETUUHUX Ta IPUKJIATHUX JOCJi-
IKeHb eKOHOMIUHUX KPUMiHaJbHUX IIPABOIIOPYIIEHD
[0 KOMILJIEKCHOT'O Ta I'PYHTOBHOTO BHBUEHHS BCiX
MUTAHb I[bOTO KOHKPETHOT'O BUIY 3JOUMHY, a caMe
OpraHizoBaHy 3JIOUMHHICTD ¥ (hiHAHCOBi cucTeMi.

BapTo BigsraunTH, 1m0 opranidoBaHi rpymnu i 3J0-
YMHHI opraisarii y (iHaHcoBiii cucrtemi IpomOB-
JKYIOTh KOHTPOJIIOBATH JIEBOBY YAaCTKY TiHBOBOTO
KalliTajy, MPOTUNPABHY MifNbHICTH, IOB’A3aHy i3
PO3KpajaHHAM OIOMKETHUX KOIITiB, Jerajisalieio
(BigMMBAHHSAM) [OXOXiB, OZEPKAHUX BJIOUMHHUM
IIJISIX0M, OpraHisalieio HapKoOisHecy, HeIeraabHOI0
Mmirparieto oo [2, ¢. 112].

Y kpumiHosoriuHi#, KpUMiHAJbHO-IIPABOBil
Ta eKOHOMiuHill JiTepaTypi TepMiH «OpraxHisoBaHa
(pinamcoBa 3JIOUMHHICTE» Mail’Ke He 3yCTPidaeThCH.
Ilanuii TepMmiH mO3HAUa€e coIlliajibHE ABUIIE; CYKYII-
HicTb 0ci6 (BIOUYMHHY T'PyIy), CUCTEMY 3B’A3KiB Ta
BifiHOCHWH, (DOPMY AiATHHOCTI.

Kareropis «opranisoBaHa 3JI0UMHHICTSL Y (piHAH-
COBilf cucTeMi», Ie He copMyBanacad B KPUMiHO-
JIOTiuHili Ta KpMMiHAJBHO-TIPABOBi# JiTepaTypi,
y 3B 8Ky 3 UMM Hece 3a 0000 Bil0MTOK BY3bKO IIC-
OUILIiHAPHOTO Higxoxy. TepMiH «IIpaBOIOPYIIeHHS »
BKe BUKJI0UaE (400, IPUHANMHI, YCKIAIHIOE) aHATi3
[HOTO ABUINA, AK COIiaJbHO HEUTPaJIHHOTO, BUBO-
AU HOoro 3a paMKM COIliaJbHOI CTPYKTypu. Emiter
«OpraHizoBaHa» JIHUIIE BBOAUTH AKICHY BiAMiHHiCTH
Bif 3araJbHO-KPUMIiHAJIBHOI, 3JIOUMHHOCTI IO CUTYa-
mifHOI (KOHKPEeTHO1). 3 ypaXyBaHHAM BUKJAAEHOTO,
HaBiTh YMOBHE BUKOPUCTAHHA IIHOT'0 YCTAJIEHOTO Tep-
MiHa B paMKax IPABOBOT'O JOCJTiIKeHHA He MOKHA
BUBHATU KOPEKTHUM.

B.II. Kop:x, sasmauae, 1o «cmemu@ixa opra-
Hi30BaHOI BJIOYMHHOI [TifAJTBLHOCTI, OPraHi30BaHMX
rpyn (3MIOYMHHWX OpraHisaliil, CIiJBLHOT) B TOMY,
110, 3AiMCHIOIYM 3JIOUYMHHI IOCATAHHA Y Oep:KaB-
HOMY i He[lep:KaBHOMY CEeKTOPi eKOHOMiKM, BOHU AJIA
JIOCATHEHHS 3aKOHOMIPHOI 3JIOUMHHOI METH — OTPHU-
MaHHA 3JI0UYNHHUX JOXOJiB — POOJIATH 3a3BUUAll JBa
i Gisbire 3M0ouMHHNX AifgHHS. Hampukaanm, opraxiso-
BaHA 3JIOYMHHA TPyIa 3 METOI0 3ilicHeHHA (piHaAH-
COBOTO ITaxpaicTBa CTBOPIOE pAn (GiKTUBHUX (ipM,
yepes AKi 3roJloM «IIPOXOAUTE» Jeraisallid 3JI0YnH-
HUX JOXOZiB. ¥ 3a3HAUEHIN CUTyallil po3caifyBaHHIO
mignAaraoTh: (iHAHCOBe IIaxpaucTBO, (PiKTHBHE
TiATPUEMHHUIITBO Ta Jierajisalis 3JOUYMHHUX J0XO-
IiB OpraHi3oBaHWMU TPYIaMu, TOOTO JBA CAMOCTiii-
HUX KPUMiHAJbHUX IIpaBomopymieHHA. BoHu B3ae-
MOITIOB’3aHi 1 HmiATOpAAKOBaHI 3aKOHOMIipHiNT MeTi
Opra”izoBaHoi I'pynum — OTPHUMAHHIO i Jerajisarmii
KpuUMiHATBHUX TOXOMiB» [3, c. 186].

Heob6xigmo 3asHaunTH, 110 TAKOK iCHYE IYMKA IPO
HEKOPEKTHe BXKMBAHHS MOHATTA «OpraHi3oBaHa eKo-
HOMiUHA 3JIOYMHHICTH» B HAYKOBOMY O0Iry 1o pamy
npuunH. [lo-mepire, Oyab-aKa IiAIbHICTE € OpraHiso-
BaHOW. Takuili KpUTepill He H0O3BOJIAE PO3MEIKYBATH
OpraHisoBaHi B3JI0UMHHI YIpymyBaHHA Hi 3 iHIMUMU
cy0’eKTaMu 3JI0UYNHHOI AiAIbHOCTI, Hi 3 MyOTiUYHIME
i MpUBaTHUMU iHCTUTYLiAMU, HAPTiAMU, KOPIOpa-
migmu. Ilo-gpyre, MOHATTA «OpraHidoBaHa €KOHO-
MiuHa 3JIOYMHHICTb» HE BUILISAE MPUBATHUM 00 €KT,
SAKUH XapaKTepU3yeThCsI « PECKPUNITAMI» — HaOOPOM
BUJLIAIOUNX HOTO icToTHHX o3HAK. Ilo-Tpere, mame
MOHATTS HAZliJIeHe PAIOM IeBHIUX KOHOTATUBHUX 3HA-
yeHb. BOHO sBJIf€ c000I0 HAOIP COLiaJbHO HETaTHB-
HUX XapaKTEePUCTUK 3 aTpuOyToM «Hali» (HaiiHebes-
mevHiIma, HabiIbIN IeCTPYKTUBHA, TOIIO) [4, c. 88].

Pasom 3 mum, moHEATTa (OpraHizoBaHa eKOHOMIiUHA
3JIOUMHHICTH) € HAWO1IBII THTIOBUM JI0 CYTHOCTI PO3Y-
MiHHA OpraHi3oBaHOI B3JOUMHHOCTI y (iHAHCOBiH
cuctemi. OckinbKu (piHaHCOBa (PYHKIiA opranisona-
HUX 3JIOUMHHUX YIPYIyBaHb MOJATAE Y 3aJ0BOJIEHHL
moTpebu B HeJETAJIbHUX TOBapax i mocayrax. Bax-
JIMBY POJIb BimirpaioTh mpogecioHasisam, pPo3mMOmia
poJiedi, mIaHyBaHHS, KYJIbTUBYBAHHI KPUMiHATBHUX
IIiHHOCTEH, 3aX0Iu [10 HeHTpaIisaIii KpuMiHaJIbHOTO
mepecaifiyBaHHA. B [JaHOMYy BHUIAAKY Ba'KJUBUM
€ TOCJiIKeHHSI 03HAK CKJIAy IIPABOIIOPYINIEHHA, Bij-
MiHHI 0cO0OJIMBOCTI, SKI XapaKTepPUBYIOTh KOMKHWI
3 eJIEMEHTiB KPUMiHAJIbHOTO ITPABONIOPYIIIEHH.

3a mepiox Heszase:KHOCTI YKpaiHu, B HAYI Kpu-
MiHAJIBHOTO IIpaBa AaKTWUBHO pO3POOJIAETHCA IIiH-
HicHA Teopid 00’ekra 3mounHy. HantbiipIm TUIIOBOIO
e nymra €.B. ®ecenko, axuit 06IPYHTOBYE 00’€KT
3JIOUWHY, K OXOPOHIOBaHI KPUMiHAIHHUM 3aKOHOM
IIHHOCT, TPOTHU AKUX COPAMOBaHE 3JI0YNHHE TiAHHA
i AKMM BOHO 3aII0iI0€ IIKOAY a00 K Mo:xe ii 3amogi-
aru [5, c. 52].

006’eKTOM KPUMiHAJTBHUX IIPABOIOPYIIIEHb BUMHE-
HUX OPraHi30BaHWMU 3JIOYNHHUMYU rPymnaMu y GpinaH-
COBiHl cmcTeMi BHCTyIa€ IPABOMOPANOK, AK IIEBHA
crucTeMa CYCIIIBHMX BiTHOCHH, B3alPOBaIKEHUX
BifITTOBiAHO 0 paMKM HOPAAKY, IeperdaueHoro Hop-
MaMu pPeryaaTuBHOro (piHancoBOT0) MpaBa. 3MicToM
MIPABOIOPAIKY € IPaBOMipHA ITOBEiHKA, TisSJIbHICTD
cy0’€eKTiB rocIofapChbKUX BiJHOCHH.

Posrasapatoun BumoBuii 00’eKT IIiel Kareropii
KPUMiHAJIBHUX NPABOIOPYINEHD, CIifl CKas3aTH, IO
iCHY€ KiJIbKa TOYOK 30Dy, ajie BCi BOHM B KiHIIEBOMY
MiCYMKY 3BOJATHCS IPUOJIM3HO 10 OZHOTO: BUJOBUH
00’€KT — BCTAHOBJEHHWH Iep:KaBOI0 IMOPALOK 37ilic-
HEeHHS IMiJOIPUEMHUIIBKOI Ta IHINOI eKOHOMiuHOI
IisIBHOCTI.

30oKpeMa, 00’€KT KPUMIiHAJBHOTO IIPABOIIOPY-
IeHHd y (PiHAHCOBiM cHCTeMi BUMHEHOTO B CKJIAMIL
OpraHisoBaHOi 3JI0YMHHOI I'PYNH, MOKHA IOTIJIATH
3a MEBHUMM IIiJBUJAMU:

1. KpuminaabHiI paBOMOPYINEHHSA, IO MOPYIITY-
I0Th 3arajibHi TPUHIIUIYN BCTAHOBJIEHOTO MOPAAKY
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IPOBAKEHHA IMiAIPUEMHUIIBKOI Ta iHIIOI (piHaHCOo-
BOI IisIIBHOCTI:

— He3aKoHHA 0aHKIBCbKA LiAJIbHICTD;

— (iKTUBHE TiJIPUEMHUIITBO;

— Jerajisaria (BiIMUBaHHA) KOIITIB UK iHIITOTO
MaiiHa, MIpuAdaHNX He3aKOHHUM ITLIAXOM.

2. KpuminaibpHi mpaBomopyIIeHH IPOTH iHTEpe-
ciB KpeAuTOPiB:

— He3aKOHHEe OTPUMAHHA KPEIUTY;

— yMUCHEe VXWJIAHHA BiJ IOTAIleHHSI KPeIuTOp-
ChKOI 3200PTOBAHOCTI;

— HempaBOMipHi mii mig uac 6aHKpPyTCTBA.

3. Kpuminanpmi mpaBomopyIleHHsA, 0B’ A3aHi
3 TIPOSIBOM MOHOIIOJIi3MY Ta HeZ0OPOCOBiCHOI KOHKY-
peHirii:

— He3aKOHHEe OTPMMAaHHS Ta PO3TOJIOIIeHH Bio-
MOCTeH, 1IT0 CTAHOBJIATH KOMEPIifiHy un OaHKiBCHKY
TAEMHUIIIO.

4. KpuMinaibHi TpPaBOMOPYIIEHHS, III0 MOPYIITY-
I0Th BCTAHOBJIEHUH TOPANOK 00iry rpoieii Ta MiHHNX
mamnepis:

— BJIOBKMBAHHA IIiJ yac BUIYCKY IiHHUX Iare-
piB (emicii);

— BHUTOTOBJEHHS uu 30yT Higpo0JeHuX IpoIieit
YM IIHHUX IaIepis;

— BUTOTOBJIEHHA UM 30yT MigpoOJIeHUX KDPEIUT-
HUX YW PO3PaxXyHKOBUX KApTOK Ta iHIMUX IJIATiMK-
HUX JOKYMEHTIB.

5. KpuminanbHi mpaBOmOpyIIeHHS TPOTU BCTA-
HOBJIEHOTO TIOPSAKY CILIATH TMOJATKIB Ta CTPAXOBUX
BHECKIB 10 Iep:KaBHUX (POH/IiB:

— yMUCHE YXUJEHHA Bif CIIATH MOJATKiB, 300-
piB (000B’ I3KOBUX IIJIATEKIB), 1[0 BXOAATH B CICTEMY
OTIOJJATKYBAHHS, BBEJEHUX Yy BCTAHOBJIEHOMY 3aKO-
HOM TIOPAIKY.

6. KpuminanbHi mpaBOMOpPYINEHHS IPOTH BCTa-
HOBJIEHOTO MOPAAKY 30BHIIIHROEKOHOMIUHOI HifJIb-
HOCTi (MUTHI 3JI0UMHMU):

— KOHTpabaH[a;

— VXWJIeHHS Bifl CILIATH MUTHUX IJIATEXKiB, AKL
CTATYIOTHCS 3 opraHisarii abo (ismunoi ocodu.

Ilna opraHisoBaHOl 3JIOUMHHOCTI XapaKTepHa
CIILIbHICTH 00’€KTy B3a3ixaHHA, AKUM € (iHaHCOBa
cepa cycrainsersa. IIpoTe 00’€KT BUBHAUAETHCA HE 3a
(hopMaIbHOIO 03HAKOIO, a BAJIEXKHO BiJl TOTO, AKUM caMe
CYCIILIbHAM BiHOCWMHAM B3aBJAHO PeaJbHOI IIKOIH
KOHKPETHUM KPUMiHATbHUM ITPABOIOPYIIIEHHIM.

Cninm 3asHAUUTH, ITI0 Y IIi€l TPy KPUMiHAIBHUX
IIPaBOTIOPYIeHb (piHAHCOBA CHCTEMa MOMKE BUCTY-
ATy 9K JOAATKOBUI a60 (GaKyaIbTaTUBHUI 00 €KT.

l'o10BHOIO 03HAKOI0 OPraHi30BaHOI 3JIOUMHHOCTL
y (iHaHCOBi# cucTeMi € iXHA KPUMiHOJIOTIUHA HEO-
JHOPiZHICTH, TOOTO [eTepMiHOBAHICTH, IO POSTJII-
JalOThCsS OTHAKOBMMU COIIiaJIbHO-eKOHOMIUHMMHU Ta
opramizamiftaumu (paxrTopamu. Came 3a Ii€l0 03HA-
KOO, iX He MOXKHA BiTHOCHUTH 10 (hiHAHCOBUX, TaKi
KpUMiHa/IbHI IPAaBONOPYINEeHH A, AK AUBEPCid, MKij-
HUIITBO, AKi X0U i MocAramTh HA (DiHAHCOBY CHCTEMY

Iep:KaBuU, IIPOTE JeTePMiHOBaHI B30BCIiM iHIIMMU,
HiXK, CKayKiMO, IPUIKNCKY YN BUIYCK HeZ0oO0pOAKic-
HOI IPOAYKITii, 00CTaBUH.

00’eKT opranizoBaHOi 3JIOYMHHOCTI ¥ (PiHAHCOBIMH
CHCTeMi BKJII0UAE CYCIiIbHI BiIHOCHHH, I[0 TapaHTy-
[0Th BUKOPUCTAHHSA BJIACHOCTI Y HiANMPUEMHUIIBKIN,
TOCIIONAPChKiA Ta iHIMIM eKOHOMIUHIM misabHOCTI
3 METOI0 BiITBOPEHHS Ta IIEePEPOS3IOAiIY Ifiel Biac-
HOCTi Ha KOPUCTH cycmijibeTBa 3aramom. 06’ eKTUBHA
CTOPOHA aHATIB0BAHWX KPUMIiHAJBLHUX IIPABOIOPY-
IIIeHb — € CYCIiIbHO Hebe3meuHi mii (mis um 0e3mians-
HicTb), AKi mepeOyBarOTh y HOPYIIEHHI BCTAHOBJIE-
HOT'O TIOPANKY 3mificCHEeHHS (piHAHCOBOI MifJIBHOCTI.
Ieit mopAgOK peryiaMeHTyeThCcA 3aK0OHAMHY Y KPaiHU.

dAx mpaBmio, A BCTAHOBJIEHHA [JOCTaTHIX
IaHUX, 10 BKA3YIOTh Ha 03HAKY (hiHAHCOBOTO IIPABO-
TIOPYIIEHH 3 03HAKaMM OPTraHi30BaHOI 3JIOUMHHOCTI,
€ ITIPOBeJeHHS IIepPeBipKM (DiHAHCOBO-eKOHOMiUHOI
ITiSTBHOCTI, IO He BUKJIIOUAE i OTPUMAaHHA MOSICHEHD
Impo cmocib Ta MexaHi3M BUMHEHHS KPUMiHATHHUX
TIPaBOTIOPYIIeHs [ 6, ¢. 154]. [Jucmosutii HUBKY HOPM
(mampukiagm, ct. 175, 176 ta inmux crareirt KK Yrpa-
iHmM), 110 BU3HAYAIOTH BifTIOBiZaIbHICTE 3a 3IOUMHUI
y cdepi eKoHOMiuHOI AidIbHOCTI, € OTaHKEeTHUMH.

Tomy pgas 3’scyBaHHA O3HAK CKJIALY KPUMi-
HAJBHOTO TIPABOIOPYINEHHA HEeOOXiZHO 3BepTaTUCH
o iHmumx HOpMaTHMBHUX aKTiB. IIpum 3acTocyBaHHI
TaKMX HOPM Ba’KJIMBO BCTAHOBUTHU HAABHICTDH IODPY-
IIeHHA PO3NOPAMKEeHHA KPUMiHAJBHOTO 3aKOHY Ta
iHIIIOT0 HOPMATUBHOTO aKTa.

Cy0’eKTUBHA CTOPOHA OPTaHi30BAHOI 3JIOUMHHOCTI
y (piHaHCOBi# crcTeMi BupakaeTheA B (DOpMi HaMipy.
Heobepe:xHi mocsATaHHA HA BCTAHOBJIEHUHN MOPALOK
3ificHeHHSA MiANPUEMHUIBKOI Ta iHIIOI (piHaHCOBOI
IOiAJBHOCTI OpraHi3oBaHUMM TpylaMy Ha MPaKTHUIL
MPaKTUYHO HepeasbHi. 30KpeMa, B IPaKTHUIl Mai:Ke
He Ma€ TaKUX BUIAIKiB.

Ockinbku Bu3HAuUEHHA CY0 €KTHUBHOI CTOPOHU
CKJIANY 3JIOYMHY Ha 3aKOHOJABUOMY PiBHi He BU3HA-
YeHO, TO Yy HAyIi KPUMiHAJBHOTO IIpaBa MHUTAHHSI
PO BUBHAUEHHS 3MICTY MOHATTA Cy0 €KTUBHOI CTO-
POHU CKJIAY 3JI0YMHY BiKe IPOTATOM 6araTbox poKiB
3aNNIIAETHCA OUCKYCiiHUM, 1 uM He HAKWOiIBIIOO
mpo0JIEMOI0 B ITbOMY ACHEKTi € BCTAHOBJIEHHS CIIiB-
BifIHOIIIEHHS MOHATH Cy0 €KTHBHOI CTOPOHHU CKJALY
3JIOUMHY Ta BUHU.

Cy0’eKTOM BJIOUMHY MOXKYTh OyTH ITOCAZOBi Ta
inmi (¢isuuni) ocobu, AKi FocAriIM HA MOMEHT BUH-
HeHHS KPHMiHAJBbHOTO IPAaBOMOPYIIeHHSI 16 PoKis.

ITo crocyeThea mMpoTUAii OpranisoBaHoi 3J0YKH-
HocTi y (piHaHCOBi#l cucremi, To HeoOXimHO 3mific-
HUTHA IJINHA KOMILIEKC 3aXO[AiB OpraHisalliiiHoro,
IIPaBOBOT0, €EKOHOMIUHOT'0, TOJIiTUYHOTO, KaIPOBOTO
xXapakrepy. Alle BapTO HATOJOCUTH, IO Cepen yCix
[IUX 3aXO0/iB HE MEHIIIOT0 3HAYEHHA Ma€ i (hiHaHCOBUI
Iep:KaBHUH i rpoMaAChbKUIl KOHTPOJIb.

Ha gymry JI. P. PycHaxk, fep:kaBa i cycmiJbCcTBO
MaloTh ITOCTABUTM BJIACHI 3aBHAHHA IEpen CHUCTe-
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IIpukapnamcvruil PUOULHUIL BiCHUK

MOIO HaIliOHAJIbHOI eKOHOMIiuHOI Oe3leKu B 4acTHHI
OpoTuAil KpUMiHAABHMM SBHINAM i IIpoIecam.
®dinaHcOBa cucTeMa IOBHHHA CTOCYBATHCS IIepe-
BAJKHO IOTEePeI:KeHHA Ta BUTICHEHHS iX HanOiabIm
coIliaJbHO HEe0e3MeuyHWX Ta €KOHOMIUHO AUCHYHK-
mioHadbHUX (GopM, ToOTO mpoTuAii KpuMinamisamii
eKOHOMiKM B ii opraHisoBaHWX i TPAHCKOPAOHHUX
mpodABax, MiHiMisanii Ta eliMiHyBaHHA YMOB KpH-
MiHajisamii cucTeMH MaKPOEKOHOMIUHOTO YIIpasB-
JMiHHA, 0co0iauMBO B uacTuHi ii Kopymmiamisamii,
[0 BigOyBaeThcd Mmif KOHTPOJEM OpPraHizoBaHOL
3JIOUMHHOCTi. YCYHEHHS Ta MiHiMmisalis KJrodo-
BUX 3arpo3 (piHaHCOBi# Oesmeri YKpaiHW IMOBUHHIL
CTaTy HaWBaKJIUBIMINMHU TIPiIOPUTETAMU B AiAJIbHO-
CTi iHCTHTYTiB €KOHOMIUHOTO i IOJITHUYHOTO YIIPaB-
JIiHHA Ha IOTOYHY i cepeTHbOCTPOKOBY IIEPCIEKTUBHI
[7,c.110]. 3asnaueni migxoau 10 BUBHAUEHHS METO-
JIOJIOTIYHMX IIiZicTaB cTpaTerii HallioHAJILHOI eKOHO-
MiuHOI Oe3meKku Ta (GOPMYBAHHA KOHIENTYAJbHUX
OCHOB MeXaHi3My MpPOTHAII MaKpOAeCcTPYKTHUBHUM
mporecaM KpuMiHaJisaIii eKOHOMiKM y (hiHaHCO-
Bi#t cdepi maoTh 3MOT'y BUPIMINTU HUBKY NHUTAHb,
30KpeMa pO3POOUTH MepesiK OCHOBHUX 3aBIaHb,
AK1 MOKYTH i moBuHHI 6yTH peasizoBaHi MexaHis-
MOM HAIiOHAJBHHOI CHCTEMM eKOHOMiuHOi Oes3mexn
y chepi 3abe3meueHHA KPHUMiHOJOTIUHOI Oe3meKu
eKOHOMiKH i OisHecy, mpoTuzii opramizoBamoi 3J0-
YUHHOCTI ¥ (hiHaHCOBiH cucTeMi.

Bigmosigmo g0 ct. 3 3akony Ykpainu «IIpo mai-
OHAJTLHY 0esmeKy YKpaiHm» QyHIaMeHTAJIbHUMU
HaIllOHAJLHUMHU iHTEepecaMu YKPaiHu € CTaJui Pos-
BUTOK HAIIIOHAJBbHOI €KOHOMIiKM, TPOMAIIHCHKOIO
CyCIiIBCTBA i Iep:xaBu A 3a0e3MeueHHI 3POCTAHHSA
PiBHS Ta AKOCTI JKUTTS HaCeJeHH; iHTerpamnisa YKpa-
iHM B €BPONEMCHKUI TOJITUYHUN, €KOHOMIiUHHH,
mpaBoBUH mpoctip, HaOyTTa wiencTBa B OOH (Opra-
misamia 06’egnanux Hariit) [8].

Y mpoekri Crparerii cTasoro po3BuTKy YKpainu
1o 2030 poxy [9] BkasyeThes, 1110 ii METOIO € BIIpOBa-
IKeHHS B YKPaiHi €BPOIEeNChbKUX CTAHAAPTIB JKUTTS
Ta BUXig YKpaiHu Ha MPOBigHI mo3uIrii y cBiTi. YKpa-
iHa Mae cTaTu JeprKaBoIo i3 CUILHOI0 EKOHOMIKOI0 Ta
3 TIepe/loBUMY iHHOBaIiAMu. [[Jd 11boro HacaMIepes
HeOOXiHO BiJHOBUTH MAKPOEKOHOMIUHY CTa0ijab-
HiCTh, 3a0e3MeunTH CTiliKe 3POCTAHHSI E€KOHOMiKM
€KOJIOTIYHO He BUCHAMKJIWBUM CIIOCOOOM, CTBOPUTH
CIPUATAWBI YMOBM [JS BeJeHHA TOCIOAAPCHKOL
IiSIBHOCTI Ta IPO30PYy IOJATKOBY cucremy. llpm
IIbOMY OfHi€I0 3 0a30BHX YMOB CTabiJbHOIO €KOHO-
MiYHOTO PO3BUTKY Aep:KaBuU € 3a0e3meueHHS edek-
TUBHOT'O PiBHA IPOTHULii 3JIOUMHHOCTI, 30KpeMa opra-
Hi30BaHOI 3JIOUMHHOCTI Y (DiHAHCOBi cucTeMmi.

HeoOxizuo 3asmaumrtu, I[0 HajleKHe 3abesie-
YeHHd IPOTHUAii opranizoBaHoI 3JI0YMHHOCTI y (hiHAH-
COBill cmcTeMi B CyuacHHX yMOBax 0arato B 4oMY
BaJIE}KUTh BiJi CBOEUACHOTO, IOBHOTO Ta AKiCHOTO
po3po0JIeHHS TPOTPAaMHOTO 3a0esleueHHsa B IMill
cepi, ke Oyze Oa3yBaTHCh HA TEOPETUKO-IIPABOBUX

3acazax IMPOTHU[Iil TAHOT'O0 HETaTUBHOTO COIiaJIbHOI'O
ABUIIA.

BucnoBku. Mo)xkeMo KOHCTATyBaTH, IO Opra-
HiBoBaHa 3JIOUMHHICTH y (hiHAHCOBill cucTemi — 1€
CYCIiNIbHO HeOe3meuHi MTiAHHA BJIOUMHHUX TPYII,
opramisarmiii, IO MOCATalOTh Ha (PiHAHCOBO-EKOHO-
MiuHI BiTHOCWHU, BperyJibOBaHI HOpMaMu (piHaHCO-
BOTO (Y TOMY YKCJIi IOZaTKOBOTO, BAJIIOTHOTO) ITPaBa,
3 (hopMyBaHHA, PO3IOALIY, IEPEPO3IOIIIY Ta BUKO-
pucTaHHA (DOHAIB TPOIMOBUX KOMITIB ((hiHaHCOBUX
pecypciB mep:kaBu), OPraHiB MiCIIeBOI0O CAMOBPSALY-
BaHHS, iHIINX TOCIOZAPIOIOUMNX CY0’€KTiB, 3 METOIO
OTPpUMAHHS HAATPUOYTKiB.

3mouMHHA OiAJBHICTHE Yy (iHaHCOBIN cucremi
B Oinpmrocti sAifiCHIOEThCA SMIOUMHHUMM OpPTaHi-
gamigamMu (opraHisoBaHMMM TpymamMu, OaHIaMu,
3JOYMHHUMHK CIIJIbHOTAMH Ta IiHIIAMM TOLIOHMMU
He3aKOHHUMM (POPMYBaHHAMM), III0 MAIOTh i€pap-
XiuHy CTPYKTYPY, MaTepiaabHy Ta hinancoBy 6a3y Ta
3B’ A3KH 3 [ePKABHUMU CTPYKTYPaMU.

Tomy KOHIENTyaJbHI OCHOBM IPOTHIil OpraHi-
30BaHOI 3JIOUMHHOCTI y (hiHAHCOBi! cucTeMi mepen-
0auaoTh MOCTIIKEHHA TEOPeTUUHUX 3acaf, IOI0
CTPYKTYPH i TEHAEHI[INl OpraHi3oBaHOI 3JI0UYMHHOCTI
Ta HeOe3IeK! HACTiAKiB OKpeMux ii BUIiB.

OrpuMaHHS KOHKPETHHX HAyKOBO-O0IDYHTOBA-
HUX KPUTEepPiiB mpoTtupii y BUTJALI 03HAK, IO KBa-
Ji(pikyOTh JaHi KpPUMiHAJIbHI IIPABOIOPYIINEHH,
0es3mocepeIHbO JOMOMOMKYTh HAIIOBHUTH BiAMOBigHL
HOPMATHBHI IOJOKEHHS HeoOXimHuUM Ta OasKaHUM
3micToM. 3asHaueHi KpuTepil oJHOUACHO BUCTYIIA-
I0Th BUMOTaMH [0 3MiCTy HOPMATUBHUX IIPUIIUCIB,
AKi perJaMeHTYIOTb 03HAKH, 1[0 KBaJi(PiKyIOTh KpU-
MiHaJbHE IIPABOIOPYIIEHHA.

Pasom 3 TuM, Ba:KJIWBOIO ITEPEIyMOBOIO 3abe3Ie-
yeHHA e()eKTUBHOI IPOTU/il opranisoBaHoi 3J0YMH-
HoOCTi y (piHaHCOBIii cucTeMi € CTBOPeHHA e()eKTUBHOL
(mieBoi) HOPMATHMBHO-IPABOBOi 0a3m, BU3HAUEHHS
YiTKOI CHCTeMM YIIOBHOBAKEHMX CYy0 €KTiB 3miiic-
HEeHHS TaKoI IPOTuii, MeTH i 3aBIaHb IXHBOI Tifb-
HOCTi, HaJiJeHHSI HeoOXiJHMMN IIOBHOBAKEHHIMH
1 KOMIIETeHITi€10, CTBOPEHHSA MaTePiaJbHO-TeXHIUHIX
YMOB, e()eKTUBHOTO KaJpOBOTO 3a0e3IIeUeHHS TOIIIO.

3aK0HOABCTBO, SKe HATIpaBJIeHe Ha IIPOTHUIII0 OpTra-
Hi30BaHOI 3JI0YMHHOCTI ¥ (DiHAHCOBIiH cucTeMi i pak-
THKA TPOTHUAIl 3 HEeI0 MaloTh BPaxOBYBATH Ii CIIEIHU-
(iKy, 1110 OB’ A3aHA i3 IITIPOKOMACIITA0HOO IPYIIOBOIO
3JIOYMHHOKI [TisJIbHICTIO i BUKOPUCTAHHAM 3HAUHUX
MaTepiaJbHUX 3ac00iB, JOOYTUX 3OUMHHUM ITLIIXOM.

i po3pobku edeKTUBHOI cTpaTerii, a TaKoOXK
KOHKPETHOTO 3aKOHOZABCTBA II[OA0 MIPOTUIII 3 opra-
Hi30BAHOIO 3JI0YMHHICTIO HEOOXiZHO He TIIBLKH BOJO-
mitTm  iH(opMmalieo om0 peasbHOI curyamii, il
OCHOBHMX Ta MaHOyTHIX TeHAEHIili PO3BUTKY,
a i 4iTKO PO3YMiTH UMHHUKHU CTPUMAaHHA Ta IIOIIHU-
PEeHHSA OPTraHi3oBaHOI 3JIOUMHHOCTI. 3 OTJIALY HA Iie,
0c00IMBY yBary HeOOXiZHO NPUIIIATH KOMILIEK-
CHOMY JOCJTiJKeHHIO TEeOPEeTUKO-IIPABOBUX 3acaf
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OpoTUIil TAaHOMY KPUMiHAJbHOMY SBHUILNY, PE3yJb-
TaTU AKOTO CTAHYTh B OCHOBI PO3POOKYU cTpaTerii Ta
HOPMATHBHUX aKTiB IITO0 MIPOTHU/Ii] 3 OPraHi30BaHOIO
3JIOUMHHICTIO ¥ (PiHaHCOBiH cucTemi. BaxxauBuM BHe-
CKOM Takoi pobOTM cTaHe aHAJi3 PUBUKIB (3arpos)
OpraHi3oBaHOI BJIOYMHHOCTI y (hiHAHCOBi# cmcTeMi
JJ1d HallioHaIbHOI Oes3lmeKu HaIroil KpaiHu, 0coba1BO
IJIST CYBEPEHITETY Ta AeMOKPATUYHOI CHCTEMHU II0JIi-
TUYHUX IHCTUTYTiB.
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Anoranig

Andpocoeuu JI. I'. Teoperuko-npaBosi 3acagu mpo-
THIil OpraHi3oBaHOi 3JOYMHHOCTI y (piHaHCOBiH cuc-
temi. — Crarr4.

¥ crarTi copMoBaHO MOHATTA OPraHi3oBaHOI 3J0-
YUHHOCTI Y (iHAHCOBi# cucreM, AK CYCHiTbHO HeOe3IeUH1
MiAHHSA 3JIOUMHHUX I'PYI, OpraHisaiii, 110 mocATaTh Ha
(piHaHCOBO-eKOHOMIUHI BiHOCWHHU, BpPETYJIbOBAHI HOP-
MaMu GiHaHCOBOTO (Y TOMY YMCJi IOZATKOBOTO, BAJIOT-
HOT0) TIpaBa, 3 ()OPMYBaHHS, PO3MOIiIY, IEPEPO3MIOILIY
Ta BUKOPUCTAHHA (DOH/IB IPOIIOBUX KOIMITIB (hiHAHCOBUX
pecypciB JepikaBu), OpraHiB MicIIeBOTO CAMOBPAIYBAHHA,
IHIIUX TOCIOZAPIOIYMX CY0 €KTiB, 3 METOI OTPUMAHHSA
HaATPUOYTKiB.

Posraauyro obcTaBunu, IKi po6IATH 0COOIUBO AKTY-
AJBHUM caMe KOMILIeKCHUH MiAX 1 JOCTiI:KeHHI TeOPeTH-
KO-IIPaBOBUX 3acaf MPOTHUAil OpraHizoBaHoOl 3J0YMHHOCTI
y diHaHCOBi# cucTemi. 3asHaueHO, [0 PO3POOKA TEOpe-

TUYHUX TPoOJeM 6OpPOTHOM 3 OpraHi30BaHOW B3JIOUMHHI-
cTio y GiHaHCOBi#l cucTeMi, Mae PO3TIAJATUCA SK OJNUH
i3 HaAMOIIBIN aKTyaJbHUX HANPSIMiB KPUMiHOJOTIUHUX Ta
KPUMiHAJBbHO-IPABOBUX AOCTim:KeHb. OCKiJIbKM Oprami-
30BaHi rpynu i 3mouuHHi opranisarmii y (inancosiit cuc-
TeMi MPOJOBKYIOTH KOHTPOJIIOBATH JIEBOBY YaCTKY TiHBO-
BOrO KamiTajly, OIPOTUIPABHY AifJIBHICTH, IOB’A3aHY i3
POBKpajaHHAM OIOMKETHUX KOIITiB, Jeramisaimieto (Biz-
MUBAHHAM) JNOXOZiB, OJEpPKAHWX BJIOUMHHUM ITLIAXOM,
opraHisaiielo HapKoOisHecy, HeJeTaJbHOIO Mirpaiieio
romro. JocaigKeHO O3HAKM CKJAAy OPraHi3oBaHOI 3J0-
YMHHOCTI y (iHAHCOBi# cucreMi, BigMiHHI ocobsuBOCTI,
AKi XapaKTepu3ylTh KOKHUHA 3 eJIeMEHTiB KPUMiHAJb-
HOTO TPABOIOPYINEHHA. 3a3HAUeHO MiAXOAM [0 BU3HA-
YeHHSA MEeTOJOJIOTIUHMX ITiZiCTaB CTpaTerii HaIlioHAJbHOI
eKOHOMiuHOI Oe3meKu Ta (GOPMYBAHHS KOHIENTYAJbHUX
OCHOB MeXaHi3My IIPOTHAil OpraHi3oBaHOI 3J0YMHHOCTI Y
(bimaucoBiit cucTemi. BeranoBIeHO, 110 HaJle:KHEe 3a0e31Ie-
YeHHS IPOTU/il opranisoBaHoi 3JI0UMHHOCTI y (piHAHCOBiH
CHCTEMi B Cy4acHUX yMOBax 0arato B 4OMY 3aJIeKUTH Bif
CBOEYACHOTO, TIOBHOTO Ta AKiCHOT0 PO3POOIEHHS IIPOrpaM-
HOTO 3a0e3meueHHs B mili cdepi, axe Oyae OasyBaTuch Ha
TEOPETUKO-IIPABOBUX 3acafiaX IMPOTHUJil JaHOTO HEraTWB-
HOT'O COIiaJIbHOT0 ABUIIIA.

Kawouosi cnosa: opraHizoBaHa 3JI0UMHHICTH, (iHAH-
COBa CHCTEMAa, TEOPETHKO-MEeTONOJIOTiuHI 3acagu, MPOTH-
nis, HalioHaJIbHA OesleKa, cTpaTeris.

Summary

Androsovych L. G. Theoretical and legal principles
of combating organized crime in the financial system. —
Article.

The article forms the concept of organized crime in
financial systems, as socially dangerous acts of criminal
groups, organizations that encroach on financial and
economic relations, governed by the rules of financial
(including tax, currency)law, the formation, distribution,
redistribution and use of funds. (financial resources of
the state), local governments, other economic entities, in
order to obtain excess profits.

Circumstances that make a comprehensive approach
to the study of theoretical and legal principles of
combating organized crime in the financial system are
especially relevant. It is noted that the development of
theoretical problems in the fight against organized crime
in the financial system should be considered as one of the
most relevant areas of criminological and criminal law
research.

As organized groups and criminal organizations in the
financial system continue to control the lion's share of
shadow capital, illegal activities related to embezzlement
of budget funds, legalization (laundering) of proceeds
from crime, drug trafficking, illegal migration, etc. The
signsof the composition of organized crimein the financial
system, the distinctive features that characterize each of
the elements of a criminal offense are studied. Approaches
to determination of methodological bases of strategy of
national economic security and formation of conceptual
bases of the mechanism of counteraction to organized
crime in financial system are specified.

Itis established that the proper provision of combating
organized crime in the financial system in modern
conditions largely depends on timely, complete and high-
quality software development in this area, which will be
based on theoretical and legal principles of combating this
negative social phenomenon.

Key words: organized crime, financial system,
theoretical and methodological principles, counteraction,
national security, strategy.
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1010 3SHAYEHHS ®AKYJbTATUBHUX 03HAK OB’€KTUBHOI CTOPOHH
CRJALY KPUMIHAJIBHOI'O ITPABOIIOPYIIEHHSA

IMocranoBka mpo6aevu. CKJag KpPuUMiHAJIBHOTO
IPABOMOPYIIEHHS € CYKYIIHICTIO 11010 000B’ I3KOBUX
eJIeMeHTiB, a came: 00’€KTa, 00’€KTUBHOI CTOPOHH,
cy0’ekTa, cy0’eKTuBHOI cTOpoHHU. BifcyTHiCTE 0HOTO
3 X 000B’ A3KOBUX €JIEMEHTIB BUKJIIOUA€E HAABHICTD
CKJIa[y KPUMiHAJBHOTO IIPABOIOPYIIEHHSA, a OTKe,
i KpumiHaNBHY BigmoBigasbHicTh. KoxkeH 3 emeMeH-
TiB 3araJbHOT0 CKJAAY KPUMiHAJIBHOTO IIPABOIIOPY-
IIIeHHS, XapaKTepusyeThCA CBOIMU O3HAKAMHU, AKi
B CBOIO Uepry, IOJiIAI0ThCA Ha 000B’ 13K0Bi (0OCHOBHI)
Ta (haKyJIbTaTUBHI (10JaTKOBI).

O0’eKTHBHA CTOPOHA CKJAAY KPUMiHAJILHOTO
IIPaBOIOPYIIeHHS B Teopil KpuMiHAJIBHOTO IpaBa
Ma€ 0co0JuBe 3HAUEHHS, fAKe IOJArae y TOMY,
II[0 camMe O3HAKW 00 €KTMBHOI CTOPOHU 3aKOHOMA-
Bellb 3aKpimiaioe B aucmosuiii crarti OcobanBoi
yactTuHu KpuMinaiasHOro Komexkcy YKpainu (mami —
KK Yxpaiun).

Anani3 ocraHmHix gocaimkens i myOmikamii.
[IuTanH, 0 CTOCYIOTHCSA KPUMiHAJIBLHO-IIPABOBOTO
3HaUeHHS (aKyJIbTATUBHUX 03HAK 00 €KTHUBHOI CTO-
POHHU CKJAAy KPUMiHAJIHHOTO IIPAaBOIOPYIIEHHS,
3HANILIN cBoe Bimobpasenus y mpaiax II. C. Bep-
gina, 0. O. Iynoposa, O. O. Kpamri, M. 1. Ilanoga,
T. B. Ponionosoi, H. M. Cementoka, M. B. Tenrmica,
H. M. Apmur ta iHmnx.

Mera craTTi mosArae y JOCHiIKeHHI KPUMiHAJb-
HO-TIPABOBOTO 3HAUEHHA (DAaKyJbTATUBHUX O3HAK
00’€KTUBHOI CTOPOHH CKJIAAY KPUMiHAIBHOIO IIPABO-
MOPYIIIeHH.

OcHOBHI pe3yabTaTH OCIHiAKeHHA. ¥ Teopii
KPUMiHAJIBHOTO IpaBa, A0 (GaKyJbTaTUBHUX O3HAK
00’€KTUBHOI CTOPOHM BiJHOCATHL: CYCHiJIBHO Hebes-
HeuyHi HACHiAKY, NPUUYNHHNY 3B A30K MI¥ JiAHHAM
i cycmisbHO Hebe3meUYHUMH HACAiZKaMu, Micile, Jac,
00CTaHOBKY, croci6 i 3aco0u Ta 3HAPAALA BUNHEHHS
KPUMiHAJIBHOTO TIPABONOPYLIEHHSA. ¥ BUIAJKaX,
Ko (paKyJIbTATHBHI O3HAKM € KBaTi(iKyrouwmmu,
T00TO KoMK B 4. 1 BOHM BifcyTHi, a B u. 2, 3 abo 4
3’ ABJIAIOTHCSA, TO 3aKOHOJAaBEeI[b BPaXOBYE iX BIACTH-
BoCTi (TTOBUTUBHI UM HETaTUBHi) B CAHKIII KOHKpeT-
ol HopMu OcobnuBoi uactunu KK Ykpainu. Konn
HAABHICTH (PaKyJIbTATUBHUX O3HAK He € 000B’A3KO-
BOIO [IJI1 BCTAHOBJIEHHSA 00’ €KTUBHOI CTOPOHU KPUMi-
HAJLHOTO MPABOIOPYIIEHHS, TO BOHU BPaXOBYIOThCS
CyZOM TIpH IpU3HAUEHHI TOKapaHHA B AKOCTi obcTa-

© 0. 0. Macosa, 2022

BUHH, 1110 oM’ ik1ye (cT. 66 KK Yrpainu) abo 00Ts-
:&ye (cr. 67 KK Yipainu) mokapasHs.

@aKyabTaTUBHI 03HAKU 00’€KTHUBHOI CTODPOHU
CKJIaJy KPUMiHAJbHOTO IPABOMOPYIIEHHS 3a CBOIM
XapaKTepoM, 3MiCTOM i 3aKOHOIAaBUOK perJaMeHTa-
IIi€I0 He € OHOPITHUMMU.

CycminbHo-Hebe3meuHi HacHifku — Il IIKoAa
(30MTOK), IO BAIMOMII0ETHCA KPUMiHAJIBHO-IIPOTHU-
IPaBHUM AiAHHAM (Ii€io uu 6e3MifIbHICTIO) CYCIIiIb-
HUM BiJHOCHHAM, OXODOHIOBAHUM KDPUMiHAJIbHUM
3aKOHOM, a00 peajbHa Hebesmexa (3arposa) 3amofi-
SHHS TaKol IIKOU.

3aKoHOmABeIb KOPUCTYETHhCA PISHUMHU IIPHUITO-
MaM{ OIWCYBaHHA KPUMiHAJbHO-IPOTUIIPABHUX
HacJaifKiB. 3asHAUaEThCA ONUH (€IUMHUI) HACTINOK,
III0 Ma€ KPUMiHAJIBHO-IIPABOBE 3HAUEHHSA — MaiHOBA
mkoja morepmizomy (cr. 185 KK Vipainu) abo BKa-
3YIOThCA 1Ba i OisbIlle MOMKINBUX (AJbTePHATUBHUX )
HACHiAKiB, IO BHUCTYIAlOTbH 000B’SI3KOBOIO O3HA-
KOI0 CKJIaNy KPUMiHAJIBHOTO IpaBomopyIeHHsa (u.l
ct. 277 KK Yxpaiau) [1, c. 147;149].

Y KpuMiHATBHOMY 3aKOHI MOMKHA BUIIJIUTH IBa
B CYCIIiJIbHO HeOe3[MeUHNX HACTIAKIB: CTBOPEHHS
3arpos3u 3amogisHHA meBHOI mioxu (u. 1 cr. 142,
y, 1 cr. 239, u. 1 cr. 240, u. 1 c1. 241, u.1 cT1. 242,
4. 1 cr. 243 KK VYkpainu) ToI110) i HacTaHHSA peab-
Hoi mrkoau (4.2 cr. 130, 9. 1 cr. 131, u.1 ct. 133 KK
Yxpainn) To1o).

P. C. OpnoBchbKuii BKasye Ha Te, IO 3arposa
HaCTaHHS CYCINJbHO HeOe3meuHuX HAacHifKiB He
€ cy0’eKTHUBHUM MPUIYINEHHAM, BOHA SIBJSIE COO0I0
00’eKTUBHY KaTeropiio, IO BUPAYKAETHCA Y CTBO-
PeHHI KpUMiHAJAbHO MPOTUIPABHOI IOBEIiHKOIO
ocobu Takoi curyarii, Koau misg abo Oe3miAIbHICTH
3aKOHOMipPHO MOKe CIIPUUYMHUTY 3a3HAUEHI B KPUMi-
HaJbHO-IIPABOBiN HopMi Hacaigku [2, c. 79]. ¥V Teo-
pii KpuMiHATBHOTO ITPaBa TaKi BUIATKU OTPUMAJIH
Ha3BY «JeJiKTH CTBOpeHHS HebesmeKku». OOT'pyHTO-
BYIOUM BifiHECEHHS CTBOPEHHS HeOesmeKHW 10 BUMIiB
cycmisibHO HebesmeunHux Hacaigkis, B. I. Bopucos
3asHayae, 1[0 caMe B IIbOMY BUIAAKy BSOBHIIIHS
00CTAHOBKA B3MIiHIOETHCA. 3’ ABIAIOTHCA peasbHi,
KOHKDEeTHI YMOBH, CUJIN, AKi B TIOJAJIBIIOMY iX Geae-
PELIKOIHOMY TPOSABI IPU3BEAYTh A0 IPAMOI IIKOAA
[3].

Ilpu 3’dcyBaHHI Takoi O3HAKM SK CYCIiIBHO



Bunycx 2(43), 2022

105

HeOe3meuHi HACTiTKM HeoOXigHO BpaxOBYBATH, IO
B Jeakux ctartax unaHoro KK Ykpainu micrarscsa
BKasiBKU Ha KOHKpeTHi Hacaigku (cT. 115 KK Vrpa-
iHE — cMePTH IIOTEPIIiIOTo TPy BOWBCTBI), a B iHITUX
JIVIIE 3a3HAYAEThCA «icTOTHA IIKOZAa» a00 «TIKKi
HaCJigKW» Ta iH., II[0 BiAMIOBiZHO BHMMAarae 3acTOCY-
BaHHS OI[IHOYHWX KAaTeropiii Ta 3’scyBaHHA iX 3Mi-
CTy, 00CATY i KOHKpeTH3aIlii 3a KOKHUM OKPEeMUM
KPUMiHAJIBHUM IIPABOIIOPYITIEHHAM.

CycminpHO HeOe3meuHi HACTIZKM MalOTh BaK-
JUBe 3HAUEHHS IS KOHCTPYIOBAHHA 00’ €KTHBHOI
CTOPOHU CKJIANy KPUMiHAJIHHOTO IPABOIOPYIIEHH.
Y KpuMiHaJbHUX IPABOMOPYIIEHHAX 3 Marepiajb-
HUM CKJIAJOM BiJNOBifHI cycminbHO HeOesmeuHi
HaCHaigKu (HACHiZKM, IO HMigmaioThCs BU3HAUEHHIO,
BCTAHOBJIEHHIO, 3aBHaHHA ()iBMUHOI IIKOAM 31I0-
POB’I0 JIOAWHY, 3aIOiTHHA CMepPTi JoAuHI Ta iH.)
€ 000B’ABKOBOI0 03HAKOI O00’€KTHUBHOI CTOPOHU
CKJaNy KPUMiHAJBHOTO IPABONOPYINEHHA. Paszom
3 TUM, (POPMAJbHUI CKJIAJ KPUMiHAJIHHOTO IIPABO-
MOPYIIeHHS He MiCTUTh BKasiBKM Ha OyIb-AKi cyc-
IiTbHO Hebes3IeuHi HAaCTigKM, X0ua BOHM i MOXKYThb
imoxgi HacraBaTu, aje Imepe0yBalOTh 3a MeKaMH
CKJaNy KPUMiHAJIBHOTO IIPABOMOPYIIEHHA, TOMX
BCTAHOBJIIOBATH IX mpu KBauidikamii me moTpidHO.
DopmabHi CKJIAAY KPUMiHAJbHUX IIPABOIIOPYIIIEHb,
AK BiZoMO, BBa)KAlOTHbCS 3aKiHUEHUMHU 3 MOMEHTY
BUMHEHHS caMoro aigHHd [2, . 78].

Crnix sasmaumrtu, IO CYCIiIbHO HebOes3meuHi
HACHiIKM, AKi Oe3mocepefHbO BKA3aHi B JMCIIO3U-
mii crarTi OcobamBoi uactuau KK VYxpainm, ato
OJHO3HAUHO BUILIUBAIOTH 3 ii 3micTy (KpuMiHAJbHL
IIPABOTIOPYIIIEHHS 3 MaTePiaIbHUM CKJIAZ0M), € KOH-
CTUTYTUBHOIO (0006’43K06010) O03HAKOK0 00’ €KTUB-
HOI CTOPOHHU BiATIOBiZHOTO CKJAAy KPUMiHAJILHOTO
IIPABOIIOPYINIEHHA Ta MAIOTh 3HAUECHHA JJII KBaJi(i-
kamii (cr. 2561 KK Ykpainn), a € cycmisbHO Hebes-
IIeYHi HACJTIJKM 3a JOIOMOIOI0 SKUX YTBOPIOETHCA
KBamidikoBauuii (u.2 cr. 314 KK Yrpainu) um oco-
6auBo KBastidikoBauuii (u.3 cr. 314 KK Vxpaimm)
CKJAJ IIHOTO K KPMMiHAJIHLHOTO IIPABOMOPYIIEHH.
Y 1mboMy BUTAAKY, BOHM He 3TaJyIOThCAd 3aKOHOIAB-
IIeM B OCHOBHOMY CKJIaJIi KPIMiHAIBHOTO IIPABOIIOPY-
IIIeHHd, aJie 3 iX HAABHICTIO 3MiHIOETHCA KBasiika-
IIid i HacTae mocuIeHa BiIOBifaIbHICT.

Tako:x HeoOXigmo BimsHaumTm, 3a3HAUEHA
(haxyapTaTBHA 03HAKA 00’ €KTHBHOI CTOPOHMU CKJIALY
KPUMiHAIBHOTO IIPABOMOPYIIEHH, AKII0 He BKasaHa
3aKOHOJABIIEM B OCHOBHOMY CKJIaJi KPUMiHAJILHOTO
IIPABOTIOPYIIIEHHS i He mepembaueHa IK KBaTi(iky-
10Ua 03HAKa MosKe OyTu 00CTaBUHOIO, KA 6e3 3MiHM
KpUMiHAIBHO-TIPABOBOI KBaTi(hiKaIlii 00TAKYeE TOKA-
pauHd, (m. 5 4. 1 cr. 67 KK Vkpainn)[4, c. 19].

Pasom 3 TuM, BificyTHiCTH HacIigKiB mepemdaue-
HUX 3aKOHOM IIpO KPUMiHaJbHY BiATIOBifabHICTH
TaKNX, AK icTOTHA IIKO0Ja a00 THKKI Hacuaigku, axi
3aKpimaeHo 060B’ A3KOBOI0 03HAKOI B OKPEMUX KPU-
MiHAJIBPHUX IIPABOMOPYINEHHAX Y cdepi cayxb6oBoi

TisIBHOCTI MOXKe CBiIumMTH Mpo HasBHiCTH ab0 Hesa-
KiHYeHOr0 KPMMiHAJBHOTO IIPABOIOPYINEHHSI a0o
TIpO aAMiHICTPATUBHUYN UM AUCIIUILTiHADHUH IPOCTY-
moK (u.1, u.2 cT. cT. 364 ma 367 KK Yrpainn).

1 TpaBUIBLHOTO BCTAHOBJEHHA TaKOi O3HAKU
K CYCILIBbHO HeOe3lmeuHi HACHiAKM y KPUMiHAJb-
HUX IPABOMOPYIINEHHAX 3 MaTepPiaJbHUM CKJAIOM
Heo0XiHO J0BeCTH HASBHICTH MPUUYMHHOTO 3B SI3KY
MiXK CyCIiIbHO He0e3MeUHNM AiSHHAM Ta CYCILJIBHO
He0e3meUHNM HACTiJKOM.

Kpuminanbae mpaBo YKpaiHm I'DYHTYeTbCA Ha
(dinocodecbrkoMy TmoOCTyJIaTi, BiAMOBIZHO A0 AKOTO
ocoba Mo:ke OyTH MPUTATHYTA 40 KPUMiHATILHOI Bif-
TOBiJAJBbHOCTI JIMIIIE 3a Ti HETraTUBHI 3MiHHU B 00’€K-
TUBHOMY CBiTi, 1110 Oy/I1 BUKJMKAHI TOBEIiHKOO ITiel
ocobu, To6TO 32 HASIBHOCTI IPUYMHHOTO 3B’ ABKY MiK
BUMHEHUM He0 TiSHHAM i CyCHiabHO HeOe3meUHuMU
HacJaigKamu, o Hactaau [5, c. 242].

IIpuunvHHENR 3B A30K — Ie 00’€KTUBHO iCHYIOUMI
3B 30K MIX IiSHHAM — i€t un Oes3aifaapHicTIo (Ipu-
YMHOI0) — 1 cycHinbHO He0e3MeUHMMM HACTiTKaMu
(macmigxoMm), Koaum OifA um 6e3mifNbHICTD BUKJIHU-
Kae (IOPOA:KYe) HACTAHHS CYCIiIbHO HeOe3IeuHOTo
Hacaigky [1, c. 153].

HominbHO BKaszaTu, 110 IpobjeMa IPUUYUHHOTO
3B’SI3KY € OJHI€I0 31 CKIATHUX YV HAYIl KPUMiHAJIb-
Horo mpaBa. Ha croromui chopmMyIL0BaHO IEeKiTbKa
OCHOBHUX TEOpPili MPUUYMHHOTO 3B SI8KYy, AKi po3pis-
HAIOTHCS 3AJIEKHO Bif TOro, AKY (PiJ0COPCHKY KOH-
[eMNIlif0 IPUUYMHHOCTI iX aBTOPW KJAAyTh B OCHOBY
CBOiX BUCHOBKIB [6, c. 349].

¥ Hayui KpuMiHAJBHOTO IIpaBa IPUUYUHHWE 3B’ -
30K, IIEPEBAKHO BiTHOCATH M0 (DaKyJIbTATUBHUX
03HAK 00’€KTUBHOI CTOPOHM CKJIAAY KPUMiHAJIHHOTO
IIPABOTIOPYIIEHHS BiH € BUSHAYAJIBHUM JIJI BCTAHOB-
JIEHHS BUHU 0CO0M Y KPUMiHAJTBHUX MPABOIIOPYIIEH-
HSAX 3 MaTepiaJbHUM CKJIAJ0M, TOOTO 3 HACAiAKAMH,
BKasaHUMU Y KpuMiHaiabHOMY 3aKoHi. H. M. dpmui
IOBOJUTE, IO POSTJIALATH MPUUYMHHUN 3B SI30K AK
CaMOCTifiHy 03HAKY 00’ €KTHMBHOI CTOPOHY, BUBOJUTH
WOro 3a MeKi HACTIAKY € HeJOTiYHHM, OCKIJIbKHU
3alOfiAHy MiAHHAM IOKOAY HEe MOMKHA HAasBaTu
HACJHIZKOM 3a BiJCYTHOCTI NPUUMHHOTO B3B’ABKY.
Tomy 00’€¢KTHMBHA CTOPOHA KPUMiHAJBLHOTO IIPABO-
MOPYIIeHHS 3 MaTepiaJbHUM CKJIAJOM OIUCYETHCSI
3a JOIIOMOTOI0 JBOX 000B’SI3KOBMX O3HAK — NiAHHS
Ta HacaigKy. [IprunHHUR Ke 3B’A30K BHUCTYIIAE fAK
O3HAKa HACTiIKY.

Tagwmit migxin, ax 3asaauae H. M. dpmum, pagu-
KaJbHUX 3MiH Y IIJIaHI aHaIi3y 06’ €KTUBHOI CTOPOHU
HE COPUYMHUTH, OCKiTbKM BCTAHOBJIEHHS IIPUYUH-
HOTO 3B’A3KY OJHOYACHO O3HAUA€ i BUBHAHHS TOTO,
110 ABUINE, SAKe HAC I[IKaBUTh, € HACTIIKOM TAHOTO
miauug [7, c. 436; 438].

Ciig KoHCTaTyBaTH, 1[0 IPUYNHHNH 3B A30K MA€E
MicIie JIUIIe TOMi, KoY AiAHHA BUKJINKAE (IOPOIIKYE)
HACTaHHS CYCIILJIBHO He0e3IeUHOr0 HACTIIKY Iepes-
Oauenoro gumcrosuiico Bigzmosizmol crarti Ocobmnm-
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Boi vactunay KK Vxkpainu. IIpuununuii 38’ 130K — 11e
mpotiec, 1o mpoTikae y uaci. CycmiapHo Hebesmeuna
OBeAiHKA 0c00M MOKe OyTH BU3HAHA IPUUNHOIO CyC-
TiThHO He0e3meUHOro HACHIAKY JHIle B pasi, AKIIO0
BOHA y uaci mepegyBaJjia #Ooro HaCTaHHIO: CIIOUATKY
Mae OyTH BUMHEHe JiHHSA, a 3T0J0M — HaCTATH HACJIi-
IoK [8, c. 60]. Ba:xauso, 1100 nigHHA 3aKOHOMipPHO
ITOPOJIKYBAJIO HACTIOK, BUKJINKAIO PEATbHY MOXK-
JIMBiCTH FIOTO HACTAHHS, af Ke 30BHIIIHSA IIOCJiZOB-
HiCTb IIOAIY He 3aBMK Y CBIIUNTH ITPO HASBHICTD IIPH-
YMHHOTO 3B’SI3KY, KOJM HACJIIIOK i3 BHYTPiIIHBOIO
3aKOHOMIPHICTIO BUILIMBAE i3 BUMHEHOTO MisTHHSI,
MiXK HAM i HacIiIKOM, II[0 HACTAaB, iCHYe HeoOXigumii
OPUYKNHENHA 3B’ a30K. HeoOxigunii npuynnnmii 38 a-
30K MiK TiSHHAM i cycminpHO HeOe3eUHNMY HACJi/I-
KaM¥ CBiTUWTH PO HASIBHICTH 00’ €KTMBHOI CTOPOHU
KPUMiHAJIBHOTO NIPABOMOPYINEHHA 3 MaTepiaJbHUM
CKJaZoM. I ToMy B KpUMiHAJBbHUX IPABOMOPYIIEH-
HAX 3 MaTepiajbHUM CKJIAZOM NPUUYMHHUNA 3B A30K
€ HeoOXiTHO YMOBOK KpHMMiHAILHOI BiAIOBiZasb-
HOCTi cy0’€eKTa.

Micme BUMHEHHA KPUMiHAJBHOTO IIPABOIIOPY-
IIIeHHS — IIe TIeBHA TePUTOopia ado iHIIe miciie, me Bia-
0yBaeThCsA CYCIiIbLHO HeOe3meuHe JiAHHS i HaCTal0Th
fforo cycmiibHO HeOe3neuHi Hacaigku [1, c. 159].

Micie B xapakTepucTuIli GaxTy BUMHEHHA KpU-
MiHAJIPHOTO IIPABOIOPYIIEHHA MOMKE BUCTYIATH
OKPEMOI0, CAMOCTiiHOI0 03HAKOI0 00’€KTHUBHOI CTO-
POHU CKJIaAy KPUMiHAJIHHOI'O IIPABOIIOPYINIEHHS, TaK
i B AKOCTi CKJIAZOBOTO €JeMEHTY 00CTAHOBKHU BUH-
HEHHA KPUMiHAJILHOTO IIPABOIOPYIIEHHS, OCKIIbKY
YMOBH, SKi YTBOPIOIOTH 00CTaHOBKY, IIOBUHHI OyTH
TepUTOpPiaabHO i B uaci BusHauenumu [9, c. 50].

ObrpynToBano 3poduwia BucHoBoK T.B. Pogi-
OHOBA, IO Miclle i yac BUMHEHHS KPUMIiHAJILHOTO
IIPABOTIOPYIIIEHHS MTOCTAIOTh KOMIIOHEHTaMu 00cTa-
HOBKH. SIKIITO MicIle BUMHEHHA KPUMiHAJBHOTO IIpa-
BOTIOPYITIEHHSA B3aBXKINU € CKJIAT0BOI 00CTAHOBKH,
TO BKas3iBKa Ha OCTAHHIO Y TeKCTi cTaTTi OcobmmBoi
vyactuan KK Ykpainu cBigunTume mIpo HasIBHICTH
i IeBHOTO MicIlsl BUMHEHHA KPHUMiHAJBHOTO IIPaBO-
mopyireHHd. SIKIO K 3aKOHOZABEIh Iepenbauae
y CTaTTi JuIe Miclle BUYMHEHHA KPUMiHAJIbLHOI'O
IIPABOTIOPYIIIEHHS, TO IIe IIfe He 03HAUAE aBTOMATHY-
HOI HAABHOCTI O0CTAHOBKM K O3HAKMU 00’ €KTHBHOL
CTOPOHU CKJIANy KPUMiHAJBLHOTO IIPABOMOPYIIEHH.
ARIo 3aBAAKK 3aCTOCYBAHHIO JIIHI'BICTUYHOT'O IIPH-
HOMYy TJIYMaueHHS BUABJAETHCSI MOMKJIUBICTH ONHO-
YacHOI ITOCTAHOBKY M0 TEBHOI O3HAKW CKJANY KpU-
MiHAJIBPHOTO IIPABOMOPYIIEHHS ABOX IUTAHb — (me?)
[micme]i (komu?) [uac], To e cBiZUMTEL IPO HASABHICTD
00CTaHOBKY BUMHEHHSA KPUMiHAJIHHOTO IIPABOIOPY-
IIIeHHS, OCKIIbKM 3 TEOPETUYHOI TOUKM 30py 00CTAa-
HOBKA OXOILIIOE i MicIle, i yac BUMHEHHA KPUMiHAJIb-
HOT'O IPABOIIOPYITIEHHA.

T. B. PogionoBo10 mpoaHari3oBaHO HUBKY aCIIEeK-
TiB, Yy SKUX BUABIAECTHCI KPUMiHAJBHO-IIPABOBE
3HAUYEHHS MiCIld BUYMHEHHS KPUMIiHAJIHHOTO IIPABO-

TMOPYIIeHHS (KPUMiHAJIBHO-MONITUYHUN — BILIUB
0c00IMBOCTEH MicIlg BUMHEHHSA JiTHHA Ha HOro Kpu-
Mizamizaifiro abo JexpuMinamizaifiro (To0TO icToTHE
MiIBUINEHHSI UM 3MEHIIeHHs CYCIiIbHOI He0e3meKu
BUMHEHOTI'0 3aJI€:KHO BiJl IEBHOTO MicCIls, IO Ja€ Mif-
CcTaBM [JIs BU3HAHHS B3aKOHOAABIIEM BiAIOBigHOI
TMOBeJiHKM KPUMiHAJIHHUM IIPABOIOPYIIEHHAM a00
IIPABOMipPHUM BUMHKOM); OI[iHKA BILIUBY 0COOJIMBOC-
Tel MicIld BUMHEHHSA NiAHHS Ha BUSHAHHA IIPaBOMIp-
HOTO XapaKTepy IOBeiHKM oco0u (mepemycim cro-
cyeTbcs 00CTaBWH, 0 BUKJIOUYAIOTh KPUMiHAJILHY
IPOTUIIPABHICTh MiAHHA); OI[iHKA BILIMBY 0COOJIH-
BOCTEeH MiCI[d BUMHEHHS MiAHHSA HA BUSHAHHA HOT0
KPUMiHAJIBPHUM IIPABOMOPYIIEHHAM (3HAUEHHS O0CO-
OymBOCTel MicIls BUMHEHHA KPUMiHAJBLHOTO IIPABO-
TIOPYIIEeHH AJIA 0T0 KBaTi(pikaIrii: Miciie BUMHEHHS
KPUMiHAJIHHOTO IPABOIOPYITIEHHSA TOCTAE KOHCTHUTY-
TUBHOI0 03HAKOI0 OCHOBHOTO CKJIaJy KPUMiHAJIbHOTO
IPABOIIOPYIeHHA a00 03HAKOK KBaui(ikoBaHOTO
CKJaly KPUMiHAJIHHOTO IIPABOIODPYINEHHA); Au(e-
PeHITifiHNi, a00 aCIeKT BILINBY 0COOJMBOCTEH MiCIIs
BUMHEHHS KPUMIiHAJBLHOTO IIPABOMOPYIIEHHI Ha
PO3IOAiI 00CAry BifMOBiJAJbHOCTI 38 BUMHEHE KPH-
MiHaJbHe IPaBONOPYIIEHHA; IeHaJbHO-iHAMBiAYa-
Jisamifiunii, abo acImeKT BpaxyBaHHS OCOOJMBOCTEI
MiCIII BUMHEHHA KPUMIiHAJIHHOTO IIPABOIOPYIICHHS
K UMHHUKA, 10 BILIWBAae HA 00paHHS 3aX0ny KpH-
MiHAJIBHO-IIPABOBOTO BILIMBY (BHAY Ta MipuW IOKa-
paHHA), HAIPUKJIAJ, IeBHOTO KOMIIOHEHTa 00CTaBUH,
170 ITOM K IIIYIOTH a00 O0TSKYIOT IIOKapaHHs.

Orxe y mporieci KprMiHAIBHO-TIPABOBOI KBaTi(hi-
Kallili Micile BUMHEHHS KPUMiHAJILHOTO IIPABOIIOPY-
IIeHHS MOKe MaTy MoABiliHe 3HaueHHA. [lo-mepime,
aK 000B’s3K0Ba O3HAKa 00’€KTWBHOI CTOPOHU IIEB-
HOTO CKJIaTy KPIMiHAJIbHOTO IIPABOMIOPYIIIEHHS MicIie
BUMHEHHS [OifAHHS Bigirpae poab HeoOXimHOi s
BCTAHOBJIEHHS O3HAKM Yy IIPOIECi KPUMiHAJIbHO-IIPA-
BoBOI KBamigikarii. Ilo-gpyre, Oyayun (axrymabTa-
TUBHOI0 03HAKO0I0 00 €KTHBHOI CTOPOHM KPUMiHAJL-
HOTO ITPABOIIOPYIIIeHHA, MicIle H10r0 BUNHEHHSA MOKe
HaJlaTH iCTOTHY JOIOMOTY B OITiHIIi Ta BCTAHOBJIEHHI
iHIMWX O3HAK CKJAIy KPUMiHAIHHOTO IIPABOIODPY-
menna [10, c. 13;14; 9].

Ilig yacoM BUMHEHHS KPUMiHAJIHLHOTO IIPABOIIO-
PYILIEeHHA PO3YMilOTh — MEeBHUU Bigpisor (mpomi-
JKOK) Uacy, IPOTATOM SAKOT0 Bi0yBa€eThCA CYCIiIBHO
HeOesmeuHe IisHHSA i HACTAlOTh CYCIiIBHO HeOes-
meuHi Hacaigkm [1, c. 159].

3HaueHHA Yacy BUMHEHHSA KPUMiHAJBHOTO IIPAaBO-
mopymenus, Ha gyMKy H. M. CemeHioka, BusHaua-
€THCA TUM, IIT0 BiH OPMYE CYyCIiTbHY HeOe3meUHiCTh
IigHHA i BUCTymae (pakTopoM #Oro KpuMiHaisaIii,
migBuIye abo, HaBIaKM, 3MEHIITYE CTYIiHb CYCIiIb-
HOl HebesmeuHOCTi MiAHHA i cayrye sacobom mude-
peHItiamii KpuMiHaJbHOI BigmoBizansHOCTI a60 00Y-
MOBJIIOE JIeKpUMiHaJIi3aIIi0 TiAHHA.

Ilpu BpaxyBaHHi B mpolleci iHguBimyasmisarii
MOKAapaHHA Yacy KPUMiHAJILHOTO IIPABOIOPYIIEHHS
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B paMKax MOM AKIMyrouux abo obTa:Kyounx obcra-
BUH IIOKapaHHdI Heo0XiJHO BUXOJUTH 3 TOTO, 1[0 BiH
MOXKe BHCTYIATH B AKOCTI KOHCTPYKTHUBHOI O3HAKU
CKJAZy KPUMiHAJBLHOTO IPABOMOPYIIEHHSI abo He
OyTu TakuM. Y TEpIIOMY BUMAAKY, KOJW UYaC BUU-
HEHHA KPUMiHAJIHHOTO TPABOIIOPYINEHHA HAJNEKUTH
I0 urcja 000B’A3KOBUX O3HAK CKJIANY KPUMiHAJb-
HOTO TIPABOIOPYIIIEHHA, HOro 03HAKY (IO ITiABUIITY-
I0Th 200 BMEHIIIYIOTh CTYIiHb CYCIiIbHOI HeOe3IeKn
BUMHEHOI'0) BXKe BPaxoBaHi 3aK0HOJABIEM B CaHKIIi1
BifimoBiIHOI KpuMiHaAbHO-IPaBoBoi HOpMHU Ocob.iu-
Boi uactTuru KK Ykpainu. ¥ gpyromy Bumagky uac
BUMHEHHA KPUMiHAJILHOTO IIPABOIOPYIIEHHHA, He
Oyayun KOHCTPYKTHUBHOIO O3HAKOI CKJIAAy KPUMi-
HAJLHOTO TPABOTIOPYITIEHHSA, aJie Ha PO3CYI CYy Bpa-
XOBY€ThCA MPU NPUBHAUEHHI MoKapaHHA. [[o umcia
oOcTaBMH, ITOM AKIIYIOUMX IIOKapaHHsS, ImIepeada-
YeHUX KPUMiHAIbHUM 3aKoHOM (1. 5 4. 1 cT. 66 KK
Yxpaiuu), HeBig eMHUM aTpuOyTOM AKUX € Yac Kpu-
MiHAJBHOTO IIPABOIOPYIIIEHHA, MOMKHA BiJHECTH:
BUMHEHHS KPUMiHAJIBHOTO IIPABOIOPYIIEHHS BHAC-
JIIOK 30iTry TSKKMX 0COOMCTUX, CiIMEHHIX UM iHIITNX
o0cTaBWH.

Ilo oOTsiKyounx moxkapauus oocrtaBuH (4. 1 ¢T. 67
KK Vkpainm), omHIM i3 KOMIIOHEHTIB AKUX BUCTYIIA€E
yac BYMHEHHA KPUMiHAJBLHOTO IIPABOIOPYINEHHS,
MOKHA BigHecTu: penuaus 3j10unHiB (m. 1 1. 1 cT. 67
KK VYkpainm); HacTaHHA TIKKMX HACHIgKIB (m. 5
4. 1 cr. 67 KK Yrpainu); BUMHeHHSA KPUMiHAJIHHOT'O
IIPABOTIOPYIIIEHHS TPYIIOI0 0Ci0 3a mOomepeHBO0 3MO-
Boto (. 24. 1 ct. 67 KK YKpainu); BUnHEeHHA KPUMi-
HAJIBHOTO MIPaBOMOPYIIEHHSI 0c00010, 1[0 IepedyBae
V CTaHi aTKOTOJIBHOTO CII’ AHiHHSA a60 y cTaHi, BUKJIU-
KaHOMY B/KMBaHHAM HAPKOTMYHUX a00 iHITUX OXyp-
MaHUYnX 3aco0iB (m. 13 u. 1 c1. 67 KK Yrpainn);
BUMHEHHA KPUMiHAJBHOTO IIPABOIOPYIIEHHS ITOZO
ocobu, siKa mepebyBae B MarepianbHi#, ciyKO00Biit
uy iHImii 3ase:xHOCTI Big BuHHOrO (1. 8 4. 1 c1. 67
KK VYxpainn); BUMHEHHA KPUMiHAJIBHOTO IIPABOIIO-
PVIIeHHA ITOAO0 KiHKM, SKa 3aBilOMO IJ1d BHHHOI'O
mepeOyBasa y crani Baritaocti (m. 7 4. 1 c1. 67 KK
Yxpaiun).

IIpaBunbHe BUpaxyBaHHA yacy BUMHEHHA KPUMi-
HAJBHOTO IIPABOMOPYINEHHS TO3BOJIAE BUKJIIOUUTH
3MilIyBaHHA CYKYIHOCTI KPUMiHAJIBHUX IIPABOTIOPY-
IIIeHb Ta CYKYIHOCTI BUPOKIB, IO TATHYTH 32 CO00I0
pisHI IpaBOBi HACTIAKY MJIA 3aCYIKEHOTO, TOMY IPHU
POBTJISAAI TAaKOTO POAY KPUMiHAJBHUX TPOBAIKEHb,
cymaM HeoOXiTHO peTeIbHO JOCAIANTH, B TOMY UHCJi,
yacoBi ImapaMeTpyd BUMHEHOTO i, BpaxoByBaTH iX,
JOIIOMOJKe TOYHO BCTAHOBJIIOBATH, KA KPUMiHAJb-
HO-IIPaBOBA HOPMA IiJJIATae 3aCTOCYBAHHIO IPH IIPHU-
3HAUEHHI ocTaToyHOro MoKapanusa [11, c. 91; 93].

Crnig BigmiTuT HagBHICTE 00YMOBJIIOIOUOIO
3B’ABKY MIX¥ uacoM, JK 03HAKOI 00’€KTHUBHOI CTO-
POHU CKJAAy KPUMiHAJIHHOTO IIPABOMOPYIIEHHS Ta
iHCTUTYTOM JJaBHOCTI IPUTATHEHHA [0 KPUMiHAJIbHOI
BiZTIOBiMAaTBHOCTI.

OOGcTaHOBKA BYMHEHHA KPUMiHAJBHOTO IIPABO-
MOPYIIIEHHS — IIe KOHKPEeTHI 00’ €KTHBHO-IPeIMeTHL
YMOBU, B SAKWX BUMHAETHCA KPUMiHAJbHE IIPaBO-
nopymenHd [1, c. 160]. Bunrenna 6ynb-aKoro cyc-
TiTbHO He0e3MeUHOTO0 [JiAHHA XapaKTePHU3YEThCS
IMeBHUMU YMOBaMHU Micigd, yacy i oocranoBku. Kom-
KpeTHa K 00CTaHOBKA 3JaTHA 301/1bITyBaTH 460 3MeH-
IITyBATU 3HAUEHHSA CYCIiIbHO He0Ee3MEeUHOTO MiAHHS,
HebesIeKy 0co0u, 3HaUeHHA Y0’ eKTUBHOI CTOPOHH.

SIkmo obcTaHOBKA BKasaHA B KPUMiHAJBHOMY
3aKOHi, TO BOHA MOKe OyTH BUpaKeHa B ysaraJbHe-
Hi#t popmi (6e3 KoHKpeTu3arii ii Bumy i BIacTuBoOC-
Teit), a60 B KOHKPeTH30BaHil ¢opMi (uepe3 BKa3iBKY
Ha ii Bum, abo ii BIacTHBiCTh, II[0 Ma€ KPUMiHATL-
HO-IIPaBOBE 3HAUEHH).

B Oco0snuBiit vacturi KK Ykpainu 6esmocepequs
BKasiBKa Ha 00CTAHOBKY BUMHEHHS KPUMiHAJIHHOTO
TIPABOIOPYINEHH, Y 6iJbIIOCTI BUIAAKIB, MiCTUTHCS
B posxini «KpuminambHi mpaBOmopyIIeHHS IPOTH
BCTAHOBJIEHOTO IIOPAAKY HeCEHHS BifiChKOBOI CIYKOUT
(BilicbKOBi KpMMiHAJIBHI IIPABOMOPYIIEHHA)», fAK
000B’3K0Ba a60 KBaIi(pikyoua 03HAKA CKJIALY KPH-
MiHAJIBHOTO TpaBomopyIenHs [12, c. 8].

KpuminanbHO-TpaBOBe 3HAUEHHS IJId KBaJTi(iKa-
11ii TOr0 UM iHIITOT0 KPUMiHAIHHOTO IPABOTIOPYIIIEHH A
Mae Taka O3HaKa 00’€KTWMBHOI CTOPOHM KPWMiHAJb-
HOT'O IIPABOIIOPYIINEHH:, AKA BKA3aHa y AMCIO3UITil
crarti OcobmuBoi wactuau KK Ykpainu abo Bumiu-
Bae 3 ii smicry. IHKOIM 06CTaHOBKA BUMHEHHSA KPU-
MiHAJbHOTO TIPABOMOPYINEHHA B aJbTepHATUBL
3 iHmMMu obCcTaBMHAMU YTBOPIOE 3MICT OI[iHOUHOI
O3HaKH’. A B IeBHUX BUIAJKaxX 00CTAHOBKA Ha0yBae
KPUMiHAJIHHO-IIPABOBOTO 3HAUEHHA HE Uepe3 Xapak-
TEPUCTUKY AiAHHSA, a Uepe3 iHIIY 03HAKY CKJIALY
KPUMiHAQJIBHOTO TIpaBONOpPyIIeHHA. IIpum 1BOMY
PoOUTH BUCHOBOK IIPO HASIBHICTH TAK0I 03HAKM B KPH-
MiHaJbHO-IIPABOBil HOPMi MOXKHA Ha ITiicTaBi iHIIIX
eJIeMeHTiB, 30KpeMa BHUXOLIUM 31 3MmicTy 00’eKTa
KPUMiHAQJIBHOTO IIPABOIOPYINEHHA, CTaHY IOTEPIi-
JIOTO, XapaKTepy CYCIiJIbHO HEOe3IeuHOTo NidHHA,
4yu c1ocoby OoTo BUNHEHHS, CYCIiIbHO HeOe3IeuHnX
HACJigKiB, 10 HacTau, abo craHy cy6’eKTa KpPUMi-
HAJBHOTO IpaBomopymrenHs [12, c. 9].

Oco0auBicTh 00CTAHOBKYM BUMHEHHS KPUMiHAJb-
HOTO ITPABOTIOPYIIEHHS, TI0JIATAE B TOMY, 10 TiAHHSI
BUMHEHE B YMOBaX IeAKUX BUIiB 00CTAHOBKU 3[jaTHE
YCYHYTH BJIACTUBUH IHOMY NiTHHIO KPHUMiHAJIbHO
MIPOTUIIPABHUN XapakTep. ¥ KPUMiHAJIbHOMY 3aKOHI
€ HOpMa sAKa 0esmocepefHbO BifoOpaskae maHe KpH-
MiHAJTHHO-IPABOBE 3HAuUeHHA oOCTaHOBKU. BoHa
mictTutbes B cr. 48 KK VYxpainm, srizHo 3 gKoio
oco0y, AKa BIIepIle BUNHUIA KPUMiHAJIbHWH TPOCTY-
oK a00 HeTSIKKUI 3JI0YMH, KPiM KOPYIIIiHHUX KpH-
MiHaJbHMX IPABOMOPYIeHb, KPUMiHAJbHUX IIpa-
BOTIOPYITEHb, IIOB’A3aHUX 3 KOPYIIIi€I0, IOPYIIEHb
mpaBu 0e3meKy JOPOKHLOT0 PYXy a00 eKcIryarairii
TPAHCIIOPTY 0co0aMU, AKi KePYBaIH TPAHCIIOPTHUME
3acobaMy y CTaHi aJKOTOJbHOTO, HADKOTUYHOTO UK



108

IIpukapnamcvruil PUOULHUIL BiCHUK

immoro cn’gHiHHA a0o mepe0yBaau IijJ BILIMBOM
JiKapCchbKMX IIpemapariB, IO BHUKYIOTH yBary Ta
MIBUAKICTH peaxirii, Moike OyTH 3BiIbHEHO Bif KpH-
MiHAJbHOI BifimoBimasbHOCTI, AKIIO Oyme BU3HAHO,
III0 HA Yac KPUMIiHAJBHOTO IPOBAMKEHHSA BHACIIJOK
3MiHN OOCTAHOBKY BUMHEHE HEI0 JisTHHSA BTPATLIO
CyCHiMbHY HebesmeuHicTh abo Ia ocoba mepecrasa
OyTH CyCIiJibHO He0e3IeuHOIo.

Ha mepmmii morias MosKe CKJIACTUCTI IYMKa, IO
B HaBeJIeHill HOPMi HAeThCs IPo 00CTAHOBKY, SKa He
CTOCYETHCA OOCTAHOBKM BUWHEHHS KPUMiHAJIBHOTO
IIPaBOIOPYIIIEHHA TOMY, II[0 3BiJIbHEHHA Bif Bif-
MOBiflaIbHOCT] OB’ A3YETHCA 3 Ti€ld 0OCTaHOBKOIO,
10 BUHUKJA HA Yac KPUMiHAIBHOTO MIPOBAIKEHH,
TOOTO 3 MOCT-KPUMiHATHHOI 00CTAHOBKOIO.

OpHaxk, 1e He Tak. Y 3aKOHI CKasaHo, I[0 AiIHHA
BTpaAvae CyCIiIbHY HeOes3meuHiCTh BHACTIIOK 3MiHM
obcranoBKku. Take 3aKOHOIABUE IOJIOKEHHS HaJIae
MiJCTaBu 3pOOUTH BUCHOBOK IIPO Te, IO MiK o0cTa-
HOBKOIO BUWHEHHS KPUMIiHAJIHHOTO IIPABOIOPY-
IMeHHA i TOCT-KPUMiHAJBLHOI 00CTAHOBKON iCHYE
B3a€EMO3B’ 130K — ApPYyTa € 3MiHEHUM BHUAOM IIEPIIOi.
IIpu 1bOMYy TIIEpeTBOPEHHSA HOCUTH CYTTEBUH Xapak-
Tep, OCKIIbKY JINIIe Ha il IiCTaBi BHHUKAE aHAJIO-
riuHe 3a CTyIIeHEM 3MiHM AKOCTi IiAHHA — CYCILIBLHO
He0e3IIeYHOr0 B TakKe, IO HE € CYCIOiIhbHO Hebes-
mevyHuM. IHIIWH migxig y jaHoMy BHUIIAAKY OO CYTi,
MOCT-KpUMiHAIBHOI 00CTAHOBKY (PaKTUUHO I1030aB-
JIfe IIPaBO3acTOCyBava KPUTEPiiB IJIA BU3HAUEHHS
MiICTaB, 1[0 YCYBAIOTh CYCIiIbHY HeOe3MeKy JiTHHSA
[13,c. 128-129].

Kpim Toro, BiacTuBOCTi 00CTAaHOBKY YCYBATU KPH-
MiHAJbHO MPOTUIIPABHUY XapaKTep MiAHHA MOXKYTh
OpoABAATHCA 1 B iHmMWX Bumagrkax. Hampukiam,
yMIUCHe 030aBIEHHS JKUTTS 1HINOI 0co0M, 3amofi-
AHHA DPIBHOTO CTYIEHI0 TAMKKOCTI TiJIeCHUX YIIKO-
IKeHb a00 3aBJaHHSA MalHOBOI IMKOAY, BUMHEHI Ipu
3BUYAHIX YMOBAaX, € TAKUMU NiAHHAMMU, IT[0 THAT-
HYTb KPUMiHAJAbHY BiTOBiIaNIbHICTH, ajie, AKIIO ITi
OiTHHSA BUMHEHi B cTaHi HeoOXigHol 060poHM, Kpaii-
HbO1 HeoOXimHoCTi a00 B mMpoIieci 3aTpuMaHHA 0c0o0H,
M0 BYMHMJA KPUMiHaIbHe IIPABOMOPYINEHHS 0e3
IePEeBUIIeHHA 3aX0/iB, HEOOXiTHUX IJ1A 3aTPUMAHHSA
0co0u, BOHU MepecTarTh 0yTH KPUMiHAIHHO MIPOTHU-
IPABHUMH.

ObcTaHOBKa BUMHEHHA KPUMiHAJIHHOTO IIPABOIIO-
PYIIeHHS BILIMBAE HA CYCIiLIbHY He0e3MeUHiCTh BUM-
HEHOTO JifAHHS Ta 0c00y BUHHOTO, & TOMY IIOBHHHA
BpaxoOBYBaTHUCh CYJOM IIPM iHAMBiAyasmisalrii moka-
pauHa [14, c. 93]. Bigmosiguo o m.3 u. 1 ct. 65 KK
YKpainu cyj mpusHauae NOKApaHHA, BPaXOBYIOUMN
CTYIiHb TS'KKOCTI BUMHEHOTO0 KPUMIiHAJILHOTO IIpa-
BOTIOPYINIEHHS, 0CO0y BUHHOTO Ta 00CTABWHU, IO
IOM AKIIYIOTh UM OOTS:KYIOTH morapanHd. Cepen
obcraBuH, mnepembauenux KK VYrpaimum B sAKocTi
TaKHUX, IO IMOM’ AKIIYIOTh (4. 2 cT. 66 KK Yxpainn)
abo oOraxkyoTh (4. 3 cr. 67 KK Vipainm) moxa-
pPaHHA, 3HAUHA KiJBKICTh TaKWX, AKi TOBHOIO Mipoio

ab0 YACTKOBO XapaKTepH3yIOTh caMe OOCTAHOBKY
BUMHEHHS KPUMiHAJIHHOT'O TPABOIIOPYIIEHHA.

BpaxyBanusa o0CTaHOBKM BUMHEHHS KPHUMiHAJb-
HOTO IIPABOIOPYINEHHS IIOBUHHO Bif0yBaTHCh IIPHU
o0paHHi KOHKPETHHX BUAIB IOKApaHHSA, IO 3HAU-
HOI0 Mipoi0 MOKe 3amo0irTi IOBTOPHOMY BUMHEHHIO
KPUMiHAJIHHOTO IIPABOMOPYIIEHHI, 30KpeMa 3acTo-
CYBaHHSA TAKOT'0 BUIY MOKAapaHHA, AK M030aBICHHSI
mpaBa obiliMaTy IeBHI mocagu abo s3aifiMaTucs IeB-
HOIO TiAJIBHICTIO.

OGcTaHOBKA BUMHEHHS KPUMiHAJILHOTO IIPABOIIO-
pyIIeHHA MO:Ke OyTHu 000B’sI3K0BOIO 200 (haKkyabTa-
THBHOIO 03HAKO0I0 00’ €KTHBHOI CTOPOHM KOHKPETHOTO
KpUMiHAJIBHOTO IpaBonopyienHsa. Kpim roro, obera-
HOBKa MOJKe BUI03MiHIOBATH KBaJi(hikaIito miaHHd,
TepeTBOPIOYHY Horo B KBasi(hikoBaHe KpUMiHAIbHE
TIPABOTIOPYIIEHHA TOTO K BUAY ab0 B KpUMiHAJILHE
IIPABOIOPYINEHH 3 TOM SKIIYIOUNME 00CTaBUHAMU,
III0 TATHE 3a co00i0 #oro KBari(ixamito 3a iHIIOIO
crarTero abo yactuHowo crarti KK Ykpainu.

Croci6 BUWHEHHS KPUMiHAJIBHOTO IIPABOIIOPY-
IIIeHHA SBJAE CO00I0 CYKYMHICTH (cucTeMy) ImpHiio-
MiB i MeTO[iB, 1IT0 BUKOPUCTOBYIOTHCA IIPU BUMHEHHI
KpUMiHAJIBHOTO IpaBomopyInenss [1, c. 140].

KoxxHe xKpuMmiHanbHE ITPABOMOPYIIEHHS BYMHSA-
€ThCs 0C000I0 Y BifmOBiAHi# 00CTAHOBIII IIEBHUM CIIO-
coboMm. BogHouac 3aKoHOZABEIb He BBAXKAE 3a HEO0O-
XimHe 3a3HAUATH 111 00CTABUHU Y KOKHI KOHKPETHIHN
KPUMiHAJIBHO-IIPABOBiNl HOPMi, aJKe HeIOIlJILHO Ta
I HEMOKJIMBO BUBHAUMTHU i PO3TIAYMAUUTH V 3aKOHL
BCi IOHATTA 1 TepMiHH, 1110 BXKUBAIOTHCA Y IPABOBiH
Haymi i Ha mpakTuii. [le crocyeTnes i cmocoby Bun-
HEHHA KPMMiHAJIHHOTO MPABOIOPYINEHHA. 30KpeMa,
cmocib BBeZEHO A0 AUCIOBUIlI KPUMiHAJIBLHO-IIPABO-
BUX HOPM JIUIIE IJIA TMX BUIAAKiB, KOJU BiH BU3HA-
ya€ KpUMiHAJIBHY TPOTUIPABHICTD JiAHHA a00 BILIK-
Ba€ HA XapaKTep CYCILIbHOI HeOe3IeUHOCTI MisHHS
[15,c. 201].

HaitbispInn moIMupeHrMHu CIIOCO0AMY BUMHEHHS
KPUMIiHAJIBHOTO IIPABOIOPYINEHHA, IO 3HAXOIATH
BimoOpasxennsa i sakpimienns y Hopmax KK Yxpa-
iHm €: (pisuuHe HACUIBCTBO (HaHeceHHA VaAAapiB,
m0001B, CIIPUUYMHEHHS TiJIECHUX VIITKOIKEHb), IICHU-
XiuHe HacuJIbCTBO (IIOTpO3a 3acToCyBaHHA (iswu-
HOTO HACWUJIbCTBA, BUMHEHHSA iHINX IIPOTUIIPABHUX
HACWJIbHHAIBKUX [iff, IMaHTax), oOMaH, B3JIOBKH-
BaHHS JOBipOI0, 3aTaIbHOHE0E3MeUHNH, JKOPCTOKMH
u1 0co0JIMBO KOPCTOKMII c1moci6 Torro [16, ¢. 907].

Axmo cmocid € 000B’sA3KOBOI0 03HAKOIO 00’€K-
THBHOI CTOPOHU CKJIANy KPHUMiHAJBHOTO IIPABOIOPY-
IIeHH, TO AJId KBaTi(pikaIii BUNHEHOTO AK 3aMax Ha
KpUMiHaJIbHE NIPAaBOMOPYIIIEHHA H0r0 BCTAHOBJIEHHSA
€ 000B’ a3k0BUM. T00TO i Tpy BUMHEH] 3aMaxy Ha KpH-
MiHaJbHE TPaBONOPYIIeHHA 3 )OpMaJIbHUM CKJIaZ0M,
i Ipu BUMHEHi 3aMaxy Ha KpUMiHaJbHE IIPaBOIOPY-
IIIeHHA 3 MaTePiaJbHUM CKJIaJ0M BCTAHOBJIEHHS CIIO-
co0y BUMHEHHS KPUMiHAJILHOTO IIPABOIOPYIIEHHS
B [migHHI cy0’eKTa € HeoOXiguuM. BuKIOUeHHS



Bunycx 2(43), 2022

109

3 IILOTO MPABMJIA € OKPEMi BUAYW IOMIJIKHK Cy0 €KTa
IIPY BUMHEHI KPUMiHAJBLHOTO IpaBomopyIesHs [17].

Croci6 BUMHEHHS KPUMiHAJIBLHOTO IIPABOIIOPY-
IIIeHHS MOKe BUCTYIATH! KBaIi(hiKyi0u0i0 (0c00I1BO
KBaJi(hiKkyouoH0) 03HAKOI0 CKJIALy KOHKPETHOTO
KpUMiHaJIbHOTO IpaBomnopyiieHHda. Ilpumipom,
3aCTOCYBaHHA HACUJbCTBA, 3HUINEHHA YU IOIIKO-
IKeHHA MaliHa, IOTP03a 3aCTOCYBAHHSA HACUJIbCTBA
abo0 BHUINEHHSA UM TOIMKOM/KEHHSI MallHa € KBa-
TipiKyrounM cmocoboM TepeInKoMKaHHA 3Hilic-
HeHHI0O BuOOpUOro mpaBa abo mpaBa OpaTu yduacThb
y pedeperaymi, pobori Bubopuoi Komicii abo Komi-
cii 3 pedpepeHIyMYy UM AifAABHOCTI o(imifiHOrO CIIO-
crepiraua (u. 2 cr. 157 «Ilepemkomxanus 3xgific-
HeHHI0O BuOOpUOro mpaBa abo mpaBa OpaTu ydacThb
y pedeperaymi, pobori Bubopuoi Komicii abo Komi-
cii 3 pedpepeHIyMYy UM AifAAbHOCTI o(imifiHOrO CIIO-
crepiraua» KK Yxpaiun).

3HaueHHA CmOco0y BUWHEHHS KPUMiHAJIBLHOTO
IPABOTIOPYIIIEHHSA TPOSIBIAETHCA Y MTPUBHAUEHHL
MOKapaHHs, BigmoBigmo g0 myHKTiB 10 Ta 12 u. 1
ct. 67 (O0cTaBunu, IKi 00TIKYIOTH MoKapanua) KK
YKpaiHu BUMHEHHS 3JOYMHY 3 0COOJMBOIO JKOPCTO-
KiCTIO Ta BUMHEHHA 3JI0UMHY 3araJbHOHE0E3IEeUHUM
cmoco0oM € 00CTaBMHAMM, II[0 OOTAKYIOTH IIOKAa-
paHHd, AKi cyx 30008’ I3aHUI BPaXOBYBATH MIPHU IIPHU-
3HaueHHi mokapanus (4. 2 ct. 67 KK Vkpainn).

Cmoci6 BuMHEHHS KPUMIiHAJIHHOTO IIPABOIIO-
PYIIeHHS Mae BaKJIWBe 3HAUEHHS IJIA PO3MEKY-
BaHHA CYMiKHMX KDUMiHAJbHUX IIPABOIOPYIIEHb
Ta audepeHIianii BiAIOBigZaIBLHOCTI 38 KOPUCJIMBIL
KpUMiHa/JbHI IIPABOMOPYIIIEHHA NPOTHA BJIACHOCTL
(cr.cT. 185-191 KK Yxpaiun).

3aco0u BUMHEHHS KPUMiHAJILHOTO IIPABOIOPY-
IIeHHd — IIe IpPeAMeTHd MaTepiaJbHOTO CBITY, AKi
3aCTOCOBYIOTBCA 0C000I0, KA CKOiNa KpUMiHAJIbHE
IIPABOTIOPYIIIEHHSA, TIPU BUMHEHHI CYCIiNIbHO Hebes-
MEYHOTO MigHHA. SHAPAALA — Il IIPeIMeTH, BUKO-
PHCTOBYIOUM AKi 0c00a cripasise (GisMUHUI BILINB Ha
MarepianbHi 06’ekTH [1, c. 161].

KpuminanpHo-IpaBoBe 3HAUEHHA BHAPAALSI Ta
sacobu, Ha aymKy M. B. Texanmica, HabyBaioThb 3a
HASIBHOCTI JIBOX YMOB: KOJIM IIPOIECH UM IIPEIMETH
iCTOTHO BILIMBAIOTH HA XapaKTeP Ta CTYIMiHb CYCIIiJIb-
HOI He0e3ImeK 1 BUNHEHOTO JiAHHSI; KOJHU € iX BimoOpa-
JKeHHA B KDUMiHAJbHOMY 3aKOH1 V¥ BUTJIA/I BKa3iBKU
Ha HUX caMe AK Ha 3aco0M UM 3HAPAIASI BUMHEHOTO
KPUMiHAJBHOTO IIPABOIODPYIIEHHA. Y pe3yJabTaTi
IIPOBEIEHOTO aHAJiI3y KPUMiHAIHHO-IPABOBUX IIPHU-
nuciB OcobauBoi wvactuau KK Yxpainu, M. B. Tens-
mic KOHCTaTye, IO 3aKOHOAABEIh HANA€ BaKJINBE
3HAUEHHS 3HAPANAIM Ta 3aco0aM BUMHEHHS KPUMi-
HaJbHOTO IpaBomopyineHHA. Ile miaTBEpmKyeThCA
THUM, IO 3HAPAAAA Ta/ab0 3aco0M KPUMiHAIBHOTO
IIPABOTIOPYIIEHHA MOKYThH OYyTH: a) 000B’ AI3KOBUMMU
(KOHCTUTYTUBHMMH) O3HAKAMH OCHOBHOTO CKJIALy
(ct. 257 KK VYkpainu «Bamgutusm»; cr. 258 KK
Yxpaiuu «Tepopuctuunuii axrt»); 6) 000B’sA3KO-

BUMHU O3HAKaMu KBaJi(hikoBaHOTO CKJIamy (0cO0JUBO
KBaridikoBamoro ckmaany) vy KK Vipaimm mepen-
0aueHO B3HAUHY KiJbKiCTh TAKMX CKJIAMiB KPUMi-
HaJbHUX IIpaBomopymieHs (4. 2 cr. 146 «Hesakomme
m030aBIeHHS BOJi a00 BUKPaJeHHA JIOTUHN»; U, 2
ct. 163 «IlopymieHHS TaeMHUII JUCTYBaHHS, TeJe-
(hoHHUX PO3MOB, TejerpadHoi ym iHIITOI KOpECIOH-
TeHIIii, 1110 IepefaThesa 3acobaMu 3B’ 13Ky a00 uepes
KoMII'foTep»; 4. 2 cr. 248 «HesaxkoHHe OIIOBAHHA» ;
4. 4 c1. 296 «XymirauctBo»; 4. 2 c1. 365 «IlepeBu-
IeHHS BJagu abo Cay:K00BMX MOBHOBAKEHDL IIpa-
IIiBHUKOM IIPABOOXOPOHHOTO Oprany»; 4. 2 cT. 393
«Breua 3 mMicib m030aBIeHHS BOJIi a00 3-IIiJ BAPTH»;
1y, 2 cr. 404 «Omip HauaIbHUKOBI ab0 IPUMYIIY-
BaHHS HOT0 [0 MOPYIIEHHS CIY:K00BIUX 000B’ A3KiB»;
1. 4 cr. 405 «Ilorposa a00 HACUILCTBO II[O0 HAUAIb-
HUKa»; 4. 3 cT. 406 «IlopyIeHHsa cTaTyTHUX ITPaBUI
B3a€MOBIIHOCHMH MiK BiliCbKOBOCIY:KO00BIIAMH 3a
BificyTHOCTI BifHOCHH migjersocTi» Ta inimi). ¥ mux
BUIAAKAX BOHU IiJJIATAI0TH 000B’A3KOBOMY 3’fACY-
BaHHIO, OCKiJIbKY BILIMBAIOTh HA KPUMiHAJBHY IIpa-
BOBY KBaJsi(pikamito BigmoOBiZHOr0 KPUMiHAJIBLHOIO
TIPABOTIOPYIIEHH.

Sk KBaTi(hiKyr0Ui 03HAKY CKJIALy KPUMiHAJIHHOTO
MPABOTIOPYIeHHA 3HAPAIAA Ta 3aco0u: a) BILIMBA-
I0Th Ha CTYIiHb TIKKOCTi (CycmisibHOI HeOes3meuHo-
cTi) KPUMiHATBHOTO IPABOIOPYIIEeHH (CBiAUaTh IPO
CyTTeBi 3MiHU piBHA (pi3Ke WiABUINEHHA) CTYIEHS
TSKKOCTI MTOPiIBHAHO 3 03HAKAMY OCHOBHOT'O CKJIALY
KPUMIiHAJIBHOTO IIPABOMOPYINEHHA; 0) BILIUBAIOTH
Ha KBaJIiikallito BUMHEHOTO 0c0000 JiSHHSA; B) mif-
BUIIYIOTh BifiIOBiZabHiCTh 3a BumHeHE (€ 3aC000M
mudepenItianii KpuMiHaabHOI BigmoBiZaIbHOCTI).

Bopnouac momisbHO 3a3HAUMTH, IO 3HAPAALA Ta
3ac00M BUMHEHHSA KPUMiHAJIBHOTO IIPABOIIOPYIITEHHST
He mepexdaveHi Hi y mpubIu3HOMY Iepetiky obcTa-
BUH, III0 TOM AKINYIOTh MoKapaHHda (4. 1 cT. 66 KK
YKpainm), Hi y BUUepIHOMY IepeIiKy 00CTaBUH, IO
o0rskyoTh mokapanud (4. 1 cr. 67 KK Vrpaian),
T00TO ¥ 3BaKOHOZABCTBI BificyTHs OesmocepenHs BKa-
3iBKa Ha BpaxyBaHHS 3HAPALb Ta 3ac00iB BUMHEHHS
KPUMiHaJIBHOTO IIPABOMOPYIIIEHHA IIPU IPpU3HAUeHHL
mokapanus [18, ¢. 27; 136; 150; 96].

3HaueHHS 3HAPAAL 1 3ac00iB BUMHEHHS KPUMi-
HAJBHOTO TPABOIIOPYIIIEHHS B IIPOIECi MpU3HAUEHH ST
TMOKapaHHA 3BOJUTHCA 10 TAKOTO: ) SKII0 BOHY € KOH-
CTUTYTUBHOIO 03HAKOIO — Ileé BPAaXOBAaHO B CAHKIIIi;
0) aKIo0 3a (paKT BUKOPHUCTAHHS IEBHOTO 3HAPALISI
mepenbaueHa OKpeMa BiAIOBiJAJbHICTH — € CYKVII-
HiCTh KPUMiHAJIHHUX IIPABOIOPYIIEHb; B) V iHIINX
BUIAAKAX — HA IPU3HAUEHHSA MOKapPaHHI (aKTHIHO
He BILIUBAIOTH ((OPMATBLHO MOKYTh BPaXOBYBATHUCS
TpU BU3HAUEHHI «CTYyNeHA TAMKKOCTI KpUMiHAJB-
HOTO IIPABOMIOPYINEHHA», B MOOJUHOKUX BUIAAKAX
BPaxOBYIOThCS AK 00CTaBWHA, 10 TOM SAKIIYE IIOKAa-
pamHa[19, c. 13].

BucunoBku. IlizBogAaum mimzcymok, cJim 3asHa-
YUTHU, IO KOMKHA 3 PO3TIAHYTHX (aKyIbTAaTUB-
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HUX O3HAK 00 €KTUBHOI CTOPOHM CKJANYy KPUMi-
HaJILHOTO IIPABOMOPYIIIEHHA 34 CBOIM XapaKTepoM,
3MicTOM 1 B3aKOHOJABUOKI perJaMeHTaIliel0 He
€ ogHOpizHuMU noHATTAMU. OTHAK, € PIg 0co0Iu-
BOCTe} XapaKTepHUX AJd KOXKHOI 3 (PaKyJIbTaTUB-
HUX O3HAK 00’ €KTMBHOI CTOPOHU KPUMiHAJIHHOTO
MIPABOMIOPYIIeHHS:

— AKmo (aKyJIbTATHBHI O03HAKU 00 €KTHBHOI
CTOPOHM 0e3IocepeHb0 3as3HaUeHi B JUCIO3UINL
cratti OcobmuBoi wactuau KK VYkpainu, To BOHHM
(opMyOTH CyCHiIbHY He0e3meuHicTh AiAHHI i BUCTY-
marTh (PAKTOPOM HOT0 KpHUMiHATiBAITil;

— AKI0 (paKkyJIbTATUBHI O3HAKMU € KBaJi(iKy-
I0YMMHU, TO 3aKOHOZABEIlb BPAXOBYE IX BJIACTUBOCTL
(TOBUTWBHI UM HETraTWBHi) B CAHKITII KOHKDPETHOL
mopmu OcobnuBoi uactuau KK Yrpainu;

— KO (aKyJIbTATHBHI O3HAKM KPUMiHAJb-
HOTO IIPABOMOPYIIEHHS He € O3HAKaMu 00’ €KTHBHOL
CTOPOHU KOHKPETHOTO CKJIAAy KPUMiHAJBHOTO IIpa-
BOTIOPYINIEHHS, TO BOHU BPAXOBYIOTHCA CYAOM IIPU
IpU3HAUEHHI ITOKApaHHA B SAKOCTI 00CTaBWH, IO
moM’ aryoTh (cT. 66 KK Ykpainm) abo o6TaXKyo0Th
(cr. 67 KK Yxpaiun) itoro.
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AHoTanis

Macnosa O. O. llono 3HaueHHA (aKyIBTATHBHUX
03HAK 00’€KTUBHOI CTOPOHHU CKJIANy KPUMiHAJBHOTO Ipa-
Bonopyuenns. — Crarrd.

¥ craTTi KoCaimKeH0 KPpUMiHAIBLHO-IIPABOBE 3HAUCHHS
(aKyJbTATHBHUX O3HAK 00 €KTMBHOI CTODPOHM CKJALY
KPUMiHAJBHOTO IIPABOIOPYINEeHHI. AKIIEHTYEThCSA yBara
Ha (paKyJbTAaTUBHUX O3HAKAX, AKi € 000B’A3KOBUMU [IJIs
BCTAHOBJIEHHS 00’€KTUBHOI CTOPOHU CKJANy KPUMiHAJb-
HOTO IIPABOIOPYIIEHHSA Ta BiATOBiZHO BpaxyBaHHI IxX
BJIACTUBOCTEH (TOBUTMBHUX UM HETATUBHWX) B CAHKIIII
KoHKperHOI HOpMu OcobiuBoi yactunu KpuminambHOTO
KoJieKCcy YKpaiHu. 3BepHYTO yBary, KOJM HASIBHICTH
(harkyIbTAaTUBHUX 03HAK He € 000B’SI3KOBOIO JJIS BCTAHOB-
JIEHHA CKJAAy KPUMiHAJBHOTO IIPABOIODPYIIEHHS, BOHU
BPaxOBYIOTbCS CYIOM TIpHM MIPU3HAUEHHI IOKapaHHA.
Bigsmaueno, 1o cycmiapHO HebeslmeuHi HACTigKH, K
(akyJbTaTHBHA O3HAKAa 00 €KTUBHOI CTOPOHU CKRJALY
KPUMiHAQJIBHOTO TIPABOIOPYIIEHHA, AKI0 BOHU HE BKa-
3aHI 3aKOHO/IABIIeM Y OCHOBHOMY CKJIaAi KPUMiHAJIHHOI'O
MIPaBOIOPYIIeHHA i He mepexbaueHi SK KBaridikyoua
03HaKa, MOKYTh 0yTU 00CTaBUHOIO, AKA 6e3 3MiHU KPUMi-
HaJIbHO-IIPaBOBOI KBaTi(iKaIlii o0TSKye moKapanud. 3’ -
COBAHO, BCTAHOBJIEHHS IPUUYUHHOIO 3B’ A3KY MiK HIAHHAM
i cycminpHO HeOe3MEUHMMY HACHiIKaMU € 000B’I3KOBOIO
TIepeIyMOBOIO BUPIIIeHHA MUTAHHS PO HAABHICTD CKJIATY
KPUMiHAJBHOTO IIPABOMOPYUIEHHA AK IiACTABU KPUMi-
HaJIpHOI BigmoBimampHOCTI. J[oBemeHO, Io0 Micie i uac
BUMHEHHA KPUMiHAJBLHOTO IIPABOIOPYIIEHHS IIOCTAIOTH
KOMIIOHEHTaMU OOCTaHOBKU. 3a3HAYEHO, IO IIPABUJIbHE
BUpaxXyBaHHA YaCy BUMHEHHS KPUMiHAJIHHOTO IIPABOIIO-
PYIIEHHA J03BOJIAE BUKJIIOUNTY 3MiITyBaHHA CYKYITHOCTi
KPUMiHAJBHUX MPABOMOPYIIEHD Ta CYKYIHOCTI BUPOKIB,
10 TATHYTH 3a 00010 PisHi MpaBOBi HACHIAKU AJd 3aCy-
mxeroro. O6IpyHTOBaHO, IO JiSHHSA BUMHEHE B YMOBAaX
MEeBHUX BUJIIB OOCTAHOBKU 3JaTHE YCYHYTU BJACTUBUI
IbOMY [iAHHIO KPUMiHAJIBHO NPOTUIPABHUN XapaxTep.
Buszaueno, 110 coci0 BUMHEHHS KPUMiHAJIBLHOTO IPaBO-
TIOPYIIEHHA YBEJEHO A0 AUCIO3UINT KPUMiHAIBHO-TIPABO-
BUX HOPM JIAIIe Y BUMIAKAX, KOJIU BiH BU3HAUAE KPUMi-
HaJbHY IPOTUIIPABHICTD AiAHHA a00 BIIMBAE HA XapaKTep
cycmispHOi HebesmeuHocTi AifAHHA. BceTaHOBJIEHO, 3HA-
panga i 3aco0u BUMHEHHSA KPUMiHAJIBHOTO IIPABOIOPY-
IIeHHSA Ha TPU3HAUEHHA TOKapaHHA (aKTUUHO He BILIABA-
10Th (GOpPMaTbHO MOKYTH BPAXOBYBATHUCSA IIPY BUSHAUEHH]
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CTYTeHA TAKKOCTI KPUMiHAJIBLHOTO IPABOIOPYIIEHH), B
IIOOJMHOKUX BUIIAJKAaX BPAXOBYIOThCA AK 00CTAaBUHA, IO
oM’ AKIITY€E TTOKapaHH4.

Kawouosi crosa: GaxkynbTaTHBHI 03HAKM, CYCIiJIHHO
HeOe3leuHi HACHIAKY, IPUYMHHNY 3B A30K Mi¥K AigHHAM
i cycminbHO Hebe3meUHNMY HACTifKaMu, 00CTaHOBKA, CIIO-
¢cib, micie, uyac, 3HAPAAAA i 3ac00M BUMHEHHA KPUMiHATb-
HOT'0 TPABOMOPYIIIEHHA.

Summary

Maslova O. 0. On the importance of optional features
of the objective side of the composition of a criminal
offense. — Article.

The article explores the criminal-legal significance of
optional signs of the objective side of the composition of
a criminal offense. Attention is focused on the optional
features that are mandatory for establishing the objective
side of the composition of the criminal offense and,
accordingly, considering their properties (positive or
negative) in the sanction of a specific norm of the Special
Part of the Criminal Code of Ukraine. It is noted that when
the presence of optional features is not mandatory for
establishing the composition of a criminal offense, they
are considered by the court when imposing a punishment.
It was noted that socially dangerous consequences, as an
optional feature of the objective side of the composition
of the criminal offense, if they are not specified by the
legislator in the main composition of the criminal offense
and are not provided as a qualifying feature, can be a

circumstance that, without changing the criminal-legal
qualification, aggravates the punishment. It has been
clarified that the establishment of a causal connection
between an act and socially dangerous consequences is a
mandatory prerequisite for solving the question of the
existence of a criminal offense as a basis for criminal
liability. It has been proven that the place and time of
committing a criminal offense are components of the
situation. It is noted that the correct calculation of the
time of the commission of a criminal offense allows to
exclude the mixing of the set of criminal offenses and the
set of sentences, which entail different legal consequences
for the convicted person. It is substantiated that an act
committed under certain types of circumstances can
eliminate the criminally illegal character inherent in this
act. It was determined that the method of committing a
criminal offense is brought to the disposal of criminal
law norms only in cases where it determines the criminal
illegality of the act or affects the nature of the social
danger of the act. It has been established that the tools and
means of committing a criminal offense do not actually
affect the sentencing (formally they can be considered
when determining the severity of the criminal offense),
in individual cases they are considered as a mitigating
circumstance.

Key words: optional features, socially dangerous
consequences, causal relationship between the act and
socially dangerous consequences, environment, method,
place, time, tools and means of committing a criminal
offense.
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Kandudam wpuduiHUX HAYK,

sacmynHuk npoxypopa JIv8iécvkoi odnacmi

OBMOBA MII03PIOBAHIAM/OBBUHYBAYEHHUM 3ABIZJOMO HEBUHYBATOI 0COBH
K CBOBOJA BIJ1 CAMOBURPHUTTSA YU 3JI0BKUBAHHSA ITPABOM?

[TuranHsa BUMOrM HaJaHHS MPABAUBUX IIOKa3iB
miZ03pIoBaHNM/00BUHYBAYEHUM B IOPUAUYHIHN JiTe-
parypi € muCKyciiHuUM, ajiKe 3aKOH HaJae MOMKJIU-
BicTh 3axmImaTucsA BciMa 3acobamu i cmocobamu, AK
THMH, 110 IepeadaveHi, Tak i Tumu, 1o He mependa-
uyeHi 3aK0HOM, aJjie He cyIepevaTsb Homy.

BcTanoBmoBaTH UM HEBCTAHOBJIOBATH TAKy 3a00-
POHY 3aJIe:KUTh BUKJIIOUHO BiJl BOJIi 3aKOHOAABIIA Ta
fforo O0a)KaHHS HaBAHTAKYBATH KPHUMiHaJlbHE IIPO-
Ba[KeHHS BCTAHOBJIEHHAM ICTUHM UM BUBHAHHAM
icuyBanHa Henpasau. Ha manuii yac 3aKOHOaBCTBO
YKpaiuu He MicTuTh TpAMOI 3a00pOHUM BUKOPHU-
CTaHHSA Ii03PIOBAHNM /00BUHYBAUECHUM IIPU CBOEMY
3aXMCTi HENpPaBAWBUX IIOBiJOMJIEHL PO BUMHEHHS
KPUMiHAJIBHOTO IIPABOMOPYIIEHHSA 3aBioMO HeBU-
HYBaTO 0co0010. Xoua HaIlla KpaiHa B CT. CT. 23,
68 Koncruryiii 3agexaapyBaa, 1110 KOKeH, B TOMY
yuesi i migosproBaHMii/00BUHYBaUeHU, 30008’ A3a-
HUIi He TOCATATH Ta He MOPYIIIYBaTH IIpaBa i cBoboau,
yecTb i rifiHicTs inmux Jgionei. Ilpote, He Bei Kpainm
HAJA0Th TAKY HEBUIIPABAAHY MOMKJINBICTH O€3KAPHO
opexaru. [lonpuraany, B Koponisersi lanis, I'pysii,
Kopouxisersi Icnanii, Jlarsii, @emepaTusHiii Pecmy-
oaini Himeuunna, Pecny0uini Iloasia, Pecmy6orimi
Cnosewnisa, CroBarpkiit Pecny6urini, I1IBerrii, IT1Beii-
mapii, Yropmuui, Pecry6rini XopsaTia Ta iHImmX
KpaiHax Taki fii BUSHaHO KPUMiHAIbHO-KapPaHUM.

3 BpaxyBaHHAM pDi3HOTO BifHOINIEHHA A0 iCHY-
BaHHS OpexXHi B KpUMiHAJIHHOMY IIPOBAIKEHHI cepef
HAYKOBIIiB icHY€ IBi a0COIIOTHO IPOTUIEHKHI TO3HUITiT
IIOZ0 MOXKJIMBOCTI HPUTATHEHHA IIiJ03PIOBAHOTO/
00BUHYBAUe€HOTO [0 KPUMiHAJIbHOI BiAIOBiZaJIb-
HOCTi 3a 00OMOBY 3aBiZiloMO HEeBMHYBaTOro. ABTOpPH
[3, c. 176; 8, c. 132], aKi mOTPUMYIOThCA IMO3UILiL
3a00pPOHU BCTABJEHHS KPUMiHAJBHOI BiAIOBimaJb-
HOCTi HaroJIOIIYIOTh, 1110 06MOBa HEBHHYBATOI 0CO0OU
€ OMHUM i3 IposaBiB cBOOOAU BiJ caMOBUKPUTTA. CBO-
0ofia Bi CAMOBUKPUTTS BKJIOUAE TakKi cy0’€KTUBHIL
ImpaBa fK IIPaBO Ha MOBUAHHSA (HiUOTO He TOBOPUTH,
B TOMY YMCJIi i IIOZ0 BUCJIOBJIEHOI Mif03pu UM 00BU-
HYBaUueHHs, TaK 1 IM0A0 OyIb-IKUX IHINUX IUTAHbD,
AKi MOXKYTH BIIOJAJNBIIOMY CTATH MiJCTABOIO A
i103pH), IPaBO BiIMOBUTHUCH BiIIOBiaTH HA 3amu-
TaHHS, IPABO He CBIIUUTH IPOTH cebe Ta IpaBo OyTu

©T. [I. Bopeiiko, 2022

moiH(opMoBaHUM PO ITi IpaBa. PaKTUUHO cBOOOA
BiJl CAMOBUKDPUTTS 03HAUAE TIPABO HE CBiUUTH IIPOTHU
cebe, HABiTh AKIO IPHU IILOMY 0coba Jae HempaBauBi
MTOKal3aHH, IT[0 iITBEPAKYETHCS BiICYTHICTIO HOPM,
aKi 60 mepexbavany KpUMiHAJBHY BiAIOBiZalbHICTH
ITi/I03pI0BAaHOT0,/00BUHYBAYEHOTO 3a Jady 3aBifoMO
HeIpaBAuBuUX MoKasiB. Tomy, 3arajom, Taky 00MOBY
MOJKHA JI0 TTEBHOI MipW BBa:KATU CIIOCOOOM 3aXHUCTY
Bil HEraTMBHUX HACTiAKiB BUCYHYTOi mizospum uu
obBunyBauenHd. [IpoTe, HABPAM, UM MOKHA BBAKATU
00MOBY €II0CO00M 3aXUCTY HOTO 3aKOHHOTO iHTEpECY,
OCKiJBKU IIpM IIhOMY BiH MOPYIITYE TpaBa i cBOGOAM,
YyecTh i rifiHicTh iHmMUX 0cib, 30KpeMa, HeBUHYBATOI
0c0o0u Ta TOTEPIiJIOro BiJi KPUMiHAJIHHOTO IPABOIIO-
pymenHasa. OqHOUACHO, BAPTO 3ayBasKUTH, 1[0 TPABO
Ha 3aXMCT HATAEThCA He JJIA TOTO, 100 Yy BUHHOTO
Oyna MOMKJIWBICTD YHUKHYTH BiJTIOBiZaJabHOCTI,
a JIIA TOTO, 106 Y HEBUHHOTO 0yJIa MOMKJIUBICTH CKO-
PHUCTATUCh UM IIpaBoM i OyTu Bunmpasiauum. To0To,
TIPaBO Ha 3aXMCT HANAETHCA JIUIIIE BiJl HE3aKOHHOTO Ta
HEOOI'DYHTOBAHOTO OOBMHYBAueHHS Ta 3aCy/KeHH,
JIMITe HEBUHYBATOTO.

3i smicry cr. 18 KITK Ykpainu (cBob6oga Bix camo-
BUKDHUTTA Ta NMPABO HE CBIMYUTH TPOTU OJUBBKUX
poxuuiB Ta wieHiB cim’i) BOauaeThCs, 110 0COOA MaE
IIPaBO HE CBiMUUTU MPOTH cebe Ta TaKUX 0cib, BigMo-
BUTHUCH Bif naui 1MOKasiB, AKi MOKYTH cTATH IiAcTa-
BOIO JIJIA Ti/[03pY Y¥ OOBUHYBAaUeHHA Y BUNHEHHI KPH-
MiHAJBHOTO IIPABOIIOPYIIEHHA AK HOT0 0COOMCTO, TaK
i fioro 6MM3BLKUX POAMUIB Ta ujeHiB cim’i. OpHak, 1e
a’K HiAK He 03HAYAE, 1110 I1i[03PIOBaHMIl/0OBUHYBaUe-
HUW Mae IPaBO CBiTUUTH IPOTH 3aBiZlOMO JJIA HHOT'O
HEBHUHYBATOi 0co0M (3 METOI0 CBOTO 3aXMCTy) IIPO
BUMHEHHA HEH KPUMiHAJHHOTO IIPABOMOPYIIEHH,
OCKiJTBKM B Takuii cmoci0 Bin Oyje mopyimaBaTu ii
3aKOHHI mpaBa Ta inTepecu. HempaBawsi mokasaHHsA
y TaKOMY BUNIAJKy MOKYTb CTOCYBAaTHUCh OYAb-AKUX
o0cTaBWH, ajie He BKa3iBKU Ha KOHKPETHY 0c00y, dKa
Hi0WTO BUWHWJIA KpPUMiHAJbHE IPABOIOPYIIEHH
B AKOMY caMe H0ro IIi[03pI0I0Th Ui 00BUHYBAUYIOTh.

Bapro mam’aratu, 1o Bigmosizuo o cr. 2 KIIK
VKpaiHV 3aBIaHHAM KPUMiHAJIHHOTO NMPOBAIKEHH
€ BaXMCT He JIUIIIe 0c00H, AKA MiT03PI0ETHCA UM 00BU-
HYBauyeTbCd, ajie ¥ OXOPOHA 3aKOHHUX iHTepeciB
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IHIMUX yYacHUKIiB KPUMiHAJbHOTO IIPOBAIKEHHA.
Tomy, mpaBo Ha cBOOOAY BiZi CAMOBUKPUTTS Ta MIPABO
He CBigumTu mpoTy OJM3BKMUX POAWYIB Ta UJIEHIB
ciM’i 7103BOJIAE MMiO3PIOBAHOMY,/ OOBUHYBAUECHOMY
TOBOPUTH HEIPaBAYy, ajie He Ja€ IpaBa Ha OpexHIO
y BCiX acImeKTax 3aXMCTY, OCKiJIbKY 3aBIAHHAM KPHU-
MiHAJIBPHOTO TPOBAIKEHHA € 3aXUCT 0COOU JIHIIIe Bif
HE3aKOHHOT0, HeOOI DYHTOBAHOTO 00BMHYBAUEHHS Ta
3aCyI:KeHHdA i JuIle HeBUHYBATOTO Ta, OJAHOYACHO,
3aXMCT 3aKOHHUX iHTEpeciB iHIMUX yYaCHUKIB KpH-
MiHAJBbHOTO IPOBAJKEHHA, B TOMY UMCJi IOTEPIi-
Joro. ¥ TaKOMy pasi mocrae 3alMTaHHA, YW MOKHA
BUKODPHCTOBYBaTH IIPU peasisallii ImimosproBaHUM/
00BUHYBaUe€HUM CBOTO IIpaBa Ha 3aXWCT BCi 3acobu
icmocobu, SKi mpamo He 3a00poHeHi 3aKOHOM, HABiTh
SAKINO0 BOHM IIOPYINYIOTh 3aKOHHI iHTepecH iHIMMX
oci6? Bugaerses, mo Hi.

3abesmeuenHsa Oasamcy iHTepeciB ocobum Ta
CYCIILIbCTBA € OCHOBHWM 3aBIAHHAM, SAKe IOKJU-
KaHe BUPINTyBaTy KOHMDIIKT, 10 BUHUK MiXK Cy0’ €K-
TaMA KPUMiHAJbHUX IIPOIECYAJbHUX BiTHOCHH
yepes MOPYINEHHS OFHUM Cy0 €KTOM IIpaB Ta iHTe-
peciB iHmoro cy6’ekra. 3 BpaxyBaHHA HaBeJeHOTO,
cB00OJIa Bifl CAMOBUKDUTTA y KPUMiHAJIBHOMY IIPO-
Ba’KeHHI Ma€ CBOI MeKi, SKMMHU € ITpaBa Ta 3aKOHHI
iHTepecu iHMUX 0cCio.

IIpore, B cr. 384 KK YKpainu BCcTaHOBJIEHO KPH-
MiHaJIBHY BifTIOBiJaJbHICTL 3a BBEJEeHHA B OMAaHY
cyny abo iHITIOrO YIOBHOBAYKEHOTO OPTAHY ILIAXOM
HAJaHHA 3aBiJOMO HEMPABAWBUX IOKA3aHb JIUIIE
cBimka Ta morepmisoro. Takmii BUCHOBOK BUIAETHCA
OesmigcTaBHUM, TaK SK 3MicT cBOOOIM BiJ caMOBH-
KPHUTTA BKJIIOYAE IPABO HA MOBYAHHS, IIPaBO BigMo-
BUTHCH BifIIOBiZaTV Ha 3amWTaHHSA Ta IIPaBO OyTH
moiH(OpMOBaHMM PO IIi IPaBa, ajie XK HiAK He IPaBo
mocATaTH Ta NOPYIIYBaTH IIpaBa i 3aKOHHI iHTEpecu
iHImuX oci6. Y maHoMy BUIAAKY 3aKOHOJABEIh 3a0yB
PO 3aKOHHI iHTepecH iHINUX YUaCHUKIB KPUMiHAJb-
HOTO NIPOBAIKEHHA, B TOMY YHCJi 3aBiloMO HEBH-
HYBaToi 0c00M, 0XOPOHA iHTepeciB AKUX € OJHUM i3
3aBIaHb KPUMiHAJIHLHOT'O TPOBAIKEHH.

Tomy KOHCTATyBaTH, IO BiJCYTHICTH 3a00POHU
B cT. 384 KK VYxpainu, fKa BCTAHOBJIIOE BiAMOBi-
JAJbHICTH 3a 3aBiZloMO HEIIPABAWBI IOKA3AHH JIUIIIE
CBiKa Ta IOTEPILIOro, € BimoOpasKeHHAM CBOOOAM
IIiZI03PI0BAHOT0,/00BUHYBAYEHOTO BiZi CAMOBUKDHUTTSA
i 0JIMBbKUX POAMUIB Ta WIEHIB ciM’i, € mepeJIacHIM
BHCHOBKOM i He CBiTUNTH PO a0COMIOTHY 0e3KaAPHiCTh.

Hayxkosi [4, c. 101; 9, c. 248], aki migTpuMyoOTh
iHimiaTBY BCTAHOBJEHHS KPHUMiHAJbHOI BifIOBi-
TAJBHOCTI 3a HEIpaBAWBe MOBiTOMJIEHHS IIPO BYU-
HEHHA KPUMiHAJIBHOTO IIPABOMOPYIIEHHS 3aBiOMO
HEBUHYBATUM pOSTJIANAIOThL Taki il KpuMiHaJb-
HO-KapaHUMU, MOTHBYIOUH IIe TUM, III0 BOHU € IIPO-
ABOM peaJiizalfii He3aKOHHUX iHTepeciB mizo3pioBa-
HOT0/00BMHYBAaUEHOTO.

B mepmry uepry, mpaBo Ha 3aXMCT HAJAETHCA Iif-
03PI0OBAaHOMY/O0OBMHYBAUEHOMY [JIs 3a0esleueHHs

#oro iHTepecy, ajie He OyIb-IKOTO iHTEepeCy, a JIHIIe
3aKOHHOT0, TOOTO TAKOT'0, AKHUI MIOJIATAE ¥ TOMY, 11100
miJ03proBaHuil/00BUHYBaUeHMI He OYB: a) IPUTATHY-
THH 00 KPMMiHAJbHOI BifTIOBiZasbHOCTI 1 Bacymxke-
HUM, AKIIO BiH € HeBUHYBATHUI; 0) IPUTATHYTUH IO
KpUMiHAIbHOI BifiTOBiZaIbHOCTI 3a OLIBIN TIKKMI
3JIOUWH, HiXK TOH, AKWI BUNHUB; B) 0e3 epedoaueHnx
y KIIK migcraB npuTarayTuii 1o y4acTi B KpUMiHAIb-
Hil cmpaBi gk 0OBMHYBaueHMH, MigTaHWE 3axomaM
MPOIIeCYAJbHOT0 MIPUMYCY 1 3aCyM:KeHuii; T) migga-
HU# HecIpaBeIIMBOMY MOKapaHHIO, TOOTO TaKoOMYy,
dKe mpu3HaueHo 0e3 ypaxXyBaHHS XapaKTepy i CTy-
MIeHS CYCIiIbHOI HeOe3IeuHOCTi BUMHEHOT0 3JI0UKNHY,
oco0u BUHHOTO 1 00CTAaBUH CIPaBH, IKi MOM’ AKIITY-
10Th 200 OOTSKYIOTH BiANOBiZATBHICTE; I) oOMeKe-
HUI B IIpaBaX, HAJaHUN HOMY 3aKOHOM, i 1100 oMy
Oysa HajaHa MOXKJIUBiCTD iX pearnisysaru [5, c. 31].
B inmomy Bumagry, peaisailia He3aKOHHUX iHTepe-
ciB mizo3poBaHOT0/00BUHYBAUEHOTO BCTYIIAE Y IIPO-
TUpivYA i3 3acamoi0 MmyOJaiuHOCTI KPUMiHAJIHHOTO
MPOBAM)KEHHA Ta 3aKOHHUMM iHTepecaMu iHIIHX
oci0, aKi 6epyTs yuacTs y crpasi [4, ¢. 100].

Ha panmit yac Take HempaBAWBe IOBiZOMJIEHHS,
3riTHO UMHHOTO 3aKOHOJABCTBA YKpAaiHHU, HE IOPY-
IITye KOHKPETHUX OPUINYHUX 3a00pOH, ajie mepe-
IIIKO/IKa€ BUKOHAHHIO 3aBIaHb KPUMiHAJIBHOTO IIPO-
BaKEHH, 1[0 32 CBOEIO CYTTIO € BJIOBKUBAHHAM
mpaBoOM. 3arajioM, TaKe IIPABOBE ABUIIE AK 3JOBIKU-
BAHHS IPABOM € OJHUM i3 HaWOiJbII AUCKYCiAHUX
KaTeropii cyuyacHOTro IpaBa, a 30KpeMa KPHUMiHaJb-
HOT'O IIpoIecyajbHOro. SIK Ha piBHiI Teopii mpasa,
TaK 1 OKpeMUX rajgysei mpaBa, He CTBOPEHO €IMHOI
KOHIIENIii pPO3YMiHHA IIPABOBOI IIPUPOAU I[HOTO
aBUIIA. 3I0BKUBAHHSA IPABOM PO3TIALAIOTH K IIPO-
TUIIPABHY a00 AK IPaBOMipHY IOBELiHKY, SK IIPaBO-
MipHe AiAHHA ¥ OJHOYACHO IPOTUIIPaBHE, AK COIIi-
aJIbHO HebaKaHWH THM MOBEAiHKY a00 K 0COOTMBUH
BUJ TIPABOIOPYIEHHA, AK cHenudiunuii cmocib
CIPUYMHEHHS IMKOAM ab0 B3araji 3amepeuyioThes
Horo icHyBaHHA.

Pesysapraté HAIUX HOCITIIMKEHb IPUPOIU 3JI0B-
JKMBAHHA TMPaBOM Yy KPUMiHAJIHHOMY IIPOBAJKeHHL
CBiuaTh, IO 3JIOBKMBAHHA IIPABO MICTHTh TakKi
o3Haku: 1) HAagBHICTH B 0COOM BiATTOBiIHOTO MpaBa;
2) mianbHiCTH 0COOM, CIPAMOBAHOI HA peasisalliio
IIBOTO TTPaBAa; 3) BiICYTHICTH IOPYIIEHHA KOHKPETHUX
0PUANYHUX 3a00poH; 4) 3HilicCHEHHA TpaBa BCyIeped
OT0 IPU3HAYEHHIO; D) IEePeNTKOAKaHHA BUKOHAHHIO
3aBIaHb KPUMiHAJBLHOTO TPOBaKeHHA [ 2, ¢. 220].

3 BpaxyBaHHAM HaBeJeHOT'0 MOKHA KOHCTATY-
BaTW, IO HeIpaBIuBe IOBiMOMJIEHHS IIiZ03pI0OBAa-
HUM/00BUHYBAUEHNM IIPO BUMHEHHA KPUMiHATIHHOTO
TPABOTIOPYIIEHHSA 3aBiJOMO HEBUHYBATOI 0CO00I0
€ 3JI0B}KMBAHHAM IIPABOM, OCKiJIbKHY MiCTUTH BCi 10T0O
osHaku. [lo-mmepitte, A5 TOTO, 1100 MATH MOXKJINBICTH
3JIOBXKUTHU IIPAaBOM HeOOXifHO, mepIl 3a Bce, MATH
mepembOaueHe 3aKOHOM Take IpaBo. OOMOBJIAIOUM
3aBiOMO HEBMHYBATy 0c00y IIiZo3pioBaHUit/06BM-
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HyBaueHWH HaIiIeHN TPaBOM HaJaBaTH MOKas3u abo
BimMoBHUTHUCH Bif iX Hagauua (m. 5 u. 3 cr. 42 KIIK
Yxpaiun). [Ipuibomy, y 3aK0Hi BifcyTHA mpsmMa 3a60-
POHA IIiZ03pI0OBAaHOMY/00BUHYBAUEHOMY OOMOBJIATH
iHImMuX 0ci0 y BUMHEHHI KPUMiHAJIBHOTO IPABOIOPY-
IMEeHHA Y AKOMY MiI03PI0EThCI YU 00BUHYBAUYETHCSA
came BiH. Peaxisyroum 1e mpaBo, Iifo3proBaHUi/
00BUHYBaUeHWI TOBiJOMJISAE IIPO BUMHEHHS 3aB1[OMO
HEBUHYBATUM KDPUMiHAJIBHOTO IIPABOMOPYIIEHH,
dKe HOMYy iHKPUMIHYE€ThCA 3 METOH, AK IIPAaBUJIO,
VHAKHEHHA KpPUMiHAJIbHOI BiATOBifaJbHOCTI He
MOPYIIYIOUM KOTHWX 3a00pOH, ajKe KpPUMiHAIbHA
BiZITIOBiJAIBHICTD 3a Jauy HUM 3aBiZloMO HEIpaBIu-
Bux noxasanb KK Ykpainu ne mepembauena. Oxpim
IIbOTO, JJIA BU3HAUEHHS TOT'0, UM IIPABO 3iICHIOETHCA
BCyIepeu Horo MpHU3HAUYeHHI0 He00XiHO BCTAHOBUTH
3 AKOI0 METOI0 BOHO HajzaHe. IIpaBa Ba:K/ImBi He cami
mo cobi, a Tiero Mipoi, AKOI BOHU 3aJ0BOJLHIIOTH
KOHKpeTHi moTpebu miopumuu. Tomy, SK MU 3a3Ha-
YyaJIiy BUIIE, TPABO Ha 3aXUCT HAJAETHCA He IJII TOTO,
11100 Y BUHHOTO 0yJia MOKJINBICTh YHUKHYTH BiJIOBI-
JAJIbHOCTi, a AJIS TOTO, 1100 Y HEBUHHOTO 0yJIa MOXK-
JIUBiCTh CKOPUCTATHCH IM IIPABOM i OyTH BUIIpaBa-
auM. OfHaK, HAJA0UN caMe HeIpaBAuBi MOKa3aHHA
PO BUWHEHHS KPUMiHAJIBHOTO IIPABOIOPYINEHHS
3aBiJOMO HEBUHYBATHUM IIi[03PIOBAHNUI/00BUHYBaUe-
HUI peaJjiidye CBOE IIPABO HA JaUy IIOKA3iB IOPYIIY-
0YX IIPH IIbOMY 3aKOHHI iHTepecu 3aBijoMO HEBUHY-
BaTOTO, ITI0 aK HiAK He Y3TOAKYEThCA i3 3aBJaHHAMU
KPUMIiHAJBHOTO TPOBAMKEHHSA.

IIpaBoBa mosmiis 100 BU3HAHHS OOMOBH IIij-
03pIOBaHUM/00BUHYBAaUeHUM 3aBiJloMO HEBUHYBa-
Toi 0cO0M BJIOBXKMBAHHA NIPABOM IiATPUMYETHCA
rako:k B.B. HaBpouskoto [6, c. 84], O.B. Augpym-
KoM [1, c. 171], O.B. Ogepiit Ta P.B. Myznpemnsrum
[7,c. 126] ra inmumu.

Ha mymkxy Haspombkoi B.B. [6, c. 85] o6moBa
3aBiJOMO HEBUHYBATOT'O CTBOPIOE TTEPEITKOAN JOCAT-
HeHHI0 00’eKTuBHOI icTuuu y mpoBam:xenHi. Illkoza
BaIOiI0eThCA AK iHTEpecaM pO3CIiyBaHHA, TakK
i ocobi, aKy «oObpexanm». Amxe mpu OesmifcTas-
HOMY IlepeKJIafieHHI BUHU Ha iHITY JIOAUHY 3AifCHIO-
€TbCS TOCATAHHS HA TiHICTL JIOOUHU, MOKE OyTH
mopyireHe ii mpaBo Ha cB0o0OAY Ta 0COOMCTY HeERO-
TopkaHicTh Tomo. OT:Ke, Taki il € 3I0BKUBAHHA
IIPaBOM Ta He MOXKe PO3TVIANATUCH AK TOIMYCTUMUM
c1oci6 3axmcTy. 3 IIbOTO IIPUBOAY BUCJIOBIIOETHCSA
i 0.B. Augpymxko [1, c. 171], axkuit 3asHayae, II0
mi03PIOBaHNE UM OOBMHYBAaUeHUWH MAIOTh IIPABO He
CBiIUNTH B KPUMIHAJBHOMY IIPOIECi, BiIMOBUTHCH
Bixm maui mokasiB. Ile Gescmipue mpaBo. Ase siKi mpa-
BOBi HACHIIKMU JJIA HUX HACTAIOTHh Y Pasi Jaui HUMH
3aBiJOMO HEIPaBAWBUX MTOKA3aHb (K OJHOTO 3 BUJiB
3JIOBKMBAHHS IIPABOM), IO OOTSKYIOTH IIPOIIEC
y uaci Ta mpomecyaabHuX 3acobax? Um momyctuma
TaKa MOBeJiHKA IIiJ03PI0BAHOI0 UK O0BUHYBAUEHOTO
0e3 HeTraTMBHUX JJIA HUX IPABOBUX HACIIIKiB, Ipu
JOCUTh BaTOMUX IIPABOBUX T'apaHTiAX Ha CBilf 3aXuCT

IIIJISXOM BiIMOBH BiJi HOKa3aHb B3arai. A SKIo Taki
TOKAa3aHHsA € 00MOBOIO iHITOT 000U ¥ OCTAHHSA IIPUTSI-
TaeThCsA IO BiATIOBiAJbHOCTi, BHACIIIOK YOTO MOKE
OyTH HEe3aKOHHO 3aCyAsKeHa.

HaBeneni aprymenTH cBiguaTsh, IO JOIOKHU 3aKO0-
HOIABIIEM HE BCTAHOBJIEHO KPUMiHAJbHY BiIIIOBi-
ITaJTbHICTD 38 BUKOPUCTAHHS Mi03PIOBAHNM /00BUHY -
BaueHNM 00MOBY HEBUHYBATOI 0CO0OH [J1d VHUKHEHHS
KPUMIiHAIBHOI BifITIOBiZaJbHOCTI B3YCHJLIA 3aKOHO-
IaBIlI TOBWHHI OyTH CIOPAMOBaHI He HA BCTAHOB-
JIeHHS cIenn()ivHnX 3aX0/1iB pearyBaHHs Ha 3JI0BIKH-
BaHHA ITiJ03PIOBAHNM /00BUHYBaUe€HUM IIPABOM, a Ha
371K yBAaHHS HACJTIIKiB MOMKJINBOTO 3JI0BKUBAHHS
IIPaBOM 3a JOIIOMOIOI IifABUINEHHS e(eKTUBHOCTI
pobOTH CTOPOHW OOBMHYBAUEHHS i BCTAHOBJIEHHS
TaKoi Impomeaypu, fKa 0 mo30aBidiIa IIiZo3pioBa-
HOT0/00BUHYBAUEHOTO OUiKYBAHWX BUTOX Bif 3JI0B-
JKMBAHHSI IIPABOM, He 00MEXKYI0UH IPHU I[bOMY 37ilic-
HEeHH Horo nmpasa. TaKuM YMHOM, 3YCUJLIA CJIiIU0r0,
IPOKYypOpa, CIOiguoro Cyamgi, CYAy MOBUHHI OyTu
CIIPAMOBAHI Ha BUABJIEHHA HENPaBIWBUX IOKa3aHb
iJ03PI0OBAHOI0/00BUHYBAUEHOT'O SK CIIOCO0Y 3JI0B-
JKMBAHHA IIPABOM Ha 3aXUCT 3 METOIO ITOTIePeKeHH
HACJigKiB TaKoro 3JI0B:KMBaHHA. Taki il ynmoBHOBA-
JKeHUX 0Ci0 IOBUHHI IPOIBIATHCA He ¥ 3aX0fax pea-
TYBaHHS Ha TaKi 3J0BKMBaHHSA (1I[00 He 00MEKUTH
IIpY IHOMY 3[ifiCHeHHS IIi03pI0BaHNM /00BUHYBaUe-
HUM HOT0 TIpaBa), a IJId CIOHYKAHHA HOT0 B MeKax
3aK0HY (BUPOOJEHHS BiIOBiZHOI TAKTUKHU SOMIUTY,
CIiBCTaBJIEHHS AOKA3iB Ta iHIE) 10 HaJaHHS IIpaB-
IVBUX IOKa3iB IJIs BCTAHOBJIEHHS iCTHHM Y CIIPABI.

Tomy, Ha Kajb, TOBOAUTHCA KOHCTATyBATH, IO
OpraH J0CYJ0BOTO PO3CJIiyBaHHA, IIPOKYPOP Ta CYI
3aTpavamTh YMMaJO 3yCUJIb Ha IepeBipKy iH(opma-
ii, AKa € HeIpaBAMBOIO Bix mouaTky. HaBemeni mpu-
KJaIu HiATBEPIKYIOTH AOIIJIbHICTH BCTAHOBJIEHHS
KpUMiHaJIBHOI BimOBiZaIbHOCTI IiZO3PIOBAHOTO/
00BUHYBAUeHOTO 3a OOMOBY B3aBiOMO HEBHUHYBA-
TOTO 3 METOI YCYHEHHS HEeBUIIPaBJAHUX IEPEIIKO
e()eKTUBHOMY KpHMiHaJbHOMY CyZOuUMHCTBY. Take
pitmenHsa 6yJ1o 6 JIOTIYHUM Ta CIIPaBeIuBUM.

Ha migcrasi HaBemeHoro, € migcTaBu 3po0OUTH
HaCTYIIHi BUCHOBKM:

1. HempaBguBe mOBiIOMIIEHHSA ITIif03PIOBAHUM/
00BUHYBAUEHNM IIPO BUNHEHHSA KPUMiHAIHHOTO IIPaBo-
TIOPYITIeHHS 3aBiJoMO HEBUHYBATOI0 0CO00I0 He MOKHA
POBTIIAAATH AK AOIMYCTUMUI CIIOCI0 HOT0 3aXMCTY.

2. OOmoBa  mimo3prooBaHWM/00BUHYBAUECHUM
3aBiJOMO HEBUHYBATOI'O IIOPYIIIYE IIPaBa Ta iHTEpecu
K HEeBMHYBATOI 0c00M, TaK i iHIMUX yYaCHUKiB KpH-
MiHAJBHOTO IIPOBAKEHHS, OCKIIbKK peaJisamis
TaKMX He3aKOHHUX iHTEPECiB BCTYIIA€ ¥ MPOTUPIiUYA
i3 3aKOHHMMU ITpaBaMU Ta iHTepecaMu iHIIuX 0cib.

3. Take moBiMOMJIEHHSA € 3JI0B/KMBAHHS IIPABOM
y KPpUMiHATbHOMY IIPOBAI:KEeHHi (IOOKY 3aKOHOAA-
Bellb He BCTAHOBUTH 3a00POHY Ha TaKi il Ta Bu3HAE
KpUMiHaJIbHO-KApaHUMH, III0, OYEBUJHO, BiH Mae
3pobuTn);



Bunycx 2(43), 2022

115

4. Beranosnenusa B cr. 384 KK Ykpainu kpumi-
HaJbHOI BigmOBiZambHOCTI mim03pIOBaHOIO/06BU-
HYBA4eHOTO 3a HEIPABIWBE MOBiIOMJIEHHSA PO BUU-
HEHHA KPUMiHAJIBHOTO IIPABOIOPYIIEHHS 3aBiIoMO
HEBUHYBATOI 0C00010 3a0e3meunTh e(eKTUBHICTH
KPUMIiHAJBHOTO CYJAOYNHCTBA.
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Anorania

Bopeiixo I'. /. O6moBa mizo3proBaHUM/00BHHYBaYe-
HUM 3aBiZIOM0 HEBHHYBATOI 0CO0H AK CBO0OO/IA Bif CAMOBH-
KPHUTTS UM 3J0BKUBaHHA npaBom? — CrarTs.

Y crarTti aHANMI3yIOTHCA MO3UITII ITOJ0 BUSHAHHA YU
HeBUBHAHHA 06MOBY 3aBiJOMO HEBUHYBATOTO HOITYCTHMUM
€1II0c000M 3aXMCTY MiJ03pI0OBaHOr0/00BHHYBaueHOr0. KoH-
CTATOBAHO, IT0 MeKi JOMYCTUMOTO 3aXMCTy 00MEKYIOTHCS
3acobamu i cmocobamu, SKi He cymepeuaTh 3aKOHY i 0JHO-
YacHO He IIOPYUIYIOTH IIPaBa Ta iHTepecu iHIINX JIoei.

ABTOp po3TiAmae HempaBOuBe IIOBiIOMJIEHHS IIifo-
3pIOBaHNM/00BUHYBAUEHUM IPO BUMHEHHA KDPUMiHAJb-
HOTO IIPABOIOPYIIIEHHS 3aBi/J0OMO HEBUHYBATOI 0C000I0 AK
HeJOMYCTUMMUH CIIOCi6 #10T0 3aXUCTY, OCKIIBKU IOPYIIYE
IpaBa Ta iHTepecw K HEBMHYBATOI 0COOM, TaK i iHIIMX
YYaCHUKIB KPUMiHAJBHOTO IIPOBA/I?KEHHS, B TOMY YMCJIi i
IIOTEePIiToro.

OOr'pyHTOBAHO, 1110 CBOOOA Bil CAMOBUKPHUTTS Y KPUMi-
HaJBHOMY IIPOBA/?KeHHI Mae CBOI Me:Ki, IKMMU € IIpaBa Ta
3aKOHHI iHTepecu iHmux oci6. [IpaBo Ha cBOGORY Bix camo-
BUKDHUTTA Ta IPABO HE CBiIYNTHU MPOTH OJIUBBKUX POTUUIB
Ta WwieHiB cim’l 103BOJISE IIif03pIOBAHOMY/00BHHYBaUe-
HOMY TOBOPUTHU HEIIPaBAy, aje He Ja€ IpaBa Ha OPexHIo y
BCiX acImeKTax 3axXMCTy, OCKLIbKY 3aBIAHHAM KPUMiHAIb-
HOTO ITPOBAMI:KEHHS TAKOK € 3aXMCT 3aKOHHUX iHTepeciB
IHIIKX yYaCHUKIB KPUMiHAJIBHOT'O IPOBAJKEHH.

IloBemeHo HEOOXiTHICTH BCTAHOBJIEHHS KPUMiHAJBHOL
BifmoOBimampHOCTI Iif03PIOBAHOTO/00BUHYBAUEHOTO 34
HeIpaBAWBe TMOBiTOMJIEHHS PO BUMHEHHS KPUMiHAJb-
HOTO TPABOMIOPYIIIEHHA 3aBiJOMO HEBUHYBATOIO 0COO0I0 IK
e(peKTUBHUI crocib MOKpalleHHs KPUMiHAJIbHOTO CYI0-
YHMHCTBA.

OmHOYaCHO, KOHCTATOBAHO, 110 00MOBA 3aBiJOMO HEBHU-
HYBaTOr0 HE IOPYIIYE KOHKPETHUX HOPUIUYHUAX 3a00DPOH
YKPaiHCHKOTO 3aKOHOJABCTBA, ajie TEPeIIKOIKae BUKO-
HAHHIO 3aBIaHb KPUMiHAJBHOTO MPOBAJ)KEHHSA, IO 34
CBOEI0 CYTTIO € B3JIOBKMBAHHAM IIPaBOM. BCTaHOBIEHHS
KpuMiHaJbHOI BigmoBigaapbHOCTI 3a Taki mii 6ymo 6 edexr-
TUBHIM CII0COO0M IIPOTHAII HAJIEKHOMY JOCYLOBOMY PO3-
CJILIYBaHHIO Ta CYOBOMY POSTJIALY ¥ KPUMiHAIBHUX IIPO-
BaKeHHS.

Katouosi caosa: 310BKUBAHHSA NPABOM, IIiJ03pIOBa-
HUI/00BUHYBaueHNH, HEIpaBIuBe IIOBiIOMJIEHHA IIPO
BUMHEHHA KPUMiHAJABHOTO IPABOMOPYIIEHHA, CIOCiO
3aXUCTy, 3aKOHHUH iHTEpec.

Summary

Boreiko H. D. Slandering a suspect/accused of a
known innocent person as a freedom from self-disclosure
or an abuse of right? — Article.

The article discusses the positions of detection or
non-recognition of slander of a known innocent as a
permissible method of defense of the suspect/accused. It
was established that the limits of permissible protection
are limited by means and methods that do not inform the
law and at the same time do not violate the rights and
interests of other people.

The author considers a false report of committing
a crime to the suspect/accused by a knowingly innocent
person as an inadmissible the way of his defense, because
it violates the rights and interests of both the innocent
person and other participants in the criminal proceedings,
including the victim.

It is substantiated that freedom from self-disclosure
in criminal proceedings has it’s own limits, which are the
rights and legal interests of other persons. The right to
freedom from self-disclosure and the right to not certify
their relatives allows the suspect/accused to lie, but does
not give the right to lie in all aspects of the defense, since
the task of criminal proceedings also is defense of legal
interests of other participantsin the criminal proceedings.

Moreover, the need to establish the criminal liability
of the suspect/accused for false report of committing a
crime by a knowingly innocent person has been proven as
an effective way to improve criminal justice.

At the same time, it was established that the slander
of a known innocent person does not violate specific legal
prohibitions of the Ukrainian legislation, but prevents
the fulfillment of the tasks of criminal proceedings,
which in its essence is an abuse of right. Establishing
criminal liability for such actions would be an effective
way to counteract proper pre-trial investigation and trial
in criminal proceedings.

Key words: abuse of right, suspect/accused, false
report of committing a crime, the way of defense, legal
interest.
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10 IUTAHHSA IIPABOBOI ITPUPOIHU EJIEKTPOHHOTO JOKYMEHTY TA MOTO MICIIS
Y CUCTEMI JOKA3IB KPUMIHAJIBHOT'O ITPOITECY

IMocranoBka mnpodmemu. IludpoBa peanbHiCTH
MII[HO BBiHIILIa B 3KUTT CYCIILILCTBA Ta Aep:kasu. He
MOJKe 3aJIUIIATUCS B CTOPOHI BiJl HAYKOBOTO MOMIYKY
ONTUMAJbHUX IIPABOBUX pillleHb MpOOJeMU, OB’ -
3aHi 3 MU(PpPOBO0 peanbHicTI0. B 0pbiTy KpuMiHaIb-
HOTO IIPOIIeCy MOCTiHHO MOTPAILIAIOTE PisHi 1MTu(pPoBi
mpuctpoi (MoOiibHI TenedoHHU, MIAHIIETH, HOYT-
OyKH, *KOPCTKi AMCKH, (Dem-HaKOIUUyBayi i T.11.),
K1 HecyTh B co0i BasKJIMBY JIJIs OPTaHiB CJIiZCTBaA Ta
cyny imdopwmariio. B HaykoBi# siTepaTypi mpocre-
JKYEThCS TEPMiHOJIOTiUHA IUCKYCis 3 TPUBOAY BU3HA-
YeHHS Ta MIPABOBOI MPUPOIY €JEKTPOHHUX JOKYMEH-
TiB. PO3BUTOK CyYacHUX TEXHOJIOTINl IPU3BOIUTH
IO TOTO, IO €JeKTPOHHI JOKYMEHTH MOKYThb OyTH
poamineni abo 36epe:keni B 6yab-AKill Touli cBiTy.
EneKTpoHHI MOKYMEHTH AK IOKAa3W MOMKYTh MaTu
3HAUEHHS He TiJIbKM Y BUIAJKaX KiOep3J0uMHHOCTI,
a ¥ CTOCYIOThCSA YCiX BHUAIB KPUMiHAJIBHUX IIPaBO-
mopyIiieHb. HaraapHUMY OCTAIOTh MTUTaHHSA PO3PO-
OJIeHHS €IMHUX MPABUJI II[0Z0 POOOTH 3 TAKUM BUOM
InoKasiB. Amxe cy0’eKTH [OKA3yBaHHSA IOBUHHI
3HATH OCOOJMBOCTI €JEeKTPOHHUX MOKYMEHTIB Ta
BOJIOMITH T'PYHTOBHUMM B3HAHHAMHU, OB’ A3aHUMHI
3 IPOBEJEHHAM IPOIECYaNTbHUX i, CIIPIMOBAHUX
Ha BUABJEHHS, 30MpaHHA Ta JOCJTI[KEeHHSA eJeKTpo-
HHUX JOKYMEHTIB.

Bci i nuraHHA € JOCUTHh aKTYyaJbHUMU i OTpe-
OYIOTh I'PYHTOBHOTO JOCJiJKeHHS Ta 3aKOHOIaBUOTO
BUPiIlIeHH.

Anani3z ocraHHiX AocaimKens i myOmikairiii.
PisHi acmexkTu eNeKTPOHHUX MOKYMEHTIB y Kpu-
MiHAJBbHOMY IIpOIleci BMBUYAJIM TaKi BiTUMBHSAHI Ta
3apy0Oixkui Bueni: B. K. JIucuuenxko, . B. IrHaTheB,
A. II. Bepmusin, 0. 0. Opnos, C. C. YepHABCHKU,
C. I. Cemineros, T. E. Kyxkaprikosa, A. B. ParHoBa,
A. B. Kosaneuxo, C. ¥. Tonrano, I. O. Kpunexka,
B. B. Mypazos, C. M. Craxiscbruii, [[. M. IlexaHn,
0. E. Yekoroscwka, I'. JI. Hurpuha.

Mertoro craTTi € aHai3 Ta POSKPUTTA CYTHOCTI
eJIeKTPOHHUX MJOKYMEHTIB fAK [Kepejia [0KasiB
V KPUMiHAJIbHOMY CYJOYMHCTBi, 3’CyBaTH BUMOIH,

© JI. T. Ocramuyk, I. A. Cmainb, 2022

AKi CTaBAATHCA MO €JEeKTPOHHOTO JOKYMEHTa K
I)Kepesia MOKasiB, IMpoaHaisyBaTw mpobsemu, SKi
BUHUKAIOTh Il YaC BUKOPUCTAHHS eJEeKTPOHHUX
TOKYMEHTIB fK [Kepesia T0KasiB y KPUMiHAIBHOMY
CYIOUMHCTBI.

Bukmaxg ocHoBHOTO Matepiaay. ocmimxyioun
IMUTAHHA BUKOPUCTAHHSA €JIeKTPOHHUX TOKYMEHTiB
B SKOCTi JOKa3iB y KPUMiHAJIbHOMY ITPOBA/KEHHI,
Heo0XiHO posidpaTucd 3 JaHUM MOHATTAM. AlKe
V KpUMiHAJIBHIN IpoIlecyaIbHil HAYIN He icHye eau-
HOT'0 BUBHAUEHHS MOHATTSA eJIeKTPOHHOTO JOKYMEeHTa
i Tak caMo 3aKOHO/AaBUO He 3aKpilljieHe faHe IOHATT
y KpuminanipHOMYy IIpoliecyaJbHOMY KojeKci YKpa-
inu (pami KIIK). B cBoto uepry BifcyTHiCTH 3aKOHO-
IaBUO BU3HAUEHOTO IIOHATTS EJEeKTPOHHOTO JOKY-
MeHTa Ta Moro Miclid B cuUCTeMi J0KasiB IPUBOAATH
IO TIPOTUJIEKHUX TIO3UIIIH ¥ CYIOBI MPaKTHILI.

Mok uBicTh BUKOPUCTAHHSA €JeKTPOHHUX JOKY-
MEHTiB B SKOCTi JOKa3iB y KPUMiHAJILHOMY CY[O-
YWHCTBI BIEpIle pO3IJIAHYB POCIHCHKUN BUEHUN
B. K. JIucuuenxo B 1974 pomui[1, c. 51].

Onnak ix Bu3HAUeHHA Ta KJjacudikamiio 6yJo
BIepiie 3anpononoBano [lepmukosum B. I. ta Capin-
koBuM B. M. B 1991 poui. Bonu 3asnauasu, 1o ejek-
TPOHHUH JOKYMEHT — Iie CYKYIIHICTh JaHUX B IaM’ ATi
EBM, sKi MOXyThb COpUUMATHUCS JIOAUHOK TiIbKU
3 IOTIOMOT010 BiTIOBiAHMX ITporpam [2, ¢. 89].

OpuuM i3 mepIux HOPMATHBHO-IIPABOBUX aKTiB,
AKi fJaBasu BUBHAUEHHA IOHATTSA eJIeKTPOHHOTO
noxkymeHTy Oy MHCTpYKTUBHBIE yKasaHud ['ocap-
ourpasxka CCCP or 29.06.1979 r. «06 ncmoab30BaHNHT
B KauecTBe JOKA3aTeNbCTB 10 apOUTPAKHBIM JeJaM
TOKYMEHTOB, IIOATOTOBJIEHHBIX C IOMOIIIBIO AIEKTPO-
HHO-BBIYUCIUTEIbHON TeXHUKW», B AKUX [0 €JeK-
TPOHHUX [JOKYMEHTIB BifHOCHIM BCi JOKYMEHTH,
IIPH MiATOTOBII SKUX BUKOPUCTOBYBAIACA €JIEKTPO-
HHO-00UHUCII0BaIbHA TexHiKa [3].

Benukuii eHIUKJIONEIUYHUN IOPUIAUHUN CJIOB-
HUK MiCTUTh BU3HAUEHHA IIOHATTS eJIEeKTPOHHOTO
TOKYMEeHTa AK MaTepiaJlbHOro HOCig BimmoBimmoi
ingopmarii, sagikcoBaHoi y BUTIALI eJIEeKTPOHHUX



Bunycx 2(43), 2022

117

JAaHNX, BKJIOUAOUN 000B’SI3KOBI PEKBi3UTH JOKY-
MeHTa, 0e3 AKX BiH He MOKe OyTH MifCTAaBOIO A
ftoro 061Ky i He MaTuMe opuguuHOi cuiu [4, ¢. 247].

Benmka yrpaiHChbKa EHIUWKJONEiS BU3HAYAE
eJIeKTPOHHWH JOKYMEHT SK JOKYMeHT, iHdop-
Malid B AKOMy TMogaHa y ¢opMi eJeKTPOHHUX
naHux [9, c. 48].

YKpalHChKUI 3aKOHOJABEIlh BU3BHAUNB €JIEKTPO-
HHUU TOKYMEHT SIK IOKYMEHT, iH(popMaIlid B AKOMY
3a(pikcoBaHa y BUIVIALI €JIeKTPOHHUX NAHWX, BKJIIO-
yaroun 000B’ A3K0B1 peKBisuTH foKyMeHTa. EaexTpo-
HHUU JOKYMEHT MOKe OyTU CTBOPEHWUI, epeJaHuii,
30epe:KeHNi 1 MepeTBOPEHNHN eJeKTPOHHUMU 3aCo-
0amu y BisyanabHY hopMmy.

BisyasbHOol0 (hopMOI0 TIOZAHHA €JIEKTPOHHOTO
JOKYMEHTa € BifoOpa:KeHHA JaHUX, AKi BiH MiCTHUTB,
eJIeKTPOHHUMY 3acobaMu abo Ha Tanepi y hopMi, mpu-
JTATHiN I TPpUUMaHHA H0T0 3MicTy JI0AuHO [6].

Taxum ymHOM, 3aKOHOJABEIlh BUSHAUAE €JIEKTPO-
HHUU JOKYMEHT SK PiSHOBHUJ IOHATTS IOKYMEHT.
B roii ke uac y MiskHapomzHOMY ZOKyMeHTI Komicii
OOH 3 mpaBa MiXHAPOAHOI TOPTiBJi TAK0MXK MAETHCI
JeIllo iHIIe BUBHAUEHHA IOHATTSA eJIEKTPOHHUN TOKY-
MeHT. B 1aHOMYy HOPDMaTHBHOMY aKTi eJIeKTPOHHUM
JOKYMEHT BU3HAUeHWI AK iH(opwMmaiisg, yTBopeHa,
HagicaaHa, 0OTpUMaHa a00 30eperKeHa eJIeKTPOHHUMH,
ONTHUYHUMK YW TOLIOHHME 3aco0aMu, BKJIIOUAIOUN
eJIeKTPOHHWE OOMiH MaHWMU, €JEeKTPOHHY IIOIITY,
TejerpaMu uu TenexomitoBauHg [7]. TobTo, y Mix-
HapOJHOMY IIpaBi eJIEKTPOHHUY AOKYMEHT BU3HAUA-
€ThCS Uepes3 KaTeropioo «ingopmaimisas. AHagoriumy
MIOBUIIII0 3aMAIOTh i HAYKOBIIi, JOCTIIKYIOUN TaHY
IIpaBOBY KaTETopiio.

II. B. IrnaTheB BBaXKaB, I0 JOKYMEHTH, MOKYTb
MicTUTH BijjomMocTi, 3adiKcoBaHi AK MUCbMOBIiH, Tak
i inmi# gopmi: oro- i KiHo3HOMKH, 3BYKO- i Bifgeo-
3aIncy, eJIEKTPOHHUX JOKYMEHTIB Ta iHmoil iH(op-
MaIrii, AKa (pikcyeThcA 3a JOIIOMOI'OI0 Pi3HMX HAYKO-
BO-TeXHiUHUX 3aco06iB [8, c. 13 ].

Ha gymry A. II. BepimuHina eeKTPOHHUN JOKY-
MEHT MicTuTh iH(opMmaiiio, 3adikcoBaHy Ha eJeK-
TPOHHUX HOCiAX 1 Mae BiAMMOBigHI peKBi3UTH, IKi 103-
eJIEKTPOHHOI'0 JTOKYMEHTY € Horo s3mict Ta (opma
(TexHiuHWMIA HOCi iHGopMaTttii) [9, c. 40].

Opios I0. 10., Yepuasceruii C. C. y ¢Boiii HayKo-
Bift mpari «EjexTponHe BifjoOpaskeHHS AK IKepeJio
JIOKa3iB Y KpUMiHAJbHOMY NIPOBAKEHHi», aHATIBY-
0YM BiIMIHHOCTI MiK KJIaCUYHIME JOKYMEHTaMU Ta
eJIEKTPOHHUMUY, IPUUAIIIN 10 BUCHOBKY IIPO IOIIiJIb-
HiCTh 01Ty TOKa3iB Ha PeUoBi, 0COOMCTi Ta eJIeKTPO-
HHi. ABTOpU Ii€i mparli BBasKaioTh, IO eJEKTPOHHL
JOKYMEHTH 3a KpUTepiAMHU BiJHOIIEHHA [0 KpHU-
MiHAJIBPHOTO IPOBAMKEHHA HAOMMKEHI 1O PeuoBUX
JOKas3iB Ta IMO3HAYAIOTH 1X CIEMiaJbHUM TEePMiHOM
«eJIeKTPOHHE Bimobpaskenusa» [10, c. 16, 19].

CemineroB C.I. 3asHauaB B CBOEMY HAYKOBOMY
IOCJHiM)KeHHi, IO TOJIOBHA BiAMIHHICTH e€JIEKTPO-

HHOT'O JOKYMEHTY Bifl TPAJUI[ifTHOTO IIOJISTAE B TOMY,
1[0 HEMAae JKOPCTKOI TpWB ABKW MOKYMEHTa IO
MarepiambHOTO HOcisfg. OcobmmBocTi iH(opMmarmifinoi
1u(POBOI TEXHOJIOTii T03BOJAIOTH MHUTTEBO i HEO-
IHOPA30BO KOIiIOBATH 1 TepefaBaTé eJeKTPOHHUM
JOKYMEHT II0 KOMYHIKAIifiHMM KaHajJaM B3B’A3KY.
ABTOp 3BepTae yBary Ha IIe OTHY BiIMiHHICTE eJIeK-
TPOHHOTO IOKYMEHTY Bij mamepoBoro: 3adikcoBamy
Ha MarepiasbHOMY HOCii B TOW um iHmmMHA cmoci6
indopmartito B mudposiii Gopmi, a Takox ii micie
PO3TaIllyBaHHSA HA HOCII HEMOKJINBO 0€3I0CEePeIHbO
CIpHUEMATH OPraHAMM UYTTA JOZuUHNA a00 igeHTndi-
KyBaTu ii 0e3 BiANOBiZHMX MpPOTpPaMHO-aTapaTHUX
3acobiB[11, c. 95 1].

Hocii imgopmamii egeKTpOHHUX JOKYMEHTIB
MIPUHINIIOBO BiIPi3HAIOTHCS BiJl «IIAIIEPOBUX », a[3Ke
JIIOJHA MOXKE CIPUNMATHU eJeKTPOHHUU TOKYMEHT
JIMIIIE 32 JOIIOMOT'OI0 IIporpaMHux 3acobis [12, c. 61].

OnHak, ABOEMMHA CYTHICTH €JIEKTPOHHOTO JOKY-
MeHTa — iHdopMmalliiiHa Ta TexXHiUYHA CKJAZ0Ba,
morpeba y HAgBHOCTI CIEIiaJbHUX TEXHIiYHUX 3aCO-
0iB Ta mporpaMm AJs PO3KOAYBAHHS Ta Bisyauisaifii
ir(opmarii, ii KomiloBaHHSA Ta HOCTiIKeHHA, BiIbHE
mepeMimeHHd MixK HociaMmu iHdopmarii, «uyTau-
BicTh» iH(opMAIlil Ta Jerka sMiHa DaHUX € CYTTE-
BUMMY BiIMiHHOCTSMMU 3 «TPAANIIITHIME» JOKa3aMu,
a TOMY CIOPHUMHSAE HEOOXigHICTh BHOKPEMJIEHHS
«eJIEKTPOHHUX JOKYMEHTIB» AK OKPEMOTO A:Kepesa
nokasiB[13,c. 184].

IlominAroum mO3MITil0 HAYKOBI[IB II[OA0 IPUHIIA-
MMOBUX BiIMiHHOCTEeH TPAAWIIIAHUX «IIAIIEPOBUX»
JOKYMEHTIB Bifi eJIeKTPOHHNX, BBAMKAEMO 3a HE0O0-
XiHEe BUWBHAUUTU MiCIle EeJEeKTPOHHUX JOKYMEH-
TiB B cHCTeMi [OKas3iB y KPUMiHAJILHOMY IIpoIeci
Ta 0COOJMBOCTI BUMOT AOIYCTUMOCTI iX K JOKasiB
IIJIAXOM BHECEHHA B IIpollecyajibHe 3aKOHOZABCTBO
HOPMH, IKa 0 peryJoBaJa Ipoiec 30MpaHHa Ta BUKO-
pucTaHHA Takux gokasis. Ile 6yme cayryBaTu BUpO-
OJIeHHIO €IWHOI TPAKTUKY OTPUMAHHSA Ta BUKOPHU-
CTaHHA eJIEKTPOHHOI'0 JOKYMEHTY AK JOKA3y IIiJ yac
IOKas3yBaHHA.

Ha mamry nymKYy, eJ1eKTPOHHI JOKYMEHTH B 3AJI€K-
HOCTi Bifi (hopmu, 3MicTy, METH CTBOPEHHA MOMKYTh
O0yTH AK PeuoBMMH JOKa3aMH, TaK i JOKYMEHTaMU.
i posme:kyBaHHA HeoOXiHO 3BepTaTw yBary Ha
Te, IO € JOKa30M iHdopmamia uu (ismyHUN HOCIH
indopmarrii.

BigcyTHicTh €IMHOTO MigX0Ay IO IMOHATTA e€JIeK-
TPOHHOTO MOKYMEHTY Ha IIPAKTUI[i TPUBOIUTH IO
HeHaJIe’KHOI (hiKcalii, BUIyUYeHHA Ta OI[iHKU eJieK-
TPOHHUX JOKYMEHTIB fK HoKasiB. Amxe Oyab-aka
MOMWJIKA, AKa OyJa JOMyINeHa IiJ 4ac OTpUMAaHHSI
eJIeKTPOHHOTO NOKYMEHTY SK [OKasy MO:Ke OyTu
Ti/IcTaBOO JJIA BUBHAHHA JAHOTO I0KAa3y HEeJOMYCTH-
MUM.

Oguak, He OyAb-AKHH €JIEKTPOHHUHN MTOKYMEHT
Mo:Ke OyTM JOKAsoM B KPUMiHAJILHOMY IIPOIIeci.
Ilo-mepirie, eJeKTPOHHUI JOKYMEHT IIOBUHEH Mic-
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TUTH B c00i iH(hopMmarito (Bizomocti), AKi BcTaHOBIIIO-
I0Th HAABHICTH UM BifCyTHiCTH (haKTiB Ta 00CTaBUH,
0 MaloTh 3HAUEHHA AJI KPMUMiHAJIHLHOTO IIPOBA-
IKeHH Ta MiAIATaoTh foKasyBanHio. [lo-1pyre, Bin
MOBMHEH MicTuTH B c00i iHdopmariio, Axka 30epira-
€THCA HA MOPTATUBHUX IPHUCTPOIX (Kaprax mam’aTi,
MOOiTBbHUX Teme)OHAX TOIO), cepBepax, CHUCTeMax
PEe3epBHOTO KOMiIOBaHHA, iHIMUX Micrax 30epe-
JKeHHS MAaHWX B eJeKTPOHHIiHM ¢opmi (B ToMy umesi
B Mepe:xi IHTepHeT), 1110 fa€ MOKJINBICTD JOCTYIY IO
rarkoi inopmarii B Oyab-axkuit momenT. Ilo -Tpere,
eJIeKTPOHHWH NOKYMEHT IOBWHEH OyTH OTPUMAHWM
3 TOTPUMAHHAM IIPOILIECYATbHUX MPABUJ 30MpaHHA
JIOKasiB.

Ha mam morsazn, «eJeKTPOHHWH AOKYMEHT» IIe
ingopMaIisa B eaeKTpoHHIK (1udpoBii ) ¢popmi, aKa
MOKe OyTH BUKOPHCTAaHA IK JOKa3 (PaxkTy uu obCcTa-
BUWH, IT[0 BCTAHOBJIIOIOTHCA IIifi 4aC KPUMiHAILHOTO
IIPOBA/IKEHHS.

Amnanisyioun moso:KeHHSA 3aKoHy YKpainu «IIpo
eJIeKTPOHHI JOKYMEHTHU Ta eJeKTPOHHUU TOKYMEeH-
T000ir», Mu 06auMMo, IO 3aKOHOAABEIlh BU3HAUAE
OpHUTiHAJIOM eJIEKTPOHHOTO JOKYMEHTA eJIeKTPOHHUIM
IPUMipHUK JOKYMeHTa 3 000B’sI3KOBUMU PEKBi3u-
TaMH, ¥ TOMY YUCJi 3 eIeKTPOHHUM IIiIITICOM aBTOPa
a0o migmmcoM, IPUPiBHAHNUM [0 BJIACHOPYYHOTO Mi-
mucy BigmoBigHo Ko 3axkony Yipainu «IIpo emexTpo-
HHi 10Bipui mocayrus [6].

BuxopucraHHA  3aKOHOJAaBUO  3aKpiIllJIeHOTO
y IIbOMY B3aKOHi MOHATTA eJeKTPOHHOTO JOKYMeHTa
HEMOJKJINBE Y KPUMiHAJbHOMY Iporeci. EmexTpo-
HHOMY JOOKYMEHTY MOKe OyTH IpUTaMaHHA HasB-
HiCTh NMEBHUX PEKBi3WUTiB, OMHAK BOHA He € 000B’d3-
KoBoto. HaTtomicTh BifiICyTHICTH TaKMX PEKBIBUTIB He
MOJKe BIUIMHYTHU Ha JOKa30Be 3HAUEHHA TAKOI'0 eJieK-
TPOHHOT'O TOKYMEHTY AK NO0Ka3y Y KPUMiHAJIHLHOMY
IPOBAI’KEHHI.

Bigmosigmo mo Hakasy Bix 06.12.2017 Ne 400 IIpo
IPUAHATTA HAIiOHAJIBHUX HOPMATHUBHUX TOKYMEH-
TiB, TAPMOHiI30BAHUX 3 €BPONEHCHKMMHU Ta MiKHAPOI-
HUMM HOPDMATWBHUMMU NOKYMEHTAMM, CKACyBaHHSA
HAIllOHAJbHNX HOPMATHUBHUX AOKYMEHTIB, 3MiH 0
HalliOHAJBbHUX HOPMATWUBHUX NOKYMEHTIB B YKpaiHi
01 ciuma 2019 poxy HaOpaB UMHHOCTI [ep:KaBHUIM
craagapt JCTY ISO/IEC 27037: 2017 Indopmariini
rexHoJoTii. Meromu 3axmucry. Hacranosu mid imeH-
rudikaiii, 30upanus, 3000yTTa Ta 30eperKeHHI mud-
poBux nokasis (ISO/IEC 27037: 2012, IDT). B msomy
CTAaHAAPTI BUKJaJeHi PEKOMEHIAII] IO CTOCYIOThCA
IisabHOCTI 3 imeHTHdiKaIii, 30upanHsd, 3000yTTA Ta
36epekeHHa MuppoBux nokasis [14]. OgHak 3ampo-
Ba[/KeHHI JAHOTO CTaHZAPTy IMOTpebye BigmoBimgmHO-
CTi HAITIOHAJTLHUM 3aKOHAM.

EnexkTpoHHI IOKYMEHTU € OJHUM i3 BUIB eJieK-
TPOHHUX [OKAa3iB, IO HEIOAABHO 3HAWIIIO CBOE
BaKpIIJIeHHA B TPbOX IIPOIlECYAJbHUX KOJEKCax:
[MusinbHOMY mporecyanbromy Kogekci (IIIIK) Yipa-
inm, Kogexci agminictparusuoro cygounncTsa (KAC)

Yrpainu ['ocmogapchKoOMy IpoIecyaJIbHOMY KOIeKCi
(I'TIK) VYxpaimu. B KpuwminanipHOMY IIpoIecyasb-
HOMY KOJIeKCi BUBHAUEHHSA AK eJIEKTPOHHUX J0Ka3iB,
TaK i eJIEKTPOHHUX JOKYMEHTIB BiICyTHE.

Crarra 100 IIIK Vkpaimu, cr. 99 KAC Vkpa-
igm Ta cr. 96 I'llK Yxpainu BM3HAuUEHO, IO €JEK-
TPOHHUMHU J0Kas3aMu € iH(opMallid B eJleKTPOHHiM
(m@poBiit) popwmi, 1110 MicTUTE JaHI PO 06CTABUHY,
110 MAIOTh 3HAUEHH JJIA CIIPaBH, 30KpeMa, eJIeKTpo-
HHi TOKYMEHTH (B TOMY YHCJi TeKCTOBi JOKYMEHTH,
rpadiuni sobpaikenHsa, mianu, (ororpadii, Bimeo-
Ta 3BYKO3AIUCHU TOITO), BeO-caiiTu (CTOPiHKM), TEK-
CTOBi, MyJbTHUMEIifiHi Ta TOJI0OCOBI IIOBiZOMJIEHHS,
MeTajgaHi, 6asu JaHMWX Ta iHII JaHi B eJeKTPOHHIiN
(dopwmi. Taxi gami Mo:KyTh 30epiraTucs, 30KpeMa, Ha
MOPTATUBHUX IIPUCTPOAX (Kaprax mam’ATi, Mo6iib-
HUX Texed)OHAX TOIO), CEPBEpPax, CUCTEMAaX Pe3epB-
HOTO KOIIIOBAHHS, IHIINX MicIHAX 30epeKeHHs
IaHUX B €JIEKTPOHHiN GopMi (B TOMY UMCIi B Meperki
IaTepner) [15, 16, 17].

TakuM UWHOM, B3aKOHOJABEIb BU3HAUAE eJeK-
TPOHHI JOKYMEHTH AK OAWH i3 BUIIB €JeKTPOHHUX
JIOKa3iB.

HopmaTtuBHe miArpyHTA BUKOPUCTAHHA €JIEKTPO-
HHOTO JTOKYMEHTY SK JOKa3y BU3HAUAETHCA CT. 99
KIIK VYxpainu, sxa TOBOPUTH, II[0 IPOIECYATHLHUM
IKepesoM JoKasiB € opurinan qoxymenty. Opurina-
JIOM eJIEKTPOHHOTO JOKYMEHTA € H0T0 Bifo0paKeHH .

Orike, KpUMiHAJbHE TIpoIlecyajbHE 3aKOHOAAB-
CTBO EJIEKTPOHHUH MOKYMEHT BiZHOCHUTH IO IOKY-
MEeHTiB i BusHauae Horo AK CIeIiaJbHO CTBOPEHUH
3 MeTol 36epeskeHHA iH(opMmarii MarTepiambHWUI
00'€KT, AKMi MicTUTH 3a(iKCOBAHiI 3a JTOIOMOIOIO
IHUCbMOBHUX 3HAKiB, 3BYKY, 300pasKeHHsA TOIIO Bimo-
MOCTi, fAKi MOXKYTh OyTHM BWKOPHCTAHI AK IOKa3
(axTy um oOCTaBWH, IO BCTAHOBIIOIOTHCA IIif dac
KpuMinaiabHOTO mpoBamKkeHHda (4.1 c1.99 KIIK
VYrpainn) [18].

Iaauil HOpMATMBHUY aKT BHU3HAUYA€ MOKYMEHT
K MaTepiaJabHuR 00’ €KT i omepye MOHATTAM «OPHUTi-
HaJI», «Iy0IiKaT», «KOmid», i HA HAITY JYMKY AaHi
KaTeropii y ix rTpagumiiHOMy 3HAUeHHI He MOYKHA
3aCTOCOBYBATH 0 €NEKTPOHHUX NOKYMEHTiB. Amke
IIPY KOIIIOBaHHI He 3MiHIOETbCA IM(pPoBa iH(OPMA-
mig BigMiHHEM € TinbKM Hoci#i indopmamii. OT:xe,
B CKOIIif0BAHOMY €JIEKTPOHHOMY JOKYMEHTi MOMXKYTh
OyTy BHEeCeHi 3MiHM 1MOB’A3aHi 3 10T0 KOMIiI0OBaHHIM.
I mepeBipuTH 1€ MOMKHA IIIAXOM OOUMCIEHHS KOH-
TPOJBHOI CyMU (XeIlI KOfy).

KomTponpHa cyma — Iie IeBHe 3HAUEHHS,AKe
00UMCIIOEThCSA Ha OCHOBI HaOopy maHux i3 3acTo-
CYBaHHAM OJHOTO i3 MaTeMaTWYHWUX (KPUIITOTpAa-
(hiuHWX) aJITOPUTMIiB, AKi BUKOPUCTOBYIOTHCH IJIS
IepeBipKy ImijicHocTi mammx mpu iX mepemaui abo
36epesxenHi[19, c. 9].

Ogmak, Ha HAITy AYMKY, MaTepiaJlbHUE HOCIH —
JINIIIE cIIoci0 30epe:keHH indopMaIrii, IKuil Mae 3Ha-
YeHHA TiTbKU KOJU eJeKTPOHHUM TOKYMEHT BUCTY-
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A€ PEUOBWM [JOKa30M. EJEeKTPOHHWH [TOKYMEHT
MOJKe icHyBaTH Ha pisHMX HociAx. Bei izeHTwuni 3a
CBOIM BMiCTOM €K3eMILIAPU €eJEKTPOHHOTO IOKY-
MEHTA MOKYTb POSTJIAJATHCS AK OPUTIHAJIH, BOHU
BiZIPiBHAIOTHCA TiMIBKY JATOIO CTBOPEHHH.

3 HOBOIO XBUJIEIO KibepaTak y BOEHHUI Iepiof Ta
HEOOXiTHICTIO MBUAKOTO Ta e)eKTUBHOTO POBCIiTy-
BaHHS 3JI0YMHIB, TOB’ I3aHNUX 3 BiliCHKOBOIO arpecieio
pocificekoi demepamnii mpotu Yipainm, 15.03.2022
Bepxosuoio Pagoio Ykpainu Oyno IpUHAHATO 3aKOH
Ne 2137-IX, cnpamMoBaHWI Ha MiJBUINEHHS edex-
THUBHOCTi JOCYJOBOTO PO3CAiTyBAHHSA «3a rapAuYUMU
craizaMu» Ta mpoTUAii KibepaTakaM Ta BHeCEHi 3MiHM
B pax crateit KIIK Ykpainu [23].

Tax, B ¢1.99 KIIK Vxpainm BHeceni sminn,
y nyHKTi 1 yactuHM apyroi caoBa «(y TOMY umci
eJeKTPOHHi)» 3aMiHeHO cjoBaMu «(y TOMY YHCIL
KOMII IOTepHi faHi)».

TakuM uYmHOM, B3aKOHOJABEIb BBOJAUTL HOBE
TOHATTSA «KOMII'IOTEPHi JaHi » Ta BITHOCUTH iX 10
TAKOTO MPOIIECYAJBHOTO M Kepesa MOKas3iB dK JTOKY-
menTr. Ockinbku, B ¢T.3 KIIK Ykpainu BusHaueHHA
TEePMiHYy «KOMII'IOTEPHI JaHi» BificyTHE, TO 3a 3aTaJb-
HUM TIpaBWJIOM, mepegdauenum 4.3 cr.3 KIIK Vipa-
iHM HEOOXiTHO 3BEpHYTHCS [0 iHIKUX 3aKOHIB YKpa-
{HM q1s po3’ AcHeHH Horo 3MicTy.

Mo:xemo 3HAWTKH BU3HAUEHHI B 3aKOHI YKpaimi
“ IIpo eneKTPOHHI KOMYHIKAIlil ”’ TOHATTA «JaHi» —
ingopmartia y opmi, mpugaTHiA AJd aBTOMaTH30Ba-
HOI 00po0Ku ii 3acobamMu 00UMCIIOBAIBHOI TeXHIKH,
TeXHIYHUMU Ta IPOrpaMHNMU 3acobamu [24].

3BepHEMOCs TakoxK g0 3wmicty Komsenrii mpo
Kibepsmounnmicth Pagum €Bpomm, B cr. 1 saKoi
€ BUBHAUEHHS fAKe 3aCTOCOBYETBCA AJIA IiJied Iiel
Konsenrii «koMm’toTepHa cucremMa» o3Hauae Oymab-
AKUY TpUCTPifl ab0 TPymy B3aEMHO MOETHAHUX a00
[I0OB'3aHUX IPUCTPOIB, OAMH UM OLIbII 3 AKUX,
BiZITIOBiTHO M0 IEBHOI IIpOrpaMu, BUKOHYE aBTOMaA-
TUYHY 00POOKY JaHWX; «KOMII IOTepHI faHi» 03HAUAE
Oyzab-Ke TMpencTaBIeHHS (axtis, imdopmarii ado
KOHIIEIIIi v (hopMi, KA € IPHUAATHOIO IJII 00POOKM
y KOMII I0TepHIi#l cucTeMi, BKJIIOUAIYM IIPOrpaMmy,
AKa € TPUAATHOIO JJIA TOTO, I00 CIIPUUYUHUTY BUKO-
HAHHS TIeBHOI (DYHKIIl KOMII'IOTEPHOI0 CHCTEMOIO
(romBentia) [25].

Ilo koM toTepiB (computer) TIyMauHUHN CIOBHUK
3 iH(hopMATHKM BiJHOCUTH HACTYIHE: yCIIaZKOBaHA
CHCTEMA, CYIEePKOMII'I0Tep, KJAacTep, MeHH(peiM,
cepBep, podoua CTAHI[iA, IePCOHAIBHIN KOMII I0Tep,
IMEePCOHANBHUNA CYIEePKOMII'I0Tep, KOMII I0Tep-Mo-
HOOJIOK, MYJIbTUMEIiMHUNA KOMII I0TEP, HEecKTOI,
JIETITOI, TIOPTATUBHUM KOMII'I0OTE€D, HOYTOYK, MiHi-
HOYTOYK, CyOHOYTOYK, HeTOYK, yJIbTPaMOOiTbHUIM
MEePCOHANTBHUN KOMII'IOTEP, CMapTOYK, MOOiIbHMI
iHTepHET-IPUCTPill, MATMTOI, KOMII I0Tep V BUTIAM1
3aIMMCHUKA, KuIeHbkoBuil [IK, xeHaxemn, HaJgoa0H-
HIH KOMII 10Tep, IepCOHATbHNIH N POBUI CEKpeTap,
TiAIPUEMHUNBKNY TU(POBUI CEeKpeTap, IJIAHIIET-

HUHW KOMIT'I0Tep, MOOiMbHUWI TPUCTPill, KOMYHiKa-
TOp, cMapT(oH, MOOITLHENY Teae(OH, CTIIPHUKOBLH
resedoH, Kamepodon) [26, c. 380].

B TaymauHoMy CIOBHHUKY OCHOBHMX IIOHATH
i TepMmiHiB mporpaMyBaHHA € HACTyIHe BU3HA-
uenHs: nani (data)-1.smauenus,sammcani B omepa-
TUBHIi# mam’ATi a0o iHIIIOMY IPUCTPOI KOMII I0Tepa;
2.imdopMmarrisa, mifroToBaeHa [OJaA Iepegayi,3oepi-
TaHHA ¥ 00pOOKM B O0UMCIIOBAJIBHIN MalInHi,ToOTO
mpeacTaBieHa B CHMBOJBHIN (mmdpoBiit) (opmi
[27,c. 10].

fx BbauaeTbea 3 koHCTPyKIii cr. 99 KIIK Ykpa-
iHM AJ4 Toro Io0 Komisd imdopmarrii, B ToMy 4mcJi
KOMII'IOTepPHUX JaHuX (B HOBi#l pemakifii 3axoHy)
MoTJIX OYTHM BUKOPHCTAHI AK MOKa3H, MOBHUHHI OyTH
JorpuMaHi Tpum ymoBu. Ilo- mepime, Taki mokasu
MOBMHHI OyTH BUTOTOBJIEHI MPOKYPOPOM, CJIiTUMM.
Ilocrae muTaHHA IIOZO AisHaBaua. YoMy B3aKOHO-
JIaBellb He sragye mpo gisHasaua? Ilo-gpyre, Taki
JNOKas3y IOBWHHI OyTH BHMTOTOBJEHI 000B’SI3K0BO i3
3aJIyUeHHAM crernianaicra. I mo-Tpere, BuUsHaHi cy[oM
K OpUTiHAJ JO0Ka3y. B cBoio uepry ayOaikaT JOKY-
MeHTa MOBHMHEH OyTH BUTOTOBJIEHUH B TAKUI IIIe CIIO-
¢i0 Ak i opurina.

IMamuM  3aKoHOmpPOeKTOM OyJa  JOIOBHEHA
raaBa 20 Caigui (posmykosi)mii cr. 245-1 KIIK
YKpainu, dKa BBOAUTH TaKe IOHATTSA AK BHATTI
MOKa3aHb TEXHIUHUX MPUIAZAIB Ta TeXHIUHUX 3aco-
0iB, mo MaioTh GyHKIII (hoTo-, KiHO3HOMKHM, Bige-
osammcy, uum 3acobiB (oTo-, KiHO3WOMKM, Bifeo-
3amucy. 3 HOPMATHBHOI KOHCTPYKI[iI mamoi cTarTi
BOauaeThC, IO I CIiAUA [id MOJIATaE B OJepPKaHHL
CAiTuuM, IPOKYPOPOM Bif 0cobm, SKa € BIACHUKOM
a00 BOJIOZIIBIIEM BiAmOBiAHNX mpuIaAiB abo 3acobis
KOImi#l (hoTo- a00 KiHO3HIOMKHM, Bifeosanucy. SHATTSA
TAaHUX MIOKAas3aHb 3a HeoOXiZHOCTI 3AifiCHIOIOTHCA 34
y4acTIo cIlerfiajicra.

IlepeBipKa HOCTOBIPHOCTI €JIEKTPOHHUX IOKa3iB,
TOMY YHCJi i eJIeKTPOHHUX JOKYMEHTIB, CKJIAJHIM
i mpobaeMHENM IUTAHHAM. AKe JOCTOBIpHICTH JOKa-
3iB (paKTUUHO 3aJIEKUTD BiJl ZOTPUMAHHSA IIPOIETYPHU
ix 3bmpanHA Ta (pikcarii.

3a JI0TiK010 3aK0HO/ABIA MaTepiaan GOTO3HOMKH,
3BYKO0B3AINCY, Bile03alNCy BITHOCATHCA 0 JOKYMEH-
riB. CTOpOHA KPUMiHAJIBLHOTO IPOBAIKEHHS, TIOTED-
miuii, IpeACTaBHUK OPUAMYHOI 0co0M, IMIOZ0 AKOI
3IiMICHIOETHCSI IIPOBAMKEHHS 3000B»sd3aHI HagaTH
cyny opuriHana gokymeHnta. OpuriHagoM eJaeKTpo-
HHOTO JOKYMeHTa € itoro Bigobpaxkenus (ct. 99 KIIK
Yxpainn ).

B cr. 245-1 KIIK Ykpainu mMoBa iige mpo ofep-
JKaHHS B AKOCTI JOKAa3iB KOmi#l PoT0-a00 KiHO3HOMKH,
Bimeosamnmcy. A Komig imgopmamii BimmoBigHO X0
wopMm u.4 ct. 99 KIIK Ykpainu BM3HAEThCA CYIOM
OpUTiHAJIIOM JOKYMEHTa TiIbKM 32 YMOBU BUTOTOB-
JIeHHA 11 caifuuM, TMPOKYpOpOM, a He BJIACHUKOM
a00 BOJIOZIIBIIEM BiAIOBigHMX mpmaagiB abo 3acobiB
(ax me mepenbaueno u.l cr. 245-1 KIIK Vipaian),
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i TiNBKM 3a YMOBH 3aJMyUeHHA cremniaiicra (cT. 245-1
KIIK Ykpaimu mepembauae 3aJdyuyeHHS cIeliamicra
TLIBKY 38 He0O0XigHOCTI).

Ha mamy gymMKy B IpaBO3aCTOCOBHIN IPaKTHITL
BUHUKATUMYTD MIPOOJIEMU II[0J0 OIiHKY HAJEKHOCTL
Ta JOIIYCTHMOCTI K JOKa3iB CKOMiioBaHMX (DaiiIiB.

Ile nae migcTaBy CTBEPAKYBATH, 1[0 HOPMATUBHE
BPETryJIOBAHHS «€JIeKTPOHHUX J[JOKas3iB», B TOMY
YKMCJi 1 «eJIEKTPOHHUX NOKYMEHTIB» € HEJOTiuHUM,
HEIIOCJIi JOBHUM Ta BiIpisHAEThCA ()parMeHTapHICTIO.

Bucnosku. Takmm uwmHOM, Ha IigcTaBi aHa-
JIidy KPHUMiHAJBHOTO IPOIECYaJbHOI'0 B3aKOHOIAB-
cTBa YKpaiHM Ta HAYKOBUX IIiJXOMIB 0 PO3YMiHHA
MOHATTA Ta CYTHOCTI €JEeKTPOHHUX [JOKYMEHTIB
y KPUMiHAJbHO-IPOIeCYaJIbHI HayIi MOKHA 3pO-
OUTH BUCHOBOK, II[0 HE iCHYE €IMHOTO BU3HAUEHHS
TOHATTA «eJEKTPOHHOTO MJOKYMEHTa» Y KpPUMi-
HaJbHIN IIpOIEeCyaNbHIA HayIli, a TaKOX BiICyTHE
TaKke MOHATTI V KpuMiHamIbHOMY IIpoliecyaJbHOMY
Kolekci YKpaiau. BigcyTHicTs equHOrO0 maxony mo
MOHATTSA €JeKTPOHHOTO MOKYMEHTYy Ha MIPaKTHIL
IPUBOANTL OO0 HEHAJNEXKHOI (ikcamii, BUIyUYeHHA
Ta OLIHKM €JeKTPOHHMX MOKYMEHTIB AK JOKasiB.
Amnanis cymoBoi IpaKTHKHU IMOAO BUKOPHUCTAHHA SK
JOKAa3y eJeKTPOHHUX JOKYMEHTiB, BUSHAUCHHS KPH-
TepiiB HAJEKHOCTI Ta AOIMYCTUMOCTI € IOJAJBIITIM
HAaYKOBUM IIOIIYKOM, i B IIOJAJIBIITIOMY HAJACTh MOXK-
JUBiCTh OOT'PYHTYBATH HOILJIbHICTL BHECEHHS 3MiH
B KpuminangpHN# mpollecyalbHN KOZEKC YKpaiHu
IIJIAXOM BU3HAUEHHSA OKPEMO] I'JIaBU, AKa 0 BpaxoBy-
BaJjia cuenu(piky eJeKTPOHHUX I0KAa3iB, B TOMY UMCJIi
i eJIeKTPOHHUX JOKYMEHTIB.
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Anoranig

Ocmanuyx JI. T., Cmans 1. A. [lo nuTaHHg NpaBoBoOI
NMPUPOIH €IEKTPOHHOTO JOKYMEHTA Ta WOTr0 MiCIfd B CHC-
TeMi JOKa3iB KpUMiHAJIBHOTO Impouecy. — CraTT4.

Y craTTi NOCTifIKEHO CTaH HAYKOBOI PO3POBJIEHOCTI
Ta HOPMATHUBHOTO BPETYJIOBAHHA BUKOPUCTAHHA EJIEK-
TPOHHMX JOKYMEHTiB fAK [OKasiB y KpPUMiHAJIbHOMY
mpoBaj:KeHHi. BucBiTseH] migxoau HayKOBIiB 0 BU3HA-
YEeHHSA TIOHATTSA «EJeKTPOHHMI JOKYMEHT». AKIeH-
TOBAHO yBary Ha IPUHIUIOBAX BiAMIHHOCTAX Tpagu-
MiAHUX «IIAlMepoBUX» NOKYMEHTIB Bifi €JIEKTPOHHUX Ta
OiATPUMAHO IO3UI[iI0 IIOZ0 HEeoOXiTHOCTI BH3HAUEHHS
MicI[g eJIeKTPOHHUX MOKYMEHTIB B CHCTEeMi I0KasiB y
KPUMiHAJIBbHOMY IpOIleci Ta BUBHAUEHHS OCOOJIMBOCTEN
BUMOT X JOMYCTMMOCTi IIJIAXOM BHECEHHS B IIPOIECY-
aJbHe 3aK0HOJABCTBO HOPMHU, sKa O perysiioBaa mpoIec
30MpaHHa Ta BUKOPHUCTaHHA TaKUX A0KasiB. [loBemeHo,
[0 mpobaemMa yHi(iramii Ta 3acToCyBaHHS €IUHUX IIifI-
XOJiB O TJIYMaueHHS MOHATH HAA3BUYANHO BaKJINUBA
Ta aKTyajgbHa. POPMYyBaHHA €IMHOTO MiAXOMY A0 PO3Y-
MiHHS Ta B MOZAJBIIOMY 3aKOHOJABUOI0 3aKpillIeHHS
MOHATH eJeKTPOHHOI'O JOKYMEHTY, iH(opMailii, 1o BiH
MicTUTh, € 6a30BUM [Oad 3abesmedueHHsA iH(popMaImiiiHol
0e3meK” Ta YHEMOKJIMBIECHHA MaHITyTI0BAaHHAM IOHATD
Ta KaTeropii npu 3AiiCHeHHI KPUMiHAIBHOTO IEePECTiy-
BanHA. KoHcTaToBaHo, 1110 BiCYTHICTH €IMHOTO TiAX0OAY
JI0 TIOHATTS eJeKTPOHHOT0 JOKYMEHTY Ha IPAKTHUIll IPH-
BOAUTD N0 HEHAJNe:KHOI (pikcaiii, BUIYyUeHHA Ta OUiHKHU
eJIeKTPOHHUX NOKYMEHTIB K J0KasiB. 3ampomoHOBAHO
aBTOPCbKE BUBHAUEHHS <«EJIEKTPOHHOTO JOKYMEHTa»
K I0Kasy — Iie iHdopMmallid B eJeKTpOHHi# (mudpoBii
) hopwmi, aKa Mo:Ke OYTH BUKOPUCTAaHA AK MOKa3 GaxkTy
4y 00CTAaBUH, II[0 BCTAHOBJIIOTHCA IS Yac KPUMiHAJIb-
HOTO IIPOBAJ)KEeHHA. BWOKpPEMJIEHO BJIACTUBOCTI, SKi
XapaKTepusyoTh JOKa30By iH(opMaIliio, mpeacTaBIeHy
B €JIEKTPOHHOMY BUTJIAI. AKIIEHTYETHCA yBara Ha TOMY,
1110 HOpMAaTUBHE BPETyJII0OBAHHA eJIeKTPOHHUX JOKAa3iB, B
TOMY YHCJIi i eIEKTPOHHUX JOKYMEHTIB € HEMOCIiJOBHUM
Ta BifpismgeTbca (QparmenTapHicTio. IlpoanamizoBami
3minu, mo BHeceHi 15.03.2022 saxonom Ne 2137-1X y
KpuMiHaJIbHE IpoIlecyanbHe 3aKOHOIABCTBO, 30KpeMa, B
crarTio 99 KIIK Ta akieHTOBaHO yBary Ha BILIUB BHeECe-
HUX 3MiH Ha CyJOBY IPAKTUKY.

Katwouosi cnosa: eIeKTPOHHI NOKas3W, eNEeKTPOHHUI
JIOKYMEHT, KOMII'J0TepHi JaHi, JoKa3oBa iH(opmaIris.

Summary

Ostapchuk L. H., Smal 1. A. On the issue of legal
nature of an electronic document and its place in the
system of the criminal processevidence. — Article.

The state of scientific development and normative
regulation of the use of electronic documents as evidence
in criminal proceedings are examined in the article.
Scholars’approaches to the way of defining the concept
of "electronic document” are highlighted. Attention
is focused on the fundamental differences between
traditional "paper” documents and electronic ones. The
point of view regarding the need to determine the place
of electronic documents in the evidence system in the
criminal process and to determine the specifics of the
requirements for their admissibility by introducing a
norm into the procedural legislation that would regulate
the process of collecting and using such evidence is
supported. It is proven that the problem of unification and
application of uniform approaches to the interpretation
of concepts is extremely important and relevant.

It is determined that the formation of a unified
approach to understanding and subsequent legislative
consolidation of the concepts of an electronic document,
the information it contains, is basic for ensuring
information security and preventing the manipulation
of concepts and categories during criminal prosecution.
It is ascertained that the lack of a unified approach to
the concept of an electronic document in practice leads
to improper recording, extraction and assessment of
electronic documents as evidence.The author's definition
of "electronic document” as evidence isproposed. It is
information in electronic (digital) form that can be used
as evidence of a fact or circumstance clarified during
criminal proceedings. The properties that characterize
evidentiary information presented in electronic form
are singled out. Attention is focused on the fact that the
normative regulation of electronic evidence, including
electronic documents, is inconsistent and characterized
by fragmentation.

On the basis of the analysis of court practicematerials,
regarding the use of electronic documents as evidence,
the determination of the criteria for their propriety and
admissibility, it is concluded that this issue may be the
subject of further scientific research and will provide
an opportunity to substantiate the expediency of the
changes made to the Criminal Procedure Code of Ukraine
by singling out a separate chapter that would take into
account the specifics of electronic evidence, including
electronic documents.

Key words: electronic evidence, electronic document,
computer data, evidentiary information.
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TIEBICTD ITPOIIECY AJTBHUX TAPAHTIN CTOPIH KPUMIHAJIBHOTO ITPOBAIZKEHH I
ITICJIA CILIUBY CTPORY JOCYJ0BOI'O PO3CJIIAYBAHHA TA ®OPMH MOI'0 SARTHYEHHSA

Bemyn

[IuranHA BUBYEHHS CTPOKIB JOCYIOBOTO DO3-
CTiZyBaHHSA Ta IPOLECYaJbHUX TapaHTill CTOPiH
KPUMiHAJIBHOTO IIPOLECY Y CBOIX HAYKOBUX IIpa-
nax miginmanu: €. I'. Kosamenko, T. O. Jlocky-
toB, B. T., I'1oBiok, C. O. Manapenko, I'. . I.B
3aika, Cucoenko, O. O., Mampkis, I. I. T'. I. ®omin
Murpodanos,0. P. Muxaitnenko, I'. B. Ocradiiiuyx,
A. A. Tlasnoscwka, B. B. Po:xxuoBa, Ta iHmi BueHi.
Opnak, cucremMaTnyHi sMinu 1o Kpuminaabaoro mpo-
necyanbHoro Kogekcy Yrpainu y yactTusi Takoi mpo-
IecyasbHOI rapaHTii, AK CTPOKHU JOCYIOBOTO PO3CJIi-
IyBaHHSA Ta OB’ I3aHi 3 HEIO MIPOIleCYAJNbHI pillleH s,
30KpeMa, y BUTJIAMI 3aKPUTTA KPUMiHAJIHHOTO IIPO-
BaJKeHHS, POOUTH BKasaHe MUTAHHA JOBOJI aKTy-
QJBHUM Ta He PO3KPUTHUM y ITOBHil Mipi.

Mema i 3a60annsa docnidxenns

MeTo10 CTATTI € TOCTiTKEHHS CTPOKiB TOCYJ0BOTO
po3ciifyBaHHS, BUABJEHHSA HENOJIKiB IX KpuMi-
HAJLHOTO IIPOIECYaJbHOTO PETyJIIOBaHHS Y KOHTEK-
CTi MpaKTUYHOI CKJIA0BOI il yac peasisarii cTopo-
HAMU KPUMiHAJBHOTO IPOBAIKEHHA CBOIX IIpaB Ta
000B’3KiB Ta HaJaHHA IPOMO3UILiH [0S0 HOTO BIO-
CKOHAJIEHHA HOPMAaTHUBHOI 6231 X peryJioBaHHA.

Buknad ochoénozo mamepiany

KpuminanpauM  mpolecyaJbHUM — KOZEKCOM
(mami — KIIK) Vkpainm mnepexbaueHO KOHKPETHI
CTPOKH JOCYZOBOTO PO3CAiyBaHH, B MeKaX AKUX,
MOJKYTh THMYACcOBO OyTu oOMesKeHi mmpaBa i cBoboau
Jonunay, BusHaueHi Koncruryiieo YKpainu BusHa-
yeni y crarrax II Posgini Koncrurynii Yrpainu [1]
ra KoHBeHIIi€I0 PO 3aXWCT mpaB i ¢cBOOOJ JIOAUHU
3 MpoToKoJamu 10 Hei [2].

Cepen BusHauenux KIIK Vxkpainum B3aBmaHb
(crarTa 3) Ta 3acaj KPUMiHAJIBHOTO MPOBAIKEHHS
(crarTi 7-29) [3], mpoIecyanbHi CTPOKHU, 30KpeMa,
CTPOKHU MOCYJOBOTO PO3CHifyBaHHSA, € OJHUMH i3
HabigbImI AieBUX iHCTPYMEHTIB peasisallii mpo-
IecyaJbHUX TapaHTiii mpaB 0cobu y KpUMiHAJb-
HOMY NIPOBA:K€HHi, OCKiJIBKYU JIMIlle BOHU MAlOTh
yiTKi, MaTeMaTMYHO BHUpaKeHi UacoBi Mexi Ta
apu()MeTHUHO BU3HAUEHI IIpaBuIa iX 00UMCIEHH,
Ha BigMiHy Bim Ginbmrocti iHmMKUX IpoIecyantbHUX
rapanTiii, AKi 3as3BWuail MawTh JeKJapaTUBHUN
xapakrep ab6o & (Qikcaiig GarTy MOPYLUIeHHA UK
He TOPYIIeHHd SKWUX, 3aJeKUTh BUKJIIOUYHO BiJ

©E. 0. Ckybak, 2022

cy0’€KTHBHOI OI[iHKU TOTO, XTO TaKe IOPYUIeHH
OIIiHIOE.

3arajoM, MOHATTA «KPUMiHAJIBHI IpoIecyanabHi
rapanTii» y HanioHaJdbHIH IOpUAUYHIN HayLl BU3HA-
yeHe, K CYKYIHICTb BCTAHOBJIEHWX B3aKOHOM IIpa-
BOBUX HOPM, III0 3a0€31eUy0Th BUKOHAHHSA 3aBJaHb
KPUMiHAJIBHOTO NPOBAJKEHHS Ta HAZAI0OTh MOMKJIM-
BicTh cy0’eKTaM KPUMiHAJIBHOTO IIPOIECY BUKOHY-
BaTy 000B I3KM Ta pealizoBysaTu mpasa [4, c. 21].

Crarreto 113 KIIK Vrpainu BusHaueHo, 1110 MIPO-
IecyaabHi CTPOKM — Ile BCTAHOBJIEHI 3aKOHOM a0o0
BifITIOBiIHO 0 HHOT'O ITPOKYPOPOM, CIITUUM CYAIEI0
a0 cyJ0M IIPOMiKKY Uacy, y MeKax AKUX YIaCHUKU
KPUMiHAJIBHOTO NPOBAJ:KeHHSA 3000B’sA3aHi (MarmoTh
IIpaBo) IpuUiMaTy IpollecyajbHi pillleHHA UM BUU-
HATH IpoIecyatbHi aii. Byab-aKa mporecyantbHa gid
a00 CyKyIHiCTb Aiff miJ yac KpUMiHAJIBHOTO IPOBa-
I:KeHHS MaioTh OyTH BUKOHAHI 0e3 HeBUIIPaBAaHOI
3aTPUMKH i B OyIb-AKOMY pasi He misHiIlle rpaHnuy-
HOTO CTPOKY, BU3HAUEHOT'O BiAOBiIHUM IIOJIOKEH-
Ham 1poro Kogexcy [2].

Taxwum UMHOM, 32 CBOE TPABOBOIO IPUPOJIOI0, IIPO-
IecyajbHi CTPOKM Y KPUMiHAJIBLHOMY IIPOBAI:KEHHL
€ OJHUM i3 TOJIOBHMX iHCTPDYMEHTIiB 3abe3meueHHS
MpoIleCyaJbHUX TapaHTINl CTOPiH KPUMiHAJBLHOTO
TIPOBAJ/KEHHS, CTBOPEHUX 3 METOW A (YHKILiO-
HYBaHHSA MeXaHi3aMy 3a0esleueHHsA NIBUIKOTO, ITOB-
HOT'0 Ta HeyTepeJKeHO0r0 PO3CJIiIyBaHH Ta CY[0BOTO
PO3IJIALY, BifITIOBiIHO M0 3aBJaHb KPUMiHAJIBLHOTO
mpoBagKeHHA BusHaueHux y cr. 2 KIIK VYkpainu,
a TaKOK peaisarii 3acagu JOTPUMAHHS PO3YyM-
HOCTi CTPOKIB CJIiZICTBA, OCKIIBKY [Iisl Ta TPUBAJIICTH
BCiX IHIMMX 3aXOfAiB IIPOIECYaJbHOTO IIPUMYCY,
OB’ A3aHUX 3 00Me:KeHHAM TIpaB i cBOOOJ JIIOAUHU
(3amobikHi 3axonu, apemT MaiiHa, HerJacHi cjigui
(posirykoBUX) [ii), Ma€ BKJIAJATHCA y MeXKi CTPOKY
IOCYZOBOT'O PO3CJIiTyBaHHA.

AHanorivHUM YMHOM, 3 METOI0 HEeIOMYINeHHS
3JIOBKUBAHHS CTOPOHOI0 3aXWCTy CBOIMM IIPOIIECY-
aJbHUMU IpaBaMu Ta 000B A3KaMu, 30KpeMa, IIpa-
BOM Ha O3HAMOMJIEHHS 3 MaTepiajaMu JOCYJOBOTO
poscrifyBaHHA Ha cTafil iX BIAKPUTTA IIPOKYPO-
pom, KIIK Ykpaiuu nepeabaueHo BCTAHOBJIEHHS AT
Hel YiTKUX IpoIlecyaJThbHUX CTPOKIB AJA peasisarii
nporo nmpasa. Tak, y 4. 10 cr. 290 KIIK Ykpainu
3a3HAYEHO, IT[0 Pasi 3BOJIIKAHHS IPU 03HAWOMJIEHHL
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3 mMaTepiajamMu, A0 AKUX HAZAHO HOCTYI, CJIigumil
CYIAA 3a KJOMOTAHHAM CTOPOHM KPUMiHAJBHOTO
IPOBAMKEHHA 3 YpaxXyBaHHAM 00CATY, CKJIAIHOCTL
MaTepiajgiB Ta yMOB JOCTYIY JO HUX 3000B’sA3aHU
BCTAHOBUTH CTPOK MJId O3HANOMJIEHHS 3 Marepia-
JIaM¥, ICJA CILIMBY SKOTO CTOPOHA KPUMiHAJb-
HOTO IPOBAJKEeHHA a00 MOTepIiNuil, TpeJCcTaBHUK
IOPUAUYHOI 0cO0M, IMOZO SAKOI 3MIHCHIOETHCA IIPO-
Ba)KeHHA, BBAKAIOTHCA TAKWMHU, IO PeasidyBaiu
CBOE TIPABO Ha TOCTYII [0 MaTepiais [3].

Hocmimxyioun mpobseMu  JOCYZOBOTO  CJif-
ctBa, Hampuikinmi XIX CTOJITTA IpaBO3HABEIh Ta
B.II. [laneBchKMii, 3BEPHYBIIIA yBary Ha #oro Hemo-
JiKM, BUOKPEMUB IX HETaTUBHUU BILJIUB Ha 3Iilic-
HeHHsA mpaBocyanda. Ha mymMKy yueHOro, He3aoBijb-
HUI CTaH TOTOYACHOTO IIOIEePeIHBLOTO (ZOCYZOBOTO)
CJTificTBA MOSICHIOETHCS, 3 OMHOTO OOKY — iHKBi3MIIili-
HUM XapaKTepoM IIOIepefHLOTO CHiNCTBa, 38 AKUM
CYAAS — CHimumii gie mif THCKOM MPE3yMIIIii 00BUHY-
BaueHHS, a 3 APYroro OOKYy — B0BHIIIHIMU YMOBAMH,
ITI0 OTOYYBAJH IiANTbHICTD TOMEPETHBOTO CIifcTBa [5].

Ha gymxy M.C. AmnerceeBa, B.I'. JlaeBa Ta
JI.II. KoxopeBa, KOHIIENIIig eIUHOI CHCTEMHU TapaH-
Tifi mpaBocyAnA TPYHTyBajacad Ha IIOMUJIKOBOMY
pos3yMminHi egHOCTI iHTEpeciB 0cobu Ta iHTEpeciB mpa-
BOCYII 1 MaJia CyTO IMOJITHYHE 3aMOBJIEHHA KOMY-
HICTMYHOTO TOTAJNITAPHOTO PeXRMUMYy. 1i mpubivEMKH
HEOOT'PYHTOBAHO BBaiKaiM, IO BCe, IO CJAYKUTH
3a0e3MeYeHHI0 BUPIIIeHHS 3aBaHb MIPOIIECY, CAYTYE
TaKOK 1 3abesmeueHHIo mpas ocodu [6].

Buxogsauy 3 mux TBepAKeHb HAYKOBIIIB, MOMKHA
TifTH IIIJTKOM JIOTiYHOTO BHCHOBKY, IO Ha BiaMiHY
Bim paggHchbKoro KpumiHaabHOTO ImIpOIECYaTbHY
Kogmexcy Yipaiau 1960 poxy, me CTpOKH LOCYIOBOTO
poscCIimyBaHHA BimirpaBajy PoJib OPTaHi3aIliiHOI'O
iHCTPpYMEHTY mJs 3a0esledyeHHsA CJiJCTBOM MaKCHU-
MaJIbHOI IBUAKOCTi OCYZOBOI'0 PO3CIiAyBAaHHS Ta
OisaM CyTO B iHTepecax CTOPOHM OOBMHYBAaUeHH,
cyuacauin Kpuminansauii mponecyanbhuii Komexc
Yxpaiuu MOKINKaHMI IepIIl 3a Bce 00MeKUTH YacoBi
MeXKM THMYACOBOTO BTPYUaHHSA a60 MOPYIIeHH IpaB
i cBOOOK TFOMUHMY i UYaC JOCYLOBOTO PO3CIiJyBAHHA.

IIincymoBytoum BUKJIaZeHe, IIJIKOM CJIVIIHO
ctBepmKyIoTs €.1'. KoBasmenko, akuii 3a3HaUUB, II10
XapaKTepHi 03HAKY MPOIleCyalbHUX ()OPM BOJHOUAC
€ i cmenudivHIMYU MponecyarbHIMY rapanTiamu [ 7],
a Tako:x Muxeernro, B.T. Hop ra B.II. [llu6iko, axi
BOAUAIOTH IPU3HAUEHHSI TapaHTii TaKoK y 3a0esIe-
YeHHi JOCATHEHHS 3aBJaHb KPUMiHAJBLHOTO CYHO-
ypHCTBA [8].

Brim, posragmaroum THUTaHHA MIPOIECYAJbHUX
CTPOKIB Yy KpUMiHAJIbHOMY IIPOBaIKEHHI Kpishb
pU3MYy IIPOIeCyaJbHMUX TapaHTili, MOKHA IOMi-
TUTHU, II[0 Hapasi y KPUMiHAJIBLHOMY IIPOIECi icHye
IeBHA KOHTPABEPCia MiK rapaHTiAME IpaB i cBOOOS
Mi03PIOBAHOTO Ta IIPOLECYAJTHHUMHU TapaHTiAMU
IOCATHEHHS 3aBJaHb KPUMiHAJIHHOTO IIPOBAIKEHH,
He3BAKAIOUM Ha IX €IHICTD Ta 3B’ A30K.

3rigHo i3 momo:xenHamu crateir 219 Ta 294 KIIK
YKpaiHu, CTPOK IOCYZOBOTO PO3CIiTyBAaHHA KPUMi-
HaJIbHUX MIPABOIOPYINEHD MOALIAECTLCA Ha ABA OKpe-
MUX iHCTUTYTH:

1) cTPOK IOCYZOBOTO PO3CIiAyBaHHS [0 IOBiIOM-
JIGHHS 000U IIPO Mif03Py, IKUI CTAHOBUTHL JBAHAJ-
IATH MiCAIIB — II[OJ0 HETAKKOTO 3JIOUMHY Ta BiciM-
HaAUATh MIiCAIIB — IIOAO TSKKOTO ab0 0cobJIMBO
TSKKOTO0 3JI0UMHY, 3 MOMKJIMUBICTIO 10T0 HEOJHOPA30-
BOT'0 IPOJOBIKEHHSA CIiTUNM CYAIEI0;

2) CTPOK JOCYZOBOTO PO3CIiAyBaHHS IiCJS IIOBi-
JTOMJIEHHS 0c00HM PO MHifo3py, AKMH CTAHOBUTHL ABA
MicsIi 3 HSA MOBigoMIeHH 0c0bi po migo3py y BUn-
HEHHi 3JI0YMHY, 3 MOKJIMBICTIO 10T0 ITPOLOBIKEHHS:

— JI0 TPhOX MiCAIiB — KEpiBHUKOM OKPY:KHOI
IPOKYpPATypH, KepPiBHUKOM 00JIaCHOI IPOKYpaTypu
a00 [OT0 IEepIINM 3aCTYIHUKOM UM 3aCTYIHUKOM,
3aCTYIHUKOM ['eHepaJbHOTO IPOKYpPOpa, AKIIO 0T
HEeMOJKJINBO 3aKiHUMTH BHACJIIZOK CKJIATHOCTI IIPO-
BaIsKeHHS;

— IO IIeCTU MICAIB — CJiYUM CYZAer0 3a KJIOIO-
TaHHAM CJIiJU0r0, IOTOMKeHNM 3 KepiBHMKOM 00.J1ac-
HOI MPOKYypaTypu ab0 Horo IepIIuM 3aCTYIHIKOM UK
3aCTYIHUKOM, 3aCTyIHUKAMHU ['eHepaJbHOTO IPOKY-
popa, AKIIO HOro HEMOMKJINBO 3aKiHUMTY BHACJIIIOK
0c00.,I1BOI CKJIAMHOCTI IPOBAKEeHHS;

— I0 TBAHAMIATH MICAIIB — CILIUMM CYAIEI0 3a
KJIOIIOTAHHAM CJIiIuoro, Imorom:keHuM i3 I'eHepasb-
HUM TPOKYPOPOM UM HOT0 3acTyIHUKAMHU, SKII0
HOro HEMOJKJIMBO 3aKiHUNTH BHACTITOK BHHATKOBOI
CKJIAQTHOCTI IPOBAI/KeHHA.

Koumisia mixk rapanTigmu mpas i ¢Bo0OO mizo3pro-
BAHOT'O Ta IIPOIECYaJbHIMY IrapPaHTiAMU NOCATHEHHS
3aBJaHb KPUMiHAJIHLHOTO IPOBAMKEHHS CIOCTepira-
€ThCA TIEePII 3a BCe Y YaCTWHI HeBM3HAUEHOCTI IIPO-
IIeCyaJIbHOT'O CTATyCy IIi03PIOBAHOTO IIiCJIA CILIUBY
CTPOKY J[JOCYZOBOTO POBCHiIYBAHHA OO MOMEHTY
peanizamii mpoKypopoMm ofHiel i3 Bu3HAueHHX U. 2
ct. 283 KIIK Yxpaiuu gopm 3aKiHUeHHS JOCYLOBOTO
PO3CIiAyBaHHA MIIAXOM:

1) 3aKpUTTA KPUMiHAIBLHOTO ITPOBAKEHH;

2) 3BepHEHHS IO CYAY 3 KJIOIOTAHHSAM IIPO 3Bifb-
HEHHS 0c0o0U Bifi KpIMiHAJBbHOI BifOBiJaIbHOCTI;

3) BBepHYTHCS [0 CYAY 3 O0BUHYBAJIBHUM aKTOM,
KJIOIIOTAHHSAM IIPO 3aCTOCYBAHHS IPUMYCOBUX 3aX0-
IiB MeAMUYHOr0 460 BUXOBHOTO XapaKTepy.

Bapro 3asnauuTu, 1110 y BKasaHUX IYHKTaX 2, 3
1, 2 cr. 283 KIIK Vxpaiuu 3BepHEHHI0 IPOKYpopa
IO CYOY i3 KJI0moTaHHIM a00 00BUHYBATLHUM aKTOM
mmepeaye cTamisd BIZKPUTTA MaTepialliB JoCyZ0BOTO
posciizyBaHHA cTopoHaM y mopagky cr. 290 KIIK
YKpaiau, CTPOK 03HAMOMJIEHHA 3 AKMMU, He BKJIIO-
YaETHhCA Y CTPOKH JOCYZOBOI'0 PO3CIiIyBaHHA KpiM
OHA TPUAHATTA BiAIMOBIZHOI MOCTAaHOBW Ta MAHSA
TIOBiJOMJIEHHS IIiJ03PIOBAHOMY, HMOT0 3aXHCHUKY,
3aKOHHOMY IIPEJACTABHUKY Ta 3aXUCHUKY 0c00H,
CTOCOBHO AKOI ImepenbauaeThCsa 3aCTOCYBAHHA IIPHU-
MYCOBHUX 3aXOJiB MeIMYHOTO Y/ BUXOBHOTO XapakK-
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TePY, IPO 3aBePIIeHHs TOCYZOBOTO PO3CHiTyBaHHSA
Ta HaJaHHA JOCTYIY IO MaTepiajiB ZoCya0BOTO PO3-
crigyBammsa [3].

IToBepTatouucsk 10 NoNepeAHLOT0 MUTAHHA, TiCAd
BaKiHUEHHS CTPOKY MJOCYZOBOTO PO3CJHiZyBaHHA
KIIK Vkpainu He Jgae 4iTKOi BigmoBizi mozo mpoie-
CYaJBbHOTO CTATyCy IIiZI03PIOBAHOTO Ta IOHAJBIIOTO
AJNTOPUTMY MOifl CTOPOHOI0 OOBMHYBAUEHH, SKIIO
MIPOKYpPOpOM He iHiNifi0BaHO IPOIOBKEHHA CTPOK
JIOCYIOBOTO pPO3CHiTyBaHHA, HE OTOJIONMIEHO IIPO
3aBEPIIEHHS JOCYZ0BOT0 PO3CTIiTyBaHHA Ta HE BUHE-
CEHO TTOCTAHOBY PO 3aKPUTTA KPUMiHAJILHOTO IIPO-
Ba’KeHHS.

SannnIamThCd BIIKPUTUM ABa MUTAHH:

1) um BTpaTMB Mif03PIOBAHUI CBill MPOITECYAJb-
HUU cTaryc (aBTOMATHYHO) IICJIA CILIUBY CTPOKY
JIOCYZOBOT'0 PO3CJIiTyBaHH,

2) uu Mae€ IpaBo IPOKYPOP IICJsA CILINBY CTPOKY
JIOCYIOBOTO PO3CJIiIYBAHHS OTOJIOCUTH CTOPOHi 3aX1-
CTY IIPO 3aBepINeHHSA JOCYZOBOTO PO3CHiTyBaHHA Ta
BiIKPUTHU MaTepiajy KPUMiHAJIHHOTO NMPOBAIKEHHA
cropoHi 3axucry y mopaznky cr. 290 KIIK Yxpainn.

BapTo 3asmaumTy;, mo 3a OCTaHHI POKH, OJHI€IO
s3uoBes KIIK Yipainu e itoro fonoBHeHHA TyHKTOM 10
vacturu 2 crarti 284 KIIK Ykpainu, srigHo 3 AKuM,
KpuUMiHaJIbHEe ITPOBAJKEHHS 3aKPUBAETHCA B pasi,
AKITO IiCJIA MOBiTOMIEHHS 0c00i PO MiZo3py 3aKiH-
YMBCA CTPOK [OCYIZOBOTO PO3CJTiIyBaHHS, BHU3HA-
yennit crarreio 219 mporo Komekcy, KpiMm Bumagxy
OBiJOMJIEHHA 0C00i PO MiZ03py V BUMHEHHI TSXK-
KOT0 Ui 0COOJMBO TAKKOTO 3IIOUNHY IPOTH JKUTTSA Ta
3mopoB’d ocobu [3].

TakuM YMHOM, AKIIO TAYMAUUTH IO HOPMY K
iMmepaTuBHY, HaBiThH 32 HAABHOCTI OOI'DYHTOBAaHOI
IIiZI03pH Ta AOCTATHIMHU JOKa3aMU IJIS IMiATPUMaHHA
Jep:KaBHOTO OOBMHYBAUeHHA y CYZAi, MOTOuHA ii
penakiia (paKTUYHO NO3BOJIAE 3BiIIBHATH BiJ] KpUMi-
HaJIbHOI BiZiIoBimaIpHOCT 0Ci0, MiZ03pI0BAHMUX Y CKO-
€HHI HeTSKKUX 3JI0UMHIB, TOOTO THUX, 34 BUNHEHHSA
SKUX, Bigmosigmo mo 4. 4 cr. 12 KK Yxpaiuu, mepes-
0aueHe OCHOBHE IIOKAaPaHHs y BUA1 M030aBI€HHS BOJIL
Ha CTPOK He OibIme m’atu pokiB [9].

IIpu oMy, AKINO MOPiBHIOBATH [Ba CTAHJAPTH:
«00I'pyHTOBAHOI IiJ03PU» Ta «TOCTATHIX JOKA3iB A5
mizo3pu», TO CTAHAAPT «OOI'PYHTOBAHOI MimO3pmM»
€ BUIIIUM, OCK1IbKH MMOBiOMJIEHHS 0c00i PO miZfo3py
moTpebye HasABHOCTI MOKa3iB, dKe Juie 00’€KTUBHO
3B’ABYIOTH IIi03PIOBAHOTO 3 MEeBHIM KPUMiHATHHUM
IIPABOTIOPYIIEHHAM (IeMOHCTPYIOTh IIPUYETHICTD 10
OT0 BUMHEHHA) i € ZOCTaTHIMU AJd BUIPAaBIAHHSA
TTOJAJIBIIIOT0 PO3CIiYBAHHSA AJIA BUCYHEHHS O0BUHY-
BaueHHS.

Ha mam morssan, sasHauena y m. 10 u. 2 cr. 284
KIIK Yrpainu HOpMa, KA BKa3ye HA e TUHWI, 6e3aJIb-
TePHATUBHUN aJITOPUTM il AJIA IPOKYpopa, cymepe-
YUTH IPUHITAITY HEBiIBOPOTHOCTI IOKapaHHA Ta CTBO-
pIOE IIUPOKWH T'PYHT IJA 3JI0BKMBAHHSA OpPraHAMU
CHIimcTBA Ta MPOKYypOpaMu, SKi 3 AKMXOCH IIi/ICTAaB

MOXKYTb «He BCTUTHYTH» MiATOTYBATH Ta IOTOLUTH
KJIOTIOTaHHA TIPO IIPOAOBXKEHHS CTPOKIB mOCYymIO-
BOTO PO3CJIiJyBaHHA, «HE 3MOMKYTb» HOT0 BPYUUTH
CTOPOHIi 3axmcTy a00 3BOIKATUMYTH YacOM iHIITNM
IIJIIXOM 3 METOI0 CTBOPEHHS YMOB IS VHUKHEHHS
3JIOYMHIIAMY KPUMiHAJbHOI Bifl CILJIUB CTPOKIB ZOCY-
JOBOTO PO3CIinyBaHHSA, 0e3 HeoOXigHocTi Opatu Ha
cebe BiAIOBiZAIBHICTD 3a 3aKPUTTA KPUMiHAIBLHOTO
IPOBAJ)KEHHS 3 IifcTaB BHM3HAUeHMX y m.m.l, 2,
4, 2 ct. 284 KIIK Yxpaiuu, a came: BifcyTHicTh momii
KPUMiHAJIHHOTO IIPABOIOPYIEHHA a00 BifCYyTHICTH
B JifAHHI CKJIALy KPUMIiHAJBHOTO ITPABOIOPYIIEHHS
[3]. IIpu oMy, Y BUTIAAKY BUHECEHHS IOCTAHOBU
PO 3aKPUTTSA KPHMiHAJBHOTO IPOBaKeHH 3a 1. 10
4, 2 cr. 284 KIIK Ykpainu, BuU3HATU TaKy IOCTAHOBY
HE3aKOHHOI0, HEeOOI'DYHTOBAHOI0O Ta CKAacyBaTH ixX
IIPOKYPOPOM BUIIIOT'O PiBHS HEMOIKJINBO.

Hapasi, icuyBanusa nepegoauenoin. 10 4. 2 cr. 284
KIIK Yxpaimu migcTaBu Ay 3aKPUTTA KPUMiHAIb-
HOT'O TPOBAKEeHHS € (DAKTHUYHO iHIYJIbTeHITI€I0 I
3JIOUYMHIIIB, KPUMiHAJbHE IPOBAMKEHHS II[0J0 AKUX
He MOJKHA HaBiTh CKEPYBATH JO CYAY 3 THM 00CATOM
HaJIeKHUX Ta JOMYCTUMUX NOKAa3iB, 110 0yau 3400y Ti
V 3aKOHHUI CIIOCi0 B Me:Kax CTPOKY JOCYIOBOTO PO3-
CJIiTyBaHHA.

IrHOpylOUM X HEBiZBOPOTHICTH IIOKapaHHI,
TUM CAMUM MiIPUBAETbCA NPUHIIUI TyMaHi3My,
IepII 3a BCe IO BiJHOIIEHHIO N0 IMOTEPIiIoro — A0
JIIONVHY, IKiHl 3JI0YMHEIb 3aBAaB KO, (PismuHIX
Ta MOPaJbHUX CTPaKIaHb. | HABIaKM, AKIIO 0cO0H,
dKi BUMHUIN NPABOIOPYINEHHS, OYAYTh 3BiIbHS-
THCA Bif BifmoBigambHOCTi, TO y 6araThox 3 HHUX
Oyzme (popmyBaTHCS IepPeKOHAHHSA PO 0e3KapHiCcTh
3JIOYMHIB, II[0 COIPUATHME CKOEHHIO HOBUX CYCIIiJIb-
HO-He0e3ImeUHNX [ifAHb, IO HE TiIbKMW IIOPYIIYE
BUMOTY HEBiIBOPOTHOCTI ITIOKapaHHs, aje i cymepe-
yuTh rymanismy [10, C. 64].

Ha choropmimmHiii meHb, y KPUMiHAJIBHUX IIPO-
BaJKEHHAX, € € IOTePIiIN#, MeCATKU IIi03pIo-
BAaHUX Yy BUMHEHHi 3JI0YMHIB CepeIHBLOI TSAKKOCTI,
30KpeMa, Kpamixkku 3a u.4. 1, 2 cr. 185 KK Vkpa-
imm, rpade:xy 3a 4. 1 cr. 186 KK Ykpaiunu, mo6ois
i MmopayBaHHa 3a u.4. 1, 2 cT. 126 KK Yrpainu, nesa-
KOHHOTr0 1mo30aBjeHHA Boyi 3a u.u. 1, 2 cr. 146 KK
Yxpainu, srBaaTyBanns 3a 4. 1 ct. 152 KK Ykpainu
Ta IHIINX 3I0YNHIB IPOTH MKUTTS, 3L0POB I, BIACHO-
cri, Bouii, uecti, rizHocTi, cTaTeBoi cBOOOLM Ta HELO-
TOPKAHOCTI 0co0M, (DAKTUUYHO MOKYTh YHUKHYTH
3aKOHHOTO TTOKApaHHS HABiTH 3a HAABHOCTI y CTO-
POHU 00BMHYBAUEHHS JOCTATHIX TOKa3iB (DaKkTy 1oT0
BUMHEHHS IiJ03PIOBAHUM Ta 0a:KaHHA IMepejaT ix
Ha pO3IJIAL CyIy.

OkpiM 1[50TO, ITOTOUHA HOPMA, BaXUIAIOUN IIPO-
IecyasbHI IIpaBa IIif03PIOBAHOTO 3 OJHiEl CTOPOHMU,
(akTHUYHO TPYOO MOPYIIye TIIpaBa IOTEPIILIOrO
3 iHII01 CTOPOHM, HiBEJIIIOUN MPUHIUI CIIPABEIJIN-
BOCTi, 3MaraJbHOCTi CTOPiH Ta BEPXOBEHCTBA IIpaBa.
DaKTNYHO, ¥ TAKOMY BUIIAAKy, KPUMiHaAJbHE IIPO-
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BaJ’KeHHS 3aKPUBAETHCA J0 €TANy HOTO HAJNEIKHOTO
CYZOBOTO PO3IJIANY Ta BUHECEHHS BUPOKY 32 HASABHO-
CTi y cTOpOHU 00BUHYBAaUeHHS JOCTATHIX TOKa3iB Ta
BCiX eJIEMEHTIB CKJIaJy KPUMiHAJBbHOTO IIPABOIIOPY-
IIIeHHA ¥ AiAX 3J0YMHIIIB.

3 oriAxy Ha BUKJALEHE, 3 METOI JOTPUMAHHS
CIIpaBeIMBOTO 0AJaHCY MiK MpaBaMu Ta cBoOOgaMM
IIiZI03PIOBAHOTO Ta IIOTEPIILIOr0, a TAKOMXK IOTPHU-
MaHHA TPUHIMAIIB BEePXOBEHCTBA IIpaBa, HEBiIBO-
POTHOCTi IOKapaHHA Ta T'yMaHi3My, BBa:KaeMo 3a
HeoOXimue BuratounTu 3 4. 2 cr. 284 KIIK Ykpa-
imm nmyskr 10 i3 momoBmennam 4. 3 cr. 219 KIIK
IOIYHKTOM D y Takiil pegakiii:

«fIKIT0 micasa moBiZoMJIEHHA 0cobi mpo mizo3py
BaKiHUMBCSA CTPOK [JOCYZOBOT'O POBCIiTyBaHHSI,
BU3HaueHUi crarreio 219, mpokypop 3000B’A3aHMI
V 5-IeHHWI TepMiH BUMHWUTH ONHY i3 [iii, Bu3HaAUe-
Hux 4. 2 cr. 283 KIIK. [lokasu 3i0paHi cTOpOHOIO
00BMHYBAUEHHA IIiCAS 3aKiHUEHHS CTPOKY HOCYIO-
BOTO PO3CJIiIyBaHHS, BBAKAIOTh HEJOTYCTMUMU.

fAKmIo mpoKypop y H-meHHME TepMiH He BUM-
Hd€ JKOAHY i3 milt, BusHauenux 4. 2 ct. 283 KIIK,
y TaKOMY BUTIAAKy 0co0a BTpavae CTaTyC Iio3pioBa-
HOTO Ta He MOKe ITOBTOPHO OyTH IPUTATHYTA 10 KPHU-
MiHAJbHOI BiAIOBiZaIBLHOCTI 34 TMM caMUM 00CSATOM
TOKaziB».

Y cBoemy pimenns, Beauka manatra Komcrum-
ryniitroro Cyny Yrpaimm y cmpasi Big 26 sioToro
2019 pory Ne 1-p/2019 zayBa:kye, 10 eJIeMEHTOM
IPUHIUITY IPe3yMIIlii HeBUHYBATOCTi € MPUHIIUI in
dubio pro reo, 3rifHo 3 AKMM IIPX OLIHIOBAHHI JOKA-
3iB yci cyMHiIBM IIOZO BMHHU 0CO0M TIAyMadyaTbCd Ha
KopucTh ii HeBuHYBarTocTi. IIpesymmilia HeBUHYBa-
TOCTL 0coOM mepexbauae, 110 000B’SI30K MOBEIEHHS
BUHU 0CO0U TIOKJIaaeThes Ha gepskany [11].

Bogrouac, mpuHIMI IPe3yMIIii HeBUHYBATOCTI
He IMOBWHEH CYIEepeuYnTH MPUHITUIIAM BEepPXOBEHCTBA
IpaBa, HEBiBOPOTHOCTI IOKapaHHA, TYMaHi3My Ta
CTBOPIOBATU HAaJIeKHI 3ac00M Ta iHCTPYMEHTH A
IOKa3yBaHHA 000M CTOPOHAM KPHMiHAJIBHOTO IIPO-
1mecy, K CTOPOHI O0OBMHYBaueHHS, TaK i CTOPOHI
saxuery. Came 3 MeTOI0 TOTPUMAHHSA CIIPABEAJINBOTO
faJaHCy Y KPUMiHAJIHLHOMY IPOBAI:KEHHI MiK Ipo-
IeCYaJbHUMH TapaHTiaMu, IpaBaMu, CBOOOJAMMU
CTOPiH, a TAKO0K 3aT00iraHHA MOKJIMBUM KOPYIIIiii-
HUM pUBUKAM 3JI0BJKMBAHHS OpraHaMMU CJiZicTBa Ta
IPOKYyPOpaMy Ha eTalli JOCYZOBOT'0 PO3CIiTyBaHHSI,
icHye roctpa HeobOXigHicTh Y BHECEHHi BiATOBiZHMX
3aKOHOJABUMX 3MiH [0 IOTOYHWX PEJAKIIifl cTareit
219 ra 284 KIIK Ykpainu.

Hayxoea nosusna.

Buknagenuit y crarTi marepiaj, Ma€ BaXKJIUBE
TEOpPeTUYHEe 3HAUEHHA I KPUMiHAJILHOTO IIPOIEeCy
Ta MpaKTUYHe AJIA IIPAaBOOXOPOHHMWX OPraHiB i mpo-
KYPOPiB B aCIIeKTi peaJsizalrii cBoix IOBHOBAKEHb ITi]
Yyac Po3CJaiTyBaHHA KPUMiHAJIBHUX TPOBAKEHbD.

Y TeopeTuYHOMY acIeKTi HAYKOBA HOBU3HA Ty0.Ti-
KaIlii moJydarae y:

— BU3HAUYEHHI POJIi Ta HaJaHHI XapaKTePUCTUKH
IHCTUTYTY CTPOKiB JOCYZOBOTO PO3CIiTyBAaHHA, fAK
ONHUM i3 KPUMiHAJIBHUX TPOIECYAJbHUX TapaHTiil
IIpaB 0co0H y KPUMiHATBHOMY IIPOBAIKEHHi;

— IpOAaHAJi30BAaHO Ta BUBHAUEHO €IHICTH Ta
KoJisii y muTaHHI mpollecyaJbHUX TapaHTiii mpaB
i cBOOOZ MiO3PIOBAHOIO TA IPOIECYAIbHUMY TapaH-
Ti MM CTOPOHUW OOBMHYBAUEHHS, a TAKOK HATaHO
XapaKTePUCTUKY iX e()eKTUBHOCTI IJId TOCATHEHHS
3aBIaHb KPUMiHAJIHHOTO TPOBAKEHHS;

— HAJAHO OLiHKY Ai€BOCTI Ta peaJisalii mpuHIH-
B CIIpaBeJJIMBOCTi, 3MaraJbHOCTi CTOPiH Ta BEPXO-
BEHCTBA ITPaBa IIifl Yac TIyMaueHHd IOTOYHUX PeJaK-
it crareit 219 ta 284 KIIK Vkpainu.

Y mpaKkTHUHIZ IJIOIMHI HAyKOBA HOBM3HA CTATTi
MOJIATAE Y 3aIIPOIIOHOBAHUX 3MiHAX 10 Ail0uoi pegak-
mii KITK Ykpainu, a Tak0oK BCTaHOBJIEHHI IMOBIpHUX
KOPYIIiHHUX PUBUKIB, 0 MOKYTE Oy TH MiT PYHTAM
IJIST BUNHEHHS KOPYIIifHUX MPaBOIOPYIIEHDL Opra-
HaMHU CJIiICTBA Ta MPOKYPATypH IIif Yac TOCYZOBOIO
PO3CIiIyBaHHA.

Buchosxku.

3a pesyIbTaTaMu IPOBEJEHOT0 TOCTiIKeHHA Tie-
BOCTi IIPOIleCyabHUX TapaHTifl CTOPiH KpUMiHAJL-
HOTO TIPOBAMKEHHA IiCJAA CIIUBY CTPOKY AOCYIO-
BOT'0 PO3CJiTyBaHHS, 3MiICHEHO aHAJi3 TEOPETUUHUX
OCHOB Ta YMHHUX II0JIOKeHb KpuMiHambHOTO mMpotie-
cyansaoro Komekcy YKpainy y YacTHHI BU3HAUEHUX
CTPOKiB JIOCYMOBOT'O PO3CTiTyBaHHS IIiCJIA HOBiZmOM-
JIGHHS 0c00i Ipo migo3py. PosrianyTo masgBHi mpo-
IecyanbHi MexaHi3sMM 3aKiHYeHHS JOCYZOBOTO PO3-
CJTiyBaHHS y BUMAAKY 3aKiHUEHHS MPOILECYATbHUX
CTPOKiB. Bu3HAueHO OCHOBHI HEZOJIKM IIOTOUHHUX
pemaxiiii crarei 219 ra 284 KIIK Ykpainu Ta sampo-
MOHOBAHO INIIAXU iX YCYHEHHS NIISXOM BHECEHHS
BifimoBimHUX 3aKoHOMABUMX 3MiH 10 KpuminaabHOTO
mpotecyaabHoro Kogexcy Yipainu.
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Anorania

Crxybax E. O. [lieBicTs mpolecyaJbHUX TapaHTiit
CTOPiH KPUMiHAJBHOTO NPOBAMKEHHS MIiCHA CILIUBY
CTPOKY MOCYIOBOTO PO3CHiTyBaHHA Ta (opMu ioro
3akinuennd. — CraTrd.

Mera. MeToro maHoi cTaTTi € aHaji3 UMHHUX II0JIO-
KeHb KpumimampHoro mporecyanbHOro Komekcy
YKpaiHum y yacTMHI BUBHAUEHUX CTPOKIB [JOCYAOBOTO
posciaimyBaHHA, AK IPOIECYaJbHUX TapaHTidl, Imicid
IOBiZOMJIEHHA 0001 PO HMiZ03PY, & TAKOK JOCTiIKeHHI
nuTaHHA (OPM 3aKiHUEHHA TOCYJOBOTO DPO3CIiAyBaHHSA
V BUMAAKY 3aKiHUeHHS IpoIlecyaJbHUX CTPOKiB. MeTo-
nmoJiorisi. JlaHe mocaimsKeHHA 3MifiCHIOBAJIOCH HAa OCHOBI
OTIPAIfOBAHHSA Ta aHAII3y HAYKOBUX IIPAIlb KPUMiHAJIiC-
TiB YKpainu, a TaKOXK Ha JaHUX 0e3mocepeIHbOro (eMITi-
PUYHOTO) IOCBiy y raaysi KpuMiHAJIBHOTO Tpotecy. Sk
METO/I0JIOTifA HAYKOBOTO Mi3HAHHA BUKOPUCTOBYBAJUCH,
30KpeMa, 3araJbHOHAYKOBi (aHayorif, aHamis, CHHTES,
TMOPiBHAHHS), CIIEiaJbHO-IOPUANYHI (TOPiBHAIBLHO-TIPA-
BOBMI, (POpPMaNbHO-MIPaBOBUI, KOHKPETHO-IIPABOBUII)
cucTeMHUH Ta PyHKIioOHAAbHUN MeToau. HayKkoBa HOBU-
sua. Ilig uac gocrim:keHHA OYJI0 BUBHAUEHO IIOHATTS
IpoIlecyaJbHUX CTPOKiB, 30KpeMa, CTPOKIB HOCYJOBOTO
po3cIigyBaHH, TpOaHATi30BaHO IPOIECYATbHI TOHATTS
«3aKiHUEHHS» Ta «3aBepIIeHHSI» JOCYLOBOI'0 PO3CIiTy-
BaHHA, HAJAHO OI[iHKY YMHHUM KPUMiHAJBHUM IIpOIle-
CyaJbHUM HOPMAaM y YaCTHHI 3aKPUTTA KPUMiHAIHHOTO
IPOBAKEHHS IicJasA IMOBiZoMJIeHHS 0co0i mpo mizospy,
PO3KPHUTO aCIEKTH iX BiAMOBIMHOCTI 3araJbHUM 3acagaM
KPUMiHAJBbHOTO IIPOBA/KEeHHS Ta 3aIPOTIOHOBAHO IILIAX T
VIOCKOHAJEeHHS TaKUX HOpM. BucuoBku. B pesyiabrati
TOCTiIKeHHA TPOBENEHO JETAJbHUN aHATI3 MOJOKEHb

Kpuminansaoro mpomuecyansuoro Kogexcy VYrpainu
y 4YaCTHHI INPOIECyaJbHUX CTPOKIB Yy KpPUMiHAJbHUX
TPOBAIKEHHS Mic/IsA MOBILOMJIEHHA 0c00i Tpo mizospy,
BUSBJIEHO MPAKTUYHI MpobJeMHi acmeKTH, mMoB’ A3aHi i3
3a3HAUEHUM INHUTAHHAM, IIPEACTABIEHO peKoMeHpalii
Ta 3aIPOIOHOBAHO MPAKTUUYHI MeXaHi3MaMu BHECEHHST
3Mmin 1o HopM KpuminanbsaOro mpoiecyanbuaoro Kogekcy
Yxpaiuu.

Karouosi crosa: KpuMiHAJIBHUI TIPOIEC; TIPOIECYaTbHI
rapaHTii; IpoIecyaabHi CTPOKH; CTPOKH JOCYZOBOIO PO3-
CJIiTyBaHHS; IPOJOBKEHHS CTPOKIB JOCYIOBOTO PO3CIiTy-
BaHHS; ()OPMU 3aKiHUEHHS JOCYOBOTO PO3CIiTyBaHH.

Summary

Skubak E. O. The effectiveness of procedural
guarantees of the parties to criminal proceedings after
the expiration of the period of pre-trial investigation and
the form of its termination. — Article.

Purpose. The purpose of this article is to analyze
the current provisions of the Criminal Procedural Code
of Ukraine in the part of the specified terms of pre-
trial investigation, as procedural guarantees, after
notification of a person of suspicion, as well as to study
the issue of the forms of ending the pre-trial investigation
in case of expiry of the procedural terms. Methodology.
This study was carried out on the basis of the study and
analysis of the scientific works of criminologists of
Ukraine, as well as on the data of empirical research in the
field of criminal process. In particular, general scientific
(analogy, analysis, synthesis, comparison), special-legal
(comparative-legal, formal-legal, specific-legal) systemic
and functional methods were used as a methodology of
scientificknowledge. Scientificnovelty. During thestudy,
the concept of procedural terms, in particular, the terms
of the pre-trial investigation, analyzed the procedural
concepts of "end” and "completion” of the pre-trial
investigation, assessed the current criminal procedural
norms in the part of closing criminal proceedings after
notifying a person of suspicion, revealed the aspects
of their compliance with general principles of criminal
proceedings and suggested ways to improve such norms.
Conclusions. As a result of the research? a detailed
analysis of the provisions of the Criminal Procedural Code
of Ukraine was carried out in terms of procedural terms
in criminal proceedings after notification of a person of
suspicion, practical problematic aspects related to the
specified issue were identified, recommendations were
presented and practical mechanisms for making changes
to the norms of the Criminal Procedural Code of Ukraine
were proposed.

Key words: criminal process; procedural guarantees;
procedural terms; terms of pre-trial investigation;
extension of pre-trial investigation terms; forms of
completion of pre-trial investigation.
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doyenm xagedpu KOHCMUMYYiilH020, A0MIHICMPAMUBHO20 MA MiHHAPOOHO20 NPABA
Bonunckozo Hayionanbrozo ynieepcumemy imeni Jeci Yxpainru

TEOPETHYHI 3ACA/IA TOCIYKEHHSA IIUTAHD YHIGIKALIT
MI;KHAPOJHOTO IIPHBATHOT'O IIPABA B YMOBAX I'JIOBAJII3AIIIT

AKTyadpHicTh MPOOJEeMH HOCHiKeHHA. 3Ha-
YUMicTh Ta MpobjieMaTHKa TMOCUJIEHHA POJi MiK-
HapOAHOT'0 IIpaBa 3yMOBJeHA aKTUBHUM CTAHOB-
JIEeHHSAM, PO3BUTKOM i peajisaliieio #oro B Me:Kax
mporeciB riobarisamii. 3aBAAKU MiKHAPOIHOMY
IpaBy pPeryJioeThbCsd B3AEMOMAisS IIPaBOBUX CHC-
TeM, i TOJOBHUM UYMHOM BiJOKpEMJIOEThCA chepa
ix mii. IIpum nboMmy BoHO (haKTUUYHO BU3HAUAETHCH,
IO € NI03BOJIEHUM B Jep:KaBi, a 110 3a00POHEHUM,
KpPiM TOro, BCTAHOBJIOIOTHCA MeKi JOMYCTHUMOCTL
il mpaBa. BaxauBa posib MisKHApOJHOTO IpaBa
moJiArae B 3a0e3MeueHHi BiAMOBimHOCTI mMpaBOBUX
CHCTEM JIep’KaB 3arajJbHOBU3HAHUM Ta 3araJbHO-
OPUUHATUM CTaHZApTaM. 3aBAAKU Tjobamisarii
BizbyBaeThCcA TpaHCchOpMAalia cyuacHol MiKHADPOS-
HOI cucrTemMu. JBi KJIIOYOBI mMoOAil BUHUKJIM BHACII-
IOK 3aKOHY cyBepeHHOI gep:kaBu. Ilo-mepie, cie-
ImiagisoBaHi peXUMM MIiKHAPOAHOTO MYOJiUHOTO
IpaBa PO3MOBCIOMKYBAIUCh Ha chepu, 1m0 Oyan
paniIne MOHOIIOJIi30BaHi ep:KaBOI0, B0KpeMa Taki,
AK TIpaBa JIOJUHU, eKOJOTiuHe MPaBo Ta TOPTiBJId.
ITo-npyre, HOpMU IpaBa, AKi IpUIMaIOTh MisKypH-
JOBi opranisarii Ta TpaHCHAIliOHAJIBHI KOpmoparii,
Ha0yBalOTh 01O 3HAUMMOCT.

Anani3 ocraHHIX JocHigKeHb i myOmikairiii. ITpo-
OJeMa JOCTif:KeHHA IUTAHb TeHIEHIH CYy4acHOTO
PO3yMiHHA IpaBa B YMOBax ryo0anisailii, a TaKkox
3MiH y IPMBATHOMY IIPaBi I BIJIMBOM Iyio0aJisarti-
WHUX IPOIECiB, MOCTiMKyBaau TaKki HAyKOBIN, AK:
C. A. Asax’an, II. II. Bapanos, B. H. Becconoss,
A. H. Bukos, A. M. Beanuko, F0. M. T'opceruii,
M. T. lensriu, A. A. KoBaneuko, }0. 1. Korenxko,
B. H. Kyapsasues, I'. B. Mansmes, C. A. Mapxko-
Ba-MypamroBa, A. A. Muronarees, A. H. Hixkirin,
T. H. Hurkudopos, II. ®@. Ilamkesuy, JI. M. Poma-
HoBa, B. H. Cuniokos, C. A. Illerinin, B. B. fIukos
Ta iHIIi.

Mera pocximkeHHS — IpoaHANi3yBaTH Teope-
TUYHI 3acafy JOCHiIKeHHA MUTaHb YHi(iKaIil MixK-
HAPOJHOTO IPUBATHOTO ITPaBa B yMOBax rjiobasisamii

00’ekT moCHimKeHHA — MiKHApOJHE IIPUBATHE
IpaBo

IIpenmer mocmigsxenns — yHidikamia MixkHAPOS-
HOT'0 IIPMBATHOTI'O IIpaBa B yMoBax rrobasmisarii

©1. B. Hosocap, 2022

Buknax ocHoBHOro marepiaay. IOpuauuna kKapra
CY4JacHOT'O CBiTy IIpeCTaBJeHA PiBHOMAHITTAM IIpa-
BOBHUX CHCTEM, ITI0 IPY CXOMKOCTi IX XapaKTepHUX PHC
THUIIOJIOTi3yI0ThCA ¥ IPaBOBi ciM’i, AKi € BimoOpaskeH-
HAM 3arajbHOT0, 0COOJIMBOTO Ta YHIKAJBHOTO y IIpa-
BOBi#l mificHocTi pisHMX Kpaid cBity. CyuacHuii mpa-
BOBHUI PO3BUTOK BiZI0yBa€ThCA B yMOBaX IJIo0asisartii,
o OaraTo cdep cycmiapbHOro KuTTA. I'modamisairis
CY4JaCHOI'O CBITOBOTO CIIiBTOBapUCTBA Y IIPaBOBi chepi
cipusae (POPMYBaHHIO €IWHOTO IIPABOBOTO IIPOCTODY,
ITI0 TIEBHUM YMHOM «CTHPa€e KOPJOHMW» MiK HalliOHAJb-
HUM IIPAaBOBUMU CHCTEMAaMu AK ofHiel mpaBoBoi cim’i,
TaK HaBiTh i pi3HUX, IepII 3a BCe, 3aBAAKU POSBUTKY
MiKHApOJZHOTO IpaBa, (BYHKI[IOHYBAHHIO MijKHApOJ-
HUX OpraHisariii i Mi:Kaep:KaBHUX 00’ € THAHB.

Cepel TeHJEHIii PO3BUTKY NPABOBUX CHCTEM
B yMoOBax IJyio0asisallii rio6ajJbHOTO Ta PErioHajb-
HOTO PiBHIB CJIi/] BHOKPEMUTH IIEPIII 38 BCe TEHIEHIIi0
yHiBepcamisamii Ta yuidikarii npasa. IlepegymoBoro
30JIM:KEHHSA TPABOBOTO PETYJNIOBAHHA CJIiJ BBAKATU
IIUPOKY iHTepHAIioHANi3aIlil0 V HalpisHOMAaHITHI-
mux chepax KuUTTeNiAIbHOCTI Jiofedt [1]. B ocHoBi
BUHUKHEHHA i mocwjeHHA Iliel, piBHO AK i iHmMX
moAiOHUX il TeHmeHITiH, Ha AyMKy M. M. Mapuenka,
3HAXOAUTHCA 00’ €KTMBHUI Ipolec iHTerparii ciTo-
BOI eKOHOMiKHU, (iHaHCiB, 3ac00iB 3B’sA3KYy, 3ac00iB
MacoBoi iH(opmarrii Ta iHmux 3acobiB i chep KUTTI
CYCIIiJIbCTBA, IO HE MOTJIO HE BiI0MTUCH IK HA €BO-
grorii mpaBa B IijioMy, Tak i Ha TeHIEHIIAX HOTO
TIOJIAJIBIIION0 PO3BUTKY .

OnHak, He3BajKaloun Ha Te, IO YHiBepcasisallis
7 yHiikamia mpaBa IPOCTEKYIOTHCA MPAKTUUHO HA
BCiX iCTODMYHHMX eTamax eBOJIOIIMHOT0 PO3BUTKY
Iep:KaBHO-IIPaBoBoi MaTepii, B ymoBax rjobaJisa-
ITii BOHU IPOABJIAIOTHCA HAHOIIBIIT ACKPABO i MAIOTh
CKOpillle He eBOJIONIiiHWY, a BHOYXOBUIl, PEBOJIO-
MiAHWN XapakTep. YHACTiOK IIhOIO caM IIPOIEC
ryobasisaii He BUMIaJKOBO XapaKTepuayeThesA iHOI1
dK «MaKpoMacuITa0Hu#, 0araToIIaHOBWii», Xoua
i «BHYTPINIHBO CYTIePeUSINBUH IIPOITEC HAPOIITYBaAHH A
3arajJbHOTO0 B €JIeMeHTaX CBiTOBMX eKOHOMIiuHOI,
coIriasbHOI Ta mpaBoBoi cucTeMu» [9].

I'mobanisamiiini mpoiecy B pisHUX HaIliOHAJIBLHUX
IIPaBOBUX CHUCTEMAax BiOyBaioThCsA MO-PiBHOMY, aje
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€IVHUM JJIA HUX € ToM (haKT, 1[0 3a3HAUEHi TpoIecu
HacaMmIepe] 3[ifiCHIOIOTh 0eslocepenHill BILINB Ha
CTPYKTYPY 1 3MiCT JsKepes mpaBa, AKi € BU3HAYAJIb-
HUMHU KPUTEPiAMU IOCTiIKeHHSI OyIb-IK0i mpaBo-
Boi cucTeMu Ta ii Micid Ha mpaBoBiit KapTi cBiTy.
Il:xepesa mpaBa € BaXKJIMBOI XapaKTEPUCTUKOIO
IIPaBOBOI CCTEMHU, 4 TOMY IUTaHHH, OB’ A3aHi i3 ix
IOCJTiIMKeHHAM, IOCiTaan i IoCiZamTh OgHe i3 Ipo-
BiJHUX MicIb IK y 3aKOPAOHHiH, TaK i y BiTUN3HS-
Hi Haymi [3].

TpagumifHO TEOPEeTHYHO PO3BUBAJIMCA 1 IIPaK-
TUYHO BUPIIITYBAIKCS IPOOIEMY TePKaBHO-IPABOBOL
yHiBepcasisallili 8 TOUKM 30py ABOX IPOTUJIEKHUX,
faraTo B YoMy aHTATOHiCTUYHUX, THUIIB IIPABOBOTO
PO3YMiHHA — IOCHATYpPANidaMy (IPHPOAHO-IIPABOBUI
migxin) i mosuTuBiamy (7erismy). ¥ cyuacHUX MiKHA-
POIHUX i BiTUMBHAHMX IPABOBUX aKTaxX 30BHIIIHIH,
IparMaTUYHUN KOMIIPOMIC ITMX [BOX IIPUHITAIIOBO
pisHUX MigXO0[iB BUPAKAETHCA Y BUTJIAAI BUMOTH,
11700 HOPMHU ITO3UTHUBHOIO IIPaBa BiAIOBiJagn 3arab-
HOBM3HAHUM IPUPONHUM i HeBif’€eMHMM IIpaBam
i cBoGogawm moxwaM [4, c. 102].

Y AKOCTi HOBOTO KOHIIEIITYAJbHOTO MiZX0My, IO
30epirae KOTHITMBHO-I[IHHICHI AacCIeKTH IUX [BOX
BU/IiB IPaBOBOT'0 PO3YMiHHA i, B TOH Ke yac, foJae ix
icToTHi HemoOMiKM, aHTArOHI3M i 0ZHOOIUHICTE, MOMKeE
OyTH BHKOPHCTaHA Ji0epTapHO-IIPaBOBa B3arajbHa
Teopis mpasa i Jep:KaBu, 110 Ja€ MOMKJINBICTH GiabI
aIeKBAaTHO 1 IIOCJTiJOBHO iHTepIpeTyBaTH 3MiCT,
(bopmu i TmepcrneKTHBU IPOIECiB ITPaBOBOI yHiBep-
carmisamii / yriiramii, 3HaueHHA, HAIPAMKH i 0co-
OJIMBOCTI ITMX IPOIIECiB B yMOBaX CyUacHOI 3aTraIbHOL
comianpHol riobamisarii [8]. Ilig yriBepcamisamieio
pPO3YyMIIOTh TAaKOK NPUUHATTA Jep:KaBaMu 3arajb-
HUX IPABOBUX HOPM, IO PETyJIOI0Th KOHKPETHL
aCIIeKTH MIiKHAPOTHNX KOMEPIIAHUX OIepalii.
IIpaBoBa yHiBepcasisailisa o3Hauae rapMoHisaIio Ta
000B’3K0Be BBEJEHHS B Jil0 iIeHTUUYHNX IPABOBUX
HOPM y ABOX abo Oinmbime mep:xaBax. TaKuM UMHOM,
Ile MOJKJIMBO TIIbKU Ha MiKIep:KaBHOMY piBHi.

Tepmin «yHiQikamia mpaBa» [JOpeuyHUH [ad
MMO3HAUEeHHA TaKO0l MisKHApPOJHO-IIPaBOBOI yHi(ikamil
Ipu AKiii:

— VKJaJeHHA MiXKHApPOZHOTO JOTOBOPY IO VHi-
Bepcasisalmiro He BCTAHOBJIOE OJHAKOBI IIPaBOBi
MOHATTA B HAI[iIOHAJbHOMY 3aKOHOJIABCTBi /epiKaB-
VYaCHUILh, a JIUIIEe BCTAHOBJIIOE BiMTOBiJHICTH ¥ pery-
JIIOBaHHI MUTaHb, OKPECJIEHNX JOTOBOPOM;

— BUKOPHUCTAHHA Jep:KaBaMU TEKCTiB 3aKOHIB
a00 aKTiB peKOMEHJAIi THOTO XapaKTepy IPU3BOAUTH
JI0 TIeBHOI Mipy 30MMKEHHS HAIllOHAJBHUX 3aKOHO-
JIaBCTB.

MixxkHapomHa yHi(ikalmis 3aKOHOZABCTBA € Hal-
OLTBIN e()eKTUBHUM I[1IeCIIPIMOBAHIM 3aC000M MiXK-
HapOJHO-TIPABOBOTO BILIMBY Ha 3aKOHOJABCTBO Jep-
JKaB, 1[0 IIOB’ I3aHO IMePeAyCiM 3 IOMiTHKO-IIPABOBOIO
MeTol0 yHi(ikamii, i me Hagae MOKJMBICTbL Xapak-
TepU3yBaTH il B AKOCTi 0c00JIMBOTO, BIIMiHHOTO Bif

igmmx, 3aco0y Takoro BILINBY. Po3rian MiKHApPOI-
HO-IIpaBOBOI yHi(hiKalii 8aK0OHOZABCTBA IIifl 3a3HaUe-
HUM KYTOM 30DpY HaZae MOKJIMBICTb m00AUMUTH Taki
BimMiHHOCTi, BUOKpEMUTH iX, 3’sICyBATH iX IPABOBY
NpUpPOAY Ta HaJaTH IOPUIUUYHY XapPaKTEepPUCTUKY.
MixkHapomuiii yHi(ikamii 3aKoHOZABCTBA IIepemye
yHi(irkamia MiKHapPOAHOTO MpaBa B THUX Taay3dx
1 imcTMTyTaX, e BOHO IPOHUKAE Yy C(epy Peryto-
BaHHA BHYTPIIITHBOTO ITpaBa.

Mi:xHapomHa yHi(iKaIia 3aKOHOIABCTBA 3aBKIN
Mae Ha MeTi 3abesleueHHs IPiOpUTETiB MiKHAPOI-
HO-IIPABOBOT'0 PEryJIIOBaHHA: caMe B TakKiil iepapxii
mimHOCTeH ciifx ii posrasgaTi. 3BasKalUd HA METY
MiskHaApomHOoi yHi(ikamii 3aKOHOJABCTBA, MOXKHA
TOBOPUTH TIPO IIPABOBI 0COGJIMBOCTI MisKHAPOJ-
HO-TIPaBOBUX iHCTPYMEHTiB, CIIPAMOBAaHUX HA TaKy
yHiQikamito. HumMu MoxKyTs OyTH He Juie MisKHA-
poAHi mOoroBOPH, aje fl aKTH «M SKOT0» MiKHAPOL-
HOTO mpaBa. Y BY3bKOMY CerMEHTi IIPaBOBiTHOCHH
MiKHapoaHa yHi(ikaIia MoKIMBa Ha OCHOBI 3BUYa-
€BOTO 1pasa [5, c. 197].

Cyuacui pmocmigaukm yHiQIKamiiHMX Ipole-
ciB y MimkHapogHOMYy IpaBi, 3okpema JI. Micreiic,
3a3HAYAIOTh, 1[0 OCTAHHA YBEPTh MUHYJIOTO CTOJITTSA
Oyn1a mo3HAueHa «BCTYIIOM IIPOIECY TapMoHisailii
TPaBOBUX PEKUMIB ¥ HOBY (hasy», Jie CyIepedanBO
B3aEMOJIIOTH i 3araJIbHO UBiIi3aIilHI TpoIlecy mpa-
BOBOI riobasisarii, i cutyaTuBHi pedpopMu B OKpe-
MUX perioHax (30Kpema, AeMOKpATHUHI Tpamchop-
Marii y mocrpagaHchKux Kpainax) [13]. Ili mpomecu
TIOACHIOITD BIIXif Bij CIIPOIIIEHB Ta CXeMaTHYHOCTI
BUBHAUEHHS CII0CO0iB UM MeTOAiB yHi(iKaIii.

TumoBoo MoKe BU3HABATUCH HACTYIIHA THUIIOJO-
Tid METOXiB:

— 0araToCTOPOHHI [OrOBOpPHW, IO HE MAalOTh
xXapakTepy yHi(ikoBaHOro akty abo He mepemdaua-
I0Th NPAMOI iHKopmopalii ix HOpM y HaIlioHaJIbHE
3aK0HO/IaBCTBO;

— 0araToCTOPOHHI TOTOBOPH 3 O3HAKaMu yHi(i-
KOBaHOT'0 aKTy;

— cucTeMa Y3TOIKeHMX Ta CTaHAAPTU30BAHUX
IBOCTOPOHHIX JIOTOBOPiB;

— aKTu; iHTerpamifinumx o6’e€IHAHDL (HATPUKJIA,
nupertusu €C);

— MOZeNbHI aKTH (3aKOHMU), IO IependayvaroTh
HaIliOHAJbHY IMILIEMEHTAIlil0 uepe3 IiATOTOBKY
1 IpUAHATTA aKTiB 3aKOHOJABCTBA Y BiAIMOBigHOCTI
110 MOZIeJIbHUX

— Komm(ikamia  MiKHAPOJHOTO  3BHYAEBOTO
IpaBa MiKHAPOJHUMY HEYPALOBUMU OpraHisamiaMu
y c1oci0, 1110 € peJieBaHTHUM [ BiAmoBigHOI chepu;

— vyHiQikamia TtepMmiHoJOTII MEeBHUX Tanysei
MiKHAPOAHOTO CIIiBPOOITHUIITBA, IO IPOBOAUTHLCS
0e3 yuacTi mep:xaBu (HAIPUKJIAL, 3YCHUIIIMU MiK-
HAapOTHUX HEYPAZOBUX OpraHisalriii);

— PpO3p0o0Ka MOJEJTHHUX UM TUIIOBUX KOHTPAKTIB,
a TAaKOXK CTaHAAPTHUX IOJOKEHD (KJIay3yJ);

— yHiikamia TOKTpUHAIHHUX TayMaueHb [12].
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Hesari aBropm, sokxpema I. A. JlikoBcbKa, M0
MeToxiB yHi(piKamii BiZHOCATL «3aI03WYeHHS HOP-
MaTHBHUX IOJIOKEHb» i3 MijKHApOJHUX IOTOBOPiB,
VUYaCHHKOM SKHUX BiJTIOBifHA Jep:kaBa He €, ab0 i3
3apy0isKHOTO 3aKOHOJABCTBA 3 HACTYIHWUM BKJIIO-
YeHHAM A0 HaIllioHaJbHOTO 3aKoHY [2]. Ilorom:xyro-
YKCH i3 MOMIMPEHICTIO TAKOI MPAKTUKY y AiAIbHOCTI
3aKOHOJABIIIB 0araThoxX KpaiH, Ba:KKO Ha Il mif-
cTaBi poOUTH y3araJbHIOIOUNI BICHOBOK, II[0 Y BCiX
BUIAKAX 3allo3WuyeHb BifmOyBaeTbcd yHidikaIia
HaIliOHAJIBLHOTO 3aKOHOZABCTBA BiJIIOBIZHO M0 MiK-
HapPOSHUX CTAHAAPTIB.

IIpoTsrom oCTaHHBOI'O Yacy B PO3BUTKY MiK-
HApOAHOTO CIiBPOOITHHUIITBA BimOyamcs sHAUMMI
3Minu. BoHM mpwBenum n0 3HAYHOTO IIiJBUINEHHA
poJTi MiKHApPOZHOTO IPHMBATHOTrO mpaBa. Ilo-mepie,
CJIif 3a3HAUUTH I100aIi3aIlio B ¢BiTOBi#l eKoHOMIII.
ARIIO CTOITTA TOMY MisKHApPOLHE eKOHOMIUHE CITiB-
POGITHUIITBO 06MEKYBAJIOCA B OCHOBHOMY TOPTOBUM
00MiHOM, CHOTOZHI Ile He TiJIbKHU TOPriBjfA, a i pis-
HOMAaHITHI ()OpMM IPOMUCIOBOTO Ta HAYKOBO-TEX-
HiYHOTO CIIiBPOOITHUIITBA, III0 CTOCYIOTHCS iHTEpeciB
BeJIUKOI KiJTbKOCTi yUYaCHMKIB TaKoro cmiBpobiTHU-
IITBa y BCix Kpainax ceity. I'mobamisamis cBiToBOTO
TOCIIOJIapCTBa IOPOAMJIA IPUHIIUIIOBO HOBi €KOHO-
MiuHi cy0’€KTH — TpaHCHAIIOHAJbHI KOMIaHii, umsa
TiSTbHICTD OXOILIIOE TEPUTOPii mecsATKa mep:KaB Ha
BCiX KOHTHMHeHTax 3eMHOI KyJi. Ilo-gpyre, riobaJri-
3allis mpu3BeJa A0 3POCTAHHS Mirpamii HaceJleHHS.
IIpuunnn miei mirpaiii pisHi, aje BOHU TOPOJKYIOTh
y OaraThox KpaiHax momiOHi mpobjemu, mOB’sa3aHi
3 IIPABOBUM CTAHOBUIIIEM iHO3eMHUX I'POMAJAH Ha IX
reputopii. ITo-Tpere, OypXIuUBUI PO3BUTOK, IIOB’f-
3aHe 3 MPOIECOM IyIobanisaIfii MacoBMX KOMYHiKa-
i, He TMIBKU Pi3KO POSMMPUJIO iH(popMAIifiHMH
00MiH MixK KpaiHamu, a i TOpoauJIO rOCTPY IpodIeMy
3aXMCTY iHTeNeKTyaapHOI BaacHocTi [11].

Posrigpaoun mpaBoBe peEryJIOBaHHA €KOHO-
MiYHMX BiITHOCHH B CyYacHHUU IIepioJ, He MOKHA He
BpaxoBYBaTH CBiTOBi iHTerpamiiiti mpoiecu B chepi
exoHOMiKHU. Bee OinpIie muTaHb eKOHOMIUHOI Impo-
0JeMaTMKY BWHOCUTBCSA HA MIiKHAPOITHO-IIPABOBE
peryJaoBaHHd, i, K HACTIZOK 3 I[bOTO, BiI0yBaeTHCA
30i/IbIIeHHA KiJIbKOCTI Mi2KHAPOAHUX JOTOBOPIB, 1[0
peryaooTh eKoHoMiuHi Bigmocuuu. Tak, me B 90-i
pp. XX cr. 3’ ABMI0OCS KilIbKa IPaBOBUX JOKYMEHTIB,
IO YiTKO (DOPMYJIIOIOTH HOPMHU-NPUHININ MiKHA-
POIHOI TOPriBJi, BU3HAHI CTOPOHAMM Mi’KHApPOITHOI
TOPTiBJi B AKOCTi HOPM IIpaBa, IO TilOTh B I[LOMY
cerMenTi cBiToBOi eKoHOMiKM. HaBezmene i m03BosIs€
iX BUKOPUCTOBYBATHU B AKOCTI Mi:KHAPOAHUX IIPaBO-
BUX aKTiB apbiTpaskaMu IS BUPIIIeHHS KOHKPET-
HUX CIIOPiB:

— MPWHININ MiKHAPOTHUX KOMEPIIAHUX JOro-
BopiB YHIIIPYA[7];

— TpuHIUNY CBPOIEHCHKOro J0roBipHOTo ImpaBa [6];

— BBij mpuwHOHUIB, mpaBwa i craHmapriB Lex
mercatoria [14].

Ilpuanunmum YHIAPYA 6yau  migrorosieni
MiKypAmoBoIo oprauisamieto — MixkHapOAHUM iHCTH-
ryToM yHidikarii mpuBatHoro mpasa (YHIIPVYA).
IloKyMeHT He € MiXKHApOAHOI0 YTrofi0l0, aje B CHIY
aBTOPUTETHOCTI OpraHisaiii, mo I0oro CTBOPW.JIA,
TOCHUTDH YaCTO 3aCTOCOBYETHCS IPU CKJAMAHHI MiXK-
HapoOJHMUX KOHTPAKTIB Ta BUPIIIEHHI MiKHApPOAHUX
KOMEpPIiHHNX cymepeuok. IlpwHIMON €BpOIeH-
CHKOTO JOTOBiPHOTO IpaBa PO3POOJIANUCT B PAMKaX
€Bpomneiicbkoro Coio3y A miseii eBpomeicbKoi mpa-
BOBOI iHTerparrii.

Y saranpHill Kaacudikailii MiskHaPOAHO-IIPABO-
BUX IificraB yHi(ikamii yKpaiHChKOI0 3aKOHOIAB-
ctBa y c(epi mpuBarHoro mpasa aktu YHIIIPYA
MOKYTDb OYTH JUINE MidKHAPOSHIMY PEeKOMeHIaIli-
amu. I, AK cBigunWTh IpaKTHKa, Jep:KaBU CBiIOMO
MOIY caMe MLIAXOM JieriTmMarii pekoMeHmaIiit
MisKHapOIHOI MiKYypAL0BOI opraHisaiii, o He Mae
TpeIeIeHTiB Y MisKHAPOJHOMY IyOJiYHOMY TIpaBi.
Yuidirosani mpaBuna, axi Bugaiorsca YHIIIPYA,
B 3B’SIBKY 3 MLJKYPAZOBOIO CTPYKTYPOIO opraxiszamii
3as3Buuail MaioTbh (POPMY IIPOEKTiB OaraToCTOpPOH-
HiX Mi’KHapOJHUX JOTOBOPiB, HOPMU AKMX MOBUHHI
MaTHu IPUMAT HaJ HaIiOHAJbHUM IPABOM IepIKaB,
II0 MiAmucaayW BiANMOBiZHY KOHBEHIIiIO, i IOMHO
KOHBeHIia Habupae umHHOCTI. (3rigHO YyKpaiH-
CbKOTO 3aKOHOJABCTBA, MOAiOHI JOTOBOPH CJif
VKJagaTu 3a yMoBu paTtudikarii, i Taka inimiatusa
TMOBMHHA IOXOAWTH 3 TEKCTY IPOEKTY IOT0BOPY,
OCKiJIbKM JJ1d TaKoi KaTeropii MiskKHapoJHUX LOTO-
BopiB 3akoH YKpaiuu «IIpo mikHApoHI HOrOBOPHU
Yxpainu» He mepenbauae 060B’A3K0BOI YMOBH ixX
parudikarii.)

Ogmak BigcyTHiCTB, 3 0ZHOTO OOKY, AOCTATHBLOI
TOTOBHOCTI ¥ KpaiH-uIeHiB iMIJIeMeHTyBaTH MOAi0H1
KOHBeHIIii, & TaKOK AOCUTh TPHUBAJIUU UYac BCTYIY
TaKUX KOHBEHIIiH Y CHIIY, II[0 TAKOK IOB’A3aHO 3 iX
iMmIeMeHTAaIi€I0, 3yMOBUIIO Bee OiJBIN yacTe BUKO-
pUCTaHHA albTePHATUBHUX (POPM HOPMATHBHO-IIPA-
BOBOTr0 peryxioBanHd. CaMe 10 TaKMX aJbTePHATUB-
HUX (OpPM HANEKUTh aKT, AKUM OyJO MPUAHATTI
B 1994 pori IIpuHINIiB MiXKHaAPOAHUX KOMEPIiAHIX
norosopiB YHIIIPYA [7].

Hespaxxatoun Ha iHguBigyanpumit migxim, oOpa-
HUH Yy paMKax PiBHOMAaHITHUX HAIliOHAJBHUX IIpa-
BOBHUX CHCTEM 3 METOI0 YHiBepcaJsisailili HaIlioHaJb-
HOTO IpaBa, OLNBIICTH Jep:KaB ChOTONHI POOJIATH
KOHKPeTHi Kpoku mo ii peamizamii. Haimeprme, me
BUPOOJEHHS OiJBII-MEeHIN YHiBepCaJbHUX 3arajb-
HO-IIPABOBUX KOHIIEIIIiA IPaBOBOTO PO3BUTKY, IO
BimoOpaskaloTh cyuyacHe OCMMCJIEHHS pOJi IIpaBa
B CYCIiTBbHOMY JKMTTi. 3a3HaueHOI MeTH MOKHA
IOCATTH 3a JOIIOMOTO0I0 PO3BUTKY i BUBHAHHA 3arajb-
HUX KOHIIENIi#l 3a0e3IeueHHs IpaB JIOJUHHI Ta TPO-
MagdHWHA, 0araTOMAHITHHX (DOPM BJIACHOCTI TOIIO.
TaxoMy mporecy TaKo:K CIpUsAe BUPOOJIEHHS OLHO-
MaHITHUX IIPABOBUX HOPM, II[0 PETryJIOIThH chepu
B3aEMOBiHOCHH MixK mep:kaBamu [10].
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IIpukapnamcvruil PUOULHUIL BiCHUK

BucunoBku. OT:ke, B Mi:KHAPOJHOMY IPHUBATHOMY
IpaBi BHACHIZOK IpoIeciB riobamisamii mouasa
CKJIAJaTHCSA BJIACHA CHUCTEMAa OCHOBHHUX 1 JOIIOMIiXK-
HUX J[KepeJ IIpaBa, BaBIAKW SAKUM Bimobpaska-
IOTBCA OCOOJMBOCTI CYUaCHUX IIPUBATHOIIPABOBUX
IpaBOBiZHOCUH. Pe3ynbraTuBHICTH, €()EKTHBHICTS,
a TaKOK IX TeMIIM 3aJIe’KaTh BiJi IeBHUX (PaKTOPiB,
SIK1 BimoOpaskaroTh 0COOJMBOCTI POSBUTKY Ta (PYHK-
IIIOHYBaHHSA HAI[IOHAJILHOTO IIpaBa, a TaKOMK IOTO
MOTeHITias 1 3AaTHICTH N0 TpaHc(OpMAIlil i BILIU-
BOM TIuIofanisamifiuux mporieciB. MixkHapomgHa yHi-
(bixamis TpWBATHOTO IIpaBa 3aBKAW Mae OiIBITHI
BILIVB Ha HAIliOHAJIbHE IIPABO, HiK IPeIMeT, 3 TKOTO0
BOHA BiI0OYBa€THCA, 1 I1e € AyKe BAXKJINBIM aCIIEKTOM,
OCKiJIbKM BiH XapaKTepu3ye HepO3pUBHICTh MijKHA-
POJHO-IIPaBOBOI YHi(hiKaIlil BHYTPIiIITHbOAEPKABHOTO
mpaBa AK €AWHOTO COIIOKYJBTYPHOTO ABUINA IJA
KOJKHOTO CYCIIiIbCTBA.
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Amnoranis

Hoeocad I. B. TeopernuHi 3acagum JOCHiIMKeHHT
nuTaHb yHiikamii MiskHapogHOr0 MPUBATHOrO NMpaBa B
ymoBax riobasmisaii. — Crarra.

CraTTa € JOCTHifKeHHAM mHUTaHb yHipikamii mix-
HapoOJHOTO IPHBATHOI'O IIpaBa B yMoBaxX IjoOajisairii.
Hamu Oysio 3’sicoBaHO, IO PO3BUTOK MiKHApPOIHOTO
mpaBa y Apyriit mosoBuHI XX cTOJiTTA i Ha HOYATKY
XXI cromitTa BigOyBaeThCsA BHACTIJOK CHCTEMHHUX COIIi-
QJbHUX Ta €KOHOMIiUHU3 3MiH, B AKUX B JEII0 CyIepe-
ynuBil (hopMi 3mificHIOETHCA TOEAHAHHS Tyobaisamii Ta
perionamizaiii. JlocuTh BaKJIWBUM iHCTPYMEHTOM TJIO-
Oasrisarii € yHi(hikaiis, 1mo Tako:K iMaHEHTHO BJIaCTHBA
MiKHApOAHOMY IpaBy. BusHaueHo, Io0 MikHapogHa
yHi(iKaIia HaIioHAJIHLHOIO B3aKOHOJABCTBA € MOKJIU-
BOI0 TiJILKM Ha OCHOBi YHi(piKOBaHOTO MiKHApPOIHOTO
mpaBa, a0o 2K 3araJbHOrO0, a60 K B MeKaX PerioHaJIbHOTO
MiXKHApOAHO-IPABOBOr0 CHIiBpobiTHMIITBA. Hamm pos-
KDPHUTO, IO B YMOBAX CHhOTOJEHHA 3aBAAKM B3AEMHOMY
BILIMBY Ta B3a€MOIPOHWKHEHHIO Pi38HUX IPaBOBUX CHC-
TeM I[pPHUBAaTHE IPaBO OyAb-IKOI KpaiHM IIPeaCcTaBJIs-
€ThCA HUBKOI0 €IUHUX [ Kepen mpasa. Cama i cucrema
IIKepes KOKHOI 3 KpaiH MOsKe MeBHUM YMHOM BigpisHA-
THCh, IPOTE HAOIP eJIeMeHTiB K IPAaBMUJIO 3ATUIIAETHCS
rakuM camMuM. OCHOBHA BiAMiHHICTH MOXKe MOJATATH B
ix iepapxii, a Tako poJIi Ta 3HAUEHHI TOr'0 UM iHIIOTO
BUAY, IIPOTe 3 IMJIWHOM Yacy, XapakTep i amicT miepen
mpaBa OyayTh MaTH Bce OiJbIN yHiBepcaJbHUN Xapak-
Tep. BupoBamKeHHA TPUHIIUIIIB MiKHAPOJHOTO IIpaBa
K YaCTHHYU HaIliOHAJbHOI MPaBOBOI cucTeMHu 6ilbITocTi
Jep:KaB MOJKHA CKa3aTH € MePIITUM eTanoM riobasisarii.
3aBAAKYW MPUHIIATIAM BHU3HAUAETHCA 3MICT ycix iHITmxX
IPMBATHONIPABOBUX HOPM, TOMY iX QyHIaMeHTaJIbHE
Ta BUXifHe 3HAUEHHSA Bifl3HAUAE€THCA MPAKTUYHO Bcima
mocaiguukamu. OKpecieHo, IO y3aTaJlbHUBIIM IIPaK-
THKY IMepIINX iCTOpWYHMX eramiB yHidiramii y chepi
MiKHAPOJHOTO IPUBATHOTO IIPaBa BiKe He Y3TOKYEThCA
3 0COOJIMBOCTAMY CYYaCHOTO TAy PO3BUTKY MisKHAPOJ-
HOro IpaBa. YHidikamisa Bce 0i1plI YiTKO BigbyBaeThCsS
K YHiBepcaJbHWN MeXaHi3M PO3BUTKY MiKHApPOIHOTO
mpaBa. 3IiliCHIOEThCA ypisHOMaHiITHeHHS ii cmoco0iB Ta
MeTOZiB B YMOBaX IOCHJIEHHS TobanisaliiHuX mpolle-
ciB Ta GOopMyBaHHA aBTOHOMHUX IIPABOBUX CHCTEM iHTe-
rpamifinux 00’ e€qHAHb. ¥3araJbHEeHO, 10 3BAKAUN Ha
MeTy MiskHapomHoi ymi(ikalii sakoHomaBcTBa, MOXKHA
TOBOPUTH TIPO IPABOBi 0COOJMBOCTI MisKHAPOTHO-IIPABO-
BUX iHCTPYMEHTiB, CIPAMOBAHUX Ha TaKy yHidikariio.
Humu MmoxxyTs OyTH He Jullle MidKHAPOAHI JOTOBOPH, ajie
¥ aKTH «M’ SIKOTO» MiXKHAPOMHOIO IpaBa. Y BY3bKOMY
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CerMeHTi MPaBOBIAHOCHH MiKHAPOJHA VHi(iKaAIiaA MOXK-
JINBA Ha OCHOBi 3BMUA€BOTO IIpaBa.

Kanwuosi crosa: MiskHAPOIHE IPUBATHE IIPABO, YHidi-
Kalisg, riaobamisaiis, mpaBoBa cepa, MiKHAPOZHO-IIpa-
BOBi mizcTaBu.

Summary

Novosad 1. V. Theoretical principles of research of
questions of unitization of international private law in
the conditions of globalization. — Article.

The article is research of questions of unitization
of international private law in the conditions of
globalization. It was found out by us, that development
of international law in the second half of XX of century
and at the beginning XXI of century takes place as a
result of system social and exomomiunms changes in
that in something combination of globalization and
revivifying come true a contradictory form. A fairly
important tool of globalization is unification, which is
also inherent in international law. It was determined
that international unification of national legislation
is possible only on the basis of unified international
law, either general or within the framework of regional
international legal cooperation. We have revealed that
in today's conditions, due to the mutual influence and
interpenetration of different legal systems, the private
law of any country is represented by a number of single
sources of law. System of sources each of countries can

definitely differ, however the set of elements as a rule
remains to the same. A basic difference can consist in
their hierarchy, and also role and value of that or other
kind, however in time, character and maintenance of
sources of right will have all more universal character.
Introduction of principles of international law as parts of
the national legal system of most states can be said is the
first stage of globalization. Due to principles maintenance
is determined all other mpuBaTHOmpaBOoBUX norms, that
is why them a fundamental and initial value is marked
practically all researchers. Outlined, that generalizing
practice of the first historical stages of unitization in
the field of an international private law already does
not comport with the features of the modern stage of
development of international law. Unification is taking
place more and more clearly as a universal mechanism
for the development of international law. Its methods
and methods are being diversified in the context of
strengthening globalization processes and the formation
of autonomous legal systems of integration associations.
It is summarized that, taking into account the goal of
international unification of legislation, we can talk about
thelegal features of international legal instruments aimed
at such unification. They can be not only international
treaties, but also acts of "soft” international law. In the
narrow segment of legal relationships an international
unitization is possible on the basis of ordinary right.

Key words: international private law, unification,
globalization, legal sphere, international legal grounds.
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nepwiuii cexpemap 8i00isy aHANI3Y, NAAHYBAHHA MA IHPOPMaAYil
Jlenapmamenmy Koncyabevbkoi cayxou Minicmepemea saxopdonHux cnpag Ykpainu

MNOCBITYEHHA KOHCYJIOM HIJIFOBHUX TOTrOBOPIB: CIIIBBITHOMEHH S HOPM
3ARKOHY YKPAIHH «ITPO MIKHAPOJHE ITPUBATHE ITPABO» TA MIdKRHAPOJHUX TOI'OBOPIB

loBopsaum mpo cmiBBigHOIIEHHS HOPM 3aKOHY
Yxpainu «IIpo miskHAposHe mpuBaTHe mpaBo» [1]
(Hamami-3aKoH) Ta HOPM MiKHAPOZHUX JOTOBOPIB
I0/I0 NLIIOOHUX JOTOBOPIB PO3MOYHEMO AaHAJMi3 3i
cT. 3 3aKoHy, Je WAeTbCd IPO: «AKUWO0 MiHHAPIOO-
Hum 002080poM YKpainu nepedbaiero iHuLi npasuaa,
Hi% 86CTMAHO6JEHT YUuM 3AKOHOM, 3aCMOCOBYIOMbCA
npasuna yvozo MixHapodnozo dozosopy». TobOTo,
MiKHApPOAHI TOrOBOPW MAlOTh IepeBary Haj IIpaBu-
JlaMu, BCTAHOBJIEHUMHU Y 3aKOHi, aJje Iie MOJOMKeHHs
3aK0oHY BapTO PO3TISIaTH B [ii.

Haiimeprioto morpebye ananisy KomBeHiis mpo
IIPAaBOBY JOIIOMOTY i ITPaBOBi BiTHOCHHY Y IIUBiIbHUX,
cimeitnux i kpuMinaapHUX crpaBax[2] (Hazani- Kos-
BEHIIif), AKY pamupiko6ano i3 3acmepexrceHHAMU
3akxonom Yrpainu N 240/94-BP 6id 10.11.94 p. II]odo
8HACAI00K PO3noyamoi Hew 8iliHu npomu YKpainu.
Ane wodo inwux Kpain, axi pamupixysanu yio Kou-
eenuin eona € 0Oitoyorw. 1la Kousenmisa me MicTuTh
OKPeMUX II0JIOKEeHb IIPO MLIIO0HI I0roBOpH, aje
B cT. 27 MaoTh MicIle IpaBWJa IOJ0 BU3HAUECHHS
3aCTOCOBYBAHOI'O 3aKOHOJABCTBA 10 BPEryJIOBAHHSA
TIPABOBITHOCUH MiK MIOAPYKIKAM, BUXOIAUN 3 TAKUX
o0cTaBuH:

1) AKINO mOAPY:KIKA Ma€ CIIiJIIbHE MicIle TPOKH-
BaHHSA B OJHIi# i3 KpaiH, [0 X MPAaBOBiIHOCUH 3aCTO-
COBYETHCS 3aKOHOZABCTBO ITiel Kpainu. Omoxe, Ha
Hawy Oymky, 00 yux npasosiOHOCUH KOHCYIU He
marnmy 6y0v-1K020 8iI0HOULEHHA | NOCBI0UeHHS ULILI00-
Ho20 002080pYy Mae 30ilicHI08aAMUC HOMAPIYCOM Yi€l
Kpainu';

2 ) AKIIO OAWH 3 IOAPYKIKSA MIPOKIBAE HA TEPUTO-
pii oxuiei Horosipuoi Croponu, a fpyruii — Ha Tepu-
topii inmroi [orosiproi Croponu i mpu 1ibomy 00uABa
3 IOAPY KK A MAIOTh Te caMe TPOMAaIAHCTBO, IXHi 0cO-
Oucri i MaliHOBI IIPABOBIMHOCWHY BU3HAUAIOTHCS 34
3akoHojaBcTBoM Tiei [orosipHoi CrTopoHm, rpoma-
IAHaMU SKoi BoHU €. B makomy eunadxy, Ha Hauy
OYMKY, HAZOJOC MAE CMABUMUCSA HA Z2DOMAOIHCMEI
000x 3 nodpyxcxs i 8i0nosidHo, Koau il0emovcs nNpo
epomadsH Ykpainu, mo KoHcya Yxpainu mae 6ymu
Hadinenull N0BHOBANECHHS 3 NOCBIOUEHHA ULLIOOH020
dozosopy;

1 TIPUMITEKA: Tyr i Hagai KypcuBOM HABELEHO aBTOD-
cbKe TayMaueHHsa HopM KonBenirii.

© €. €. Dypca, 2022

3) AKII0 OAWH 3 TOAPYKIKSA € TPOMAIAHUHOM
onuiei foroBiproi Croponu, a [lpyrui — immoi J{oro-
BipHOi CTOPOHU ¥ OZWH 3 HUX IIPOKMBAE HA TEPUTOPIi
ofHiel, a apyruit — Ha TepuTopii inmoi orosipHoi
Croponu, To iX ocobucTi i MaliHOBI IPaBOBiTHOCHHY
BU3HAUAIOThCA 3a 3aKoHOmaBcTBOM [lorosipuoi Cro-
POHM, Ha TePUTOPil AKOI BOHM MAaJU CBOE OCTAaHHE
cminpHe Micrme mpo:kuBaHHA. Ha nawy 0ymky, ye
NUMAHHA Bupiwumu CKAA0HO, OCKILbKU, HABIMY,
npu 6CMAHOBJLEHHI PaKmy cniivbH020 nepedyeéanns
noopyxcxcs 8 00HIU 3 KPATH, NUMAHHA 11020 CNiNLHO20
Micys NPOHUBAHHA MONCHA 6CMAHOBUMU, AK NPA-
8U.J10, IuUle i3 ix ci8, a He dokymenmanvHo. Haepad
YU YKpaiHcvKi epomadsanu 30epicaromb 002060pu
operdu xcumaa abo 3a8x0u 30ilicHIOIMb peecmpa-
Uit iHUL020 3 NOOPYXHCHCA — iHO3EMHO20 2DOMAOAHUHA
8 ceoemy Humai mowo. Tomy maruil kpumepiil ax
KOJAUULHE CNiJlbHe Micue NPONUBAHHL MONCHA Opamu
3a 0cHO8Y 014 6CMAH0BJEeHHA 3AKOH00ABCMEA, AKe
mae 3acmocosysamucs 00 8pezyni06aHHA 610HOCUH
nodpycxcs. Binvue moeo, y yvomy xpumepii itd0emuvcs
NPO MUHYAUL 4AC, OMIHCe BIH MONCE BUKOPUCTOBYEA-
mucs 6 cydax, a He npu noceidyenni uL16H020 0020-
80py, axuil 0yde diamu 6 MaildymHvLOMY.

4 ) fAxrmo ocobu, 3a3HaveHi B myHKTi 3 miei crarri,
He MaJii CIIJBHOTO NIPOMKWBAHHA HA TEPUTOPiAX
HoroBipaux CropiH, 3aCTOCOBYETHCSA 3aKOHOAB-
ctBo loroBipHoi CTOpPOHM, yCTaHOBA AKOI PO3TIANAE
cupaBy. He dugenauucy Ha me, Wo Yy UbOMYy NYHKMI
iidembvca npo posenad cnpasu, Ha HAWy OYMKY, 6iH
Mae npaMe Gi0HOWeHHA 00 KOHCYi6 i mae cnpuil-
mamucsa ax eudip npasa A604HuM waaxom. Toomo,
Y pa3i 36epHeHHS HaApedeHUX abo noopYyHicxs 3a
nocgiduenHAM Wa00H020 002060pY 00 KOHCYLa YEDA-
iHu, ocmauHill mae nocgidyumu wabHull 00208ip,
00HaK auwe 3a 3axoHodascmeom Yxpainu. Beadxca-
EMO MAKOXNC, WO Yell nyHKm mae Oymu 3a2a1bHUM
i nozaunymu nonepeoriil, OCKiIvKU He NOMPIOHO, HA
Hawy OYymMKY, n030a8AAMU HAPELEHUX MA NOOPYHCHCS
npasa 6ub0py 3aK0H00ABCMEA, AKe MAE 3ACMOCO8Y-
samucs 00 8pezyI06aHHA iX 610HOCUH;

5) IIpaBoBigHOCHHU HOAPYKIKA, IO CTOCYETHCS
IX HepyXOMOro MaliHa, BUBHAUAIOTHCA 32 3aKOHO/IaB-
crBoM JloroBiproi Croponu, Ha TepuTopii aKo0i 3HA-
XOJUTHLCS IIe MaiHO.

6) ITo cmpaBax mpo ocobucTi i MaitHOBI IpPaBOBiI-
HOCHHU MOJPYKIKA KOMIIETeHTHi ycTaHoBu [[oToBip-



Bunycx 2(43), 2022

133

01 CTOpOHM, 3aKOHOABCTBO AKOI MifIIrae 3acTocy-
BaHHIO BiToBigHO M0 yHKTIB 1-3, b miei cTarTTi.

Bunukae saraibHe NHTaHHS, a UM MOJKHA ITi
moso:kenHa KomBeHmii cmpuiiMaTié SK IIpaBuUIia,
K1 CTOCYIOTBhCS TOCBiJUEHHS IILIIOOHMX TOTOBO-
piB, 30KpeMa, i KoHcyJoM? BBaikaemo, 10 MOXKHA,
OCKINIBKM YacTMHA ILTIOOHWX OTOBOPIB ITOCBimUy-
€ThCS B TIepiof a0y, TOMY i Ma€ 3aCTOCOBYBATHCS
BiJIIOBiHE 3aKOHOZABCTBO.

[lomo HapeueHWX, TO MOKHA HAIMOJATATHA HA
TOMY, II10 IIPH ITOCBiUeHH] IIIII00HOTO JOTOBOPY BOHU
BIIpaBi 3pificHioBaTH BUOip mpaBa K 3TiTHO IPUH-
Uy cBOOOAM JOTOBOPY, Tak i 3a u. 1 cr. 5 3akomy
Yxpainu «IIpo miskHapogHe MprBaTHE IpaBo». Tak,
JedKi HAYKOBII 3a3HAUaiOTh: «..HaBiTh CHOTOMHI
IJIsT CiMeHHOTO IIpaBa IIEBHUX [IepP/KaB XapakTep-
HUM € BEePXOBEHCTBO YOJIOBiKa; y 0aratbox Kpainax
OOHUHI B30epira€ThbcAd HEPiBHONpABHE IIOJOKEHHS
yoJsioBika # apy:kumHM B cim’i. L{uBinbHI Komekcu
TaKUX [OepP:KaB IependavaTh NILIIOOHUH TOTOBIp,
SKUHN YKJIAJAEeThCA N0 ILTI00Y I 3aKpimiioe, HacaM-
mepen, IMpaBa Y0JI0OBiKa Ha MAWHO APY:KUHM, TOOTO
HneTesa Ipo 30eperKeHHS, X0U i Y 3BYKEHOMY
BUTJIALI, BHAUHUX IIepeBar B YIPaBJiHHI MaiiHOM
i BupimenHi MaTepialbHNX TUTAHb NIIOOY 32 YOJIO-
BikoM. fIK 3a3HaueHO B JiTepaTypi, Ii mepeBaru Ipo-
TOBKYIOTDH 30epiratucsa i nouuHi B AprenTuni, Bpa-
smiii, Icmanii, e 40JI0BiK BUPIiITye OCHOBHI MUTaHHA
VIpaBIiHHA MaiHOM»[3, ¢. 38-41]. Ase & Taki cami
YMOBM ULIOOHOTO JOTOBOPY MOMKYTH 3’ ABUTUCI
¥ B yKpaiHCHKill MpaKTHUIll He B CUJY IOCHJIaHHA HA
3aK0HOJABCTBO MEBHUX KPAaiH, a BHACTIOK OasKaHHSA
CTOPiH ZOroBOpPY i He 060B’A3KOBO, ITOO MEBHI mepe-
Baru OyJau HajaHi 4oaoBiKy. SIK Ha Taki ymMoBUM Mae
pearyBatu KoHcyan? [[oBoi yacTo B OKpeMux yKpaiH-
CBKMX CiM’IX BiKe NOMIiHYy€ TeHJEeHIIifd, II[0 YOJOBIK
3apo0Jisie TPoIi, a KiHKa ixX 30epirae i BuTpauae Ha
motpebu cim’i, BUXOBYE AiTell Ta 3aiiMa€eThCs BeIeH-
HAM JOMAIIHBOTO rocmogapcTBa. OTike, GaKTUUHO,
yIIpaBJif€e CIIbHIM MAaHOM TIOADPYKKA.

B immmx kpainax, dKi mpuemHAJHCS OO0 IIpoa-
HasmizoBanoi KomBenIrii, mpaBa KiHOK TpaguIiiiHO
oOMe:keHi, ajme Taki TpaauIlii HapomiB CBiTY Hape-
yeHi MaiOTh BPAaXOBYBATM Ta BUBHAUATUCI 3i CBO-
iMu mmaHaMu Ha MaitOyTHE II[OAO0 CILIBLHOTO KUTTS
B meBHi# Kpaini. Tomy IM mpu BuUpiIIeHHI 1IHOTO
MUTAHHA JOUiJbHO BUXOIUTH 3 TAKUX JBOX KpHUTe-
piiB: Micia posTalnryBaHHA HEPYXOMOIr'o MaliHa Ta
IIPaBOBOTO PERUMY i TpaAUMIii KpaiHu, B AKill BOHU
MaioTh HaMmip cmiibHO TposkuBaTu. llpum 1MBOMY,
3aKOHOJABCTBO KpaiHM MOKe OyTH Hanmporpe-
CUBHIIINM, ajie TPaAuIlil maTpiapxaJbHUMU, TOMY
Bapro Opatm n0 yBarm Ii oOcTaBuHU. 30KpeMa,
mio KomBenmito parudirkysanm Taki Kpaimm: Pec-
myoOaika Bimopycs, Pecny6mika Moamosa, Pecmy-
oaixa Bipmewnis, Pocificbxka ®@egepamnis, PecoyOmika
Kasaxcran, Pecny6aika Tamxukucran, Kuprusska
Pecny6mika, Typrmenucran, YKpaina, Pecy6rika

YsberucTaH, ame MU He OyZeMo HagaBaTH KOMEH-
Tapi ganiit ingopmarii.

XapaxTepHo, 1110 TOLi0HO [0 TOJI0KeHb cT. 27 1miel
KomuBeHirii periaMeHTOBaHi i BiJHOCHHY TOAPY KK
y YOTHPHOX IYHKTaX cT. 26 [loroBopy Misk YKpaiHoio
i JIutoBchKOI0 Pecy0rikor0 Ipo mpaBoBY LOIOMOTY
Ta MIPaBOBi BiTHOCWHY Y IUBiIbHUX, CIMEHUX 1 KPHU-
MiHaTbHUX crpaBax[4], y cT. 26 [JoroBopy Mixk YKpa-
imoto Ta Pecmy0urikoio I'pysis mpo mpaBoBy JOIOMOTY
Ta IPaBOBi BiIHOCHHMW y MUBLIBHMUX Ta KPHUMiHAJb-
HEX cupaBax[b], y cr. 26 IloroBopy Mixk YKpaiHoiO
ta EcTorchK010 Pecy01ikoro Ipo mpaBoBy JOIIOMOTY
Ta IPaBOBi BiTHOCHHM y MUBLIBHMX Ta KPHUMiHAJb-
Hux cupasax[6], cr. 25 [JoroBopy Mik YKpaiHOW Ta
JlaTBificbkoi0 Pecmy6Iikof0 mMpo mMpaBoOBY JOMOMOTY
Ta IIPABOBi BiIHOCMHU Y IWBIIbHUX, CiMeHHUX, TPY-
IOBUX Ta KPUMiHANIBHUX cpaBax|[7].

Tobro, HaBemeHi y cr. 27 manoi Kousenrii ymosu
00’€KTUBHO POBIIiHIOIOTHCA AK OOPYHTOBaHi, OTHAK
B IeAKNX MiKHAPOAIHUX JOTOBOPAX IIi MUTAHHS B3a-
rajii He perJIaMeHTYIOThCS i ITe He 3BasKaoun Ha JoOpi
CTOCYHKM Mixx Hammumu Kpaimamu. [{ng npukaady,
y Horosopi mizxk Yrpainoio i Kuraiicbkoio Hapogaoro
Pecny6rikoio mpo mpaBoBY AOIOMOTY V IIMBiIBHUX
Ta KpuMiHaIhHUX cupaBax[8], B Yroxi mixk Ykpai-
Hoi0 Ta I'perbKoio Pecmy0/iKoo Ipo mpaBoBY AOIO-
MOT'Y B IMBLThHUX ciipaBax[9], 6idcymui ymosu uy000
6pezynI06AHHA TPABOBIIHOCUH MiK IOADYKIKAM.
I me He 3BasKalouM Ha Te, 3HAUHA YACTHHA TPOMAJIH
YKpaiHu aKTUBHO Mirpye, a TaKOK HEIIOOAWHOKMIMU
€ BUMagKy npubyTTa B YKpainy imirpantis 3 Kurato
Ta FPOMAJAH iHIMNX IEePKaB.

3apas yKpaiHChbKa 30BHIIMHS MOJITHKA € aKTUB-
HOI0, YNM BapTO CKOPUCTATHCS I JOTOBHUTH JBOCTO-
POHHiI OTOBOPM TPO TPABOBY MOIOMOTY IIOJIOKEH-
HAMY TIPO BPETYJIIOBAHHSA CiMEHHUX BiTHOCHH, 11100
KOHCYJM B3JaTHi OyJum OpieHTyBaTHCS, SKe IIPaBO
HapeueHi a00 mOAPY:KIKA o0mpae, AKi yMOBM IIT0O0-
HOTO JJOTOBOPY € TOMYCTUMUMH.

dxmo ik KpaiHolo TepeOyBaHHA KOHCYJA
i YKpaiHOIO He YKJAaZEeHO IOrOBOPIiB IIPO IIPABOBY
IOMIOMOTI'Yy B IMBITbHUX 1 ciMeNHUX cIIpaBax, TO KOH-
CyJI Ma€ OiATHU BiAmoBigHO m0 3aKoHy YKpainu «IIpo
MiKHaApOAHe IpUBaTHE MIPaB0», KOJU ¥ IIPABOBigHO-
CUHAX € iHOBeMHUI eJIeMeHT, 30KpeMa, xoua 0 omuH
YYaCHUK IIPABOBIIHOCHH € I'POMAAAHIHOM YKpaiHu,
AKUU TPOKMBAE 3a MeXaMu YKpaiHu, iHO3eMIleM
a00 0co6010 6e3 TPOMAaIAHCTBA.

Ilpu npomy, BuU3HAIOUM TPOMajAHUHA YKpaiHU,
AKWH TPOKMBae 3a MeKamMu YKpainu, 0e3 yTou-
HEHHSA CTPOKIB TaKOro NMPOKMBAHHSA, MOTO CTATyCy
MM Ma€eMO CIIpUIMATH H0T0 AK iHOBeMHUI eJIEMEHT —
cy0’eKT, 1110 Ma€ TIIyMaunTuCA BigmoBigmo fom. 1 4. 1
ct. 1 3akony Yipaiau «IIpo mi:kHApOIHE TpPUBATHE
mpaBo». OnHAK, TaKe MPaBUJIO IIPH HOT0 3aCTOCYBaHHL
3a crarramu 59 Ta 61 1pOro K 3aKOHY Mae iHITMH
e(eKT, OCKIIbKY MOAPYIKIKA MOKe 00paTu A pery-
JIIOBAaHHS MAaHOBMX HACIiAKIB 11100y IpaBo:
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— 0cO0MCTOTO 3BaKOHY OTHOTO 3 TIOAPYKIK;

— IIPaBO [eP:KaBU, V AKill OJUH 3 HUX Ma€ 3BU-
yaiiHe Miciie mepedyBaHH;

— CTOCOBHO JO HEPYXOMOT'O MaiiHa, IpaBO JAep-
JKaBU, Y AKiN 3HAXOMUTHCS 1€ MAHO.

Buxoguts, 1m0 rpoMagaHuH YKpaiHu, SKUHA IPO-
JKUBAE 3a KOPIOHOM, MO:Ke 00paTu mMpaBo 3a TphOMa
BapiaHTaMm, AKIIO MicIle PO3TaITyBaHHS HOT0 HEPY-
XOMOTO MaiiHa — TpeTd Kpaina. Aje X y TakoMy
BUNAAKY MH TOBOPDMMO IIpO ILIOOHWH [JOTOBIp,
a He IIPO IIPaBO BJIACHOCTI HA HepyxoMe MaiHO. IIpu
TAKOMY IiAXO0[i 10 BPeryJIOBaHHA ILIIO0OHUX BiTHO-
CUH BapTO YTOUHIOBATU HA3BY TAKOT'0 AOTOBOPY, Ha
3PasoK, SIK: «ILIIOOHUH TOTOBIp IIOZO HEPYXOMOTO
MaiHa» TOIIO.

3Bifcu BUMIMBATHME I iHIIIA HEY3T O KeHiCTh, 1110
3yMmoBJieHa 4. 2 ¢T. 61 11b0r0 2K 3aKOHY, 1110 BUOpaHe
IIPaBO MPUINHSIE 3aCTOCOBYBATHUCA Y Pasi 3MiHM 0co-
OucToro 3aKoHY (CJIif po3yMiTH rpoMamsHCTBA) ab0
3BUYANHOTO MicIsd mepe0yBaHHS TOTO 3 MOAPYKKI,
JI0 0COOMCTOTO 3aK0OHY a00 3BUUAHOI0 MicIid mepedy-
BaHHS IKOT0 0yJI0 IpKB’ 13aHe oOpaHe mpaso. OfHAK,
3B’AB0K Mixk craTTamMu 59 Ta 61 3axkoHy BTpaua-
€THCA, OCKLIBKY B TAKOMY Pasi Ma€ MPUIUHATH CBOIO
Iifo i MIII00HUI JOTOBip, Ae 3adiKcoBaHe MpaBo, 10
3aCTOCOBYBATHMEThCSA JO ILIOHNX BigHOCHH. BBa-
JKAeMo, IO y ILIIOOHWE TOTOBip MOKHA BHOCHUTH
3MiHM 1 HaBiTH 3MiHIOBATU IIPABOBUU PEKUM MaliHA
TOAPY:K:K s, aje IIII00HUI JOT0Bip He MOBUHEH IPH-
IUHATHU CBOIO Jil0 V 3B’ A3KY 3 Iepei3foM HOAPY KK
B iHIIIy KpaiHy.

ITo cyTi, yKnameHuii ma00HNTH JOTOBip — 1€ 0CO0H-
CTHH 3aKO0H JJIS MOAPYKIK, TOMY HOT0 IIPaBOBE 3HA-
YeHHS He MOXKe 3aJIeKaTH Bif Tiel Kpainu, e MeIKae
TOAPY:K:K s, a Ioro Aid a00 Horo MpUINHEHHSA 3yMOB-
JIeHa iX CIiTbHUM BOJIeBUSABIEHHAM. ToMy @ y 4. 2
ct. 61 3akony Yrpainu «IIpo mikHapOAHE IpUBATHE
IpaBo» aBTOPM MaJjX Ha yBasi, CKopiml 3a Bce, 10
HOBE IIPABO 3aCTOCOBYETHCA 3 MOMEHTY MOCBiTUeHHSA
ILTI00HOTO TOTOBOPY, a He mLIo0y. Ile MoxkHA mosc-
HUTHU THUM, IT[0 BCA I HOPMAa IIPUCBSIYEHA MAaMHO-
BUM BiTHOCHMHAM IIOAPYKIKA, & HOBUH eTam B TaKUX
BiflHOCHMHAX — IIe IOCBifUeHHS IIII0OHOTO JOTOBOPY
TMOIPYKIKAM.

OueBuIHO, 110 KOHCYJI Ma€ po3’ ACHUTH Ti MpaBoOBi
HACHiKY, AKi BUHUKHYTD ¥ MOAPYKIKA, KOJIU BOHU
mocBiguaTs mumoOHuUI morosip. Ilpm mpomy, BapTo
OpaTu 1o yBaru, Imo YacTrHa IpoMaaH JK1uBe 0e3 pee-
cTparii by i 0yab-IKUX MUCEMOBHUX 30008’ 13aHb,
YacTUHA PEECTPYE Peiriiiai maobn, ane He PEECTPYeE
o0y B opranax [IPAIICy, SKII0 OCTaHHLOTO He
BUMAarae IepKBa, YaCTUHA PEECTPYeE NLIOM B Opra-
Hax [IPAIICy,y KoHCyJIa, ame Hi XTO He 3a60pOHSE
IrpoMafisiHAM YKJIAZATH TOTOBOPH PO CIiJIbHE KUTTSA
Oe3 peectpamii mmo0y, Hanpukaad, Ha KIITAJIT
Opasmibcbkoro IloroBopy mpo moGaueHHA abo ita-
Jdificbkkoro [loroBopy Ipo CIijJibHe TIPOKUBaHHA.
3oKpeMa, iTamilficbKHii OTOBip MOBHICTIO PEry.Iio-

€TbCA 3 TOUKU 30py (hOpMHU, BMICTY Ta HACHIKIB Tak
3BaHUM «3akoHOM Yipirua» (Ne 76 Bix 20.05.2016)
1 MOXKe MicTHTH:

— y3roKeHe PEryJioBaHHS METOAIB CUPUAHHS
moTpedam

CIIiJIBHOTO JKUTTSA, BUBipeHe BiAIIOBiAHO IO IOCa-
noBoi i mpogecifimoi un moOyTOBOI IIpales3zaTHOCTL
KOKHOTO;

— BuOip peKUMy IOPUAUYHOL CIiTBHOCTI MaiiHa,
IJIA AKOTO 3aK0H

MIOCUJIAETHCA Ha ITpaBuja, MPOJUKTOBaHi y cIipaBi
o6y, BaskauBicTh Ib0T0 BapiauTy, AKUE y 0y Ib-
SAKOMY BUIIAJKY 3aBMKIU MOKHA 3MiHUTH 3a TOIIOMO-
TOI0 aKTa, II[0 Mae Taky caMy (popmy, AK i mepBicHUM
JOTOBip, PO3YMi€ThCs, BPaXOBYIOUM, 1[0 HA BigMiHy
Bizm Toro, 1110 BigOyBaeThCs MM cy0’€KTiB, AKi mepe-
0yBaioTh y MLI001 UM IMIUBLIBHOMY ILII001 (13 AKKX,
Yy MOBUYaHHI CTOPiH, 3aCTOCOBHUM MAaWHOBUM DEeKU-
MOM 3a 3aMO6YY6AHHAM € IOPUIUUYHA CILIBHICTH
aKTUBiB), CIIiBMEITIKAHIIi He HAOYBAIOTH 1HIIIOTO CMa-
mycy, TOMy KYIiBJIA Ta NOZAJbINEe YIPABIiHHA
HUMM aKTUBAMU PETYI0I0THCA HOPMAaMHU 3aTaJIbHOTO
mpaBa. II[o6 BimcTynmuTu Bix mux mpaBmi, mMOTPiOHA
cnerianbaa yroga[10].

OnHak, ocTaHHI JOTOBOPY HE MOXKYTH OTPIMYBATH
HAa3BY ILTIO0HNX , TOMY I[LIKOM MOKJIMBIAM MOKe Oy TH
Tepexia BiJ MOTOBipHMX BiJHOCHH CIILIBHOTO JKHUTTS
0 IILTFOOHOTO JOTOBOPY, IIf0 TAK caMo OyZe BUMAaraTu
(hixcamii mpaBa, AKe 3aCTOCOBYBATHMETHCS IO BPEry-
JIIOBaHHSA MOAPY:KHIX BigHOCKHH. IlepeayMoBOIO IILI00-
HOTO ZIOTOBOPY MOJKe CTaT! I JOTOBip IIPO 3apyuUHU
3 eJIeMeHTaMH TOMePeIHBOTO JOTOBOPY IIOZ0 HACTYII-
HOTO IIFOOHOTO JOTOBOPY. 3BiCHO, IO TPUMWHEHHS
Iii mogiOHMX He ILIIOOHUX JOTOBOPIB TaK CaMO BapTO
IMeBHUM UYMHOM (DiKCyBaTH, a came: TOTOBOPOM IIPO
IPUIMHEHHS mo0aueHb ab0 CIIiTFHOTO IPOKMBAHHA.

Aute 3HOB TaKu IiJKPECINMO, IO MLIIOOHUH JOTO0-
Bip — Ile OCHOBHUU 3aKOH [JIA IOAPYKIKSA, 1[0 MOKE
OyTu migTBepm:KeHo I u. 3 cr. 5 3aKoHy YKpaiHm
«IIpo wmixHapomHe mIpuBaTHe NpaBo» (Hagaui-3a-
KOH), Jie BCTAHOBJIeHA MOKJIMUBICTD 3MificHUTH BUOip
IpaBa IIOoA0 IPABOUMHY B IiJoMy abo #oro oxpemoi
yacTuHU. B TakoMy BapiaHTi MaTMMe MicIle CHHTE3
IBOX IIPABOBUX CHCTEM, IO TaK CaMO 3YMOBJIEHO
TIPHUHITAIIOM CBOOOAM JOTOBOPY Ta BOJIEIO CTOPiH [OT0-
Bopy. I xoua B 4. 4 cT. 5 3aKoHY 3p00JI€eHO HATOJIOC HA
TOMY, 1110 BuOip IIpaBa IoJ0 OKPeMUX YacTHH IIPaBo-
YUHY TOBUHEH OyTH IBHO BUPAKEHUM, HAM 31a€ThCS
TaKa BUMOTa 3aKOHY CYIIepeUnTh MIPUHIIUITY CBOOOII
JOTOBOPY, OCKiJIBKH B OCHOBI OTOBOPY JIEXKATh IIpaBa
Ta 000B’ A3KY MOAPY KK, a He IPABOB1 CUCTEMU.

IIpu npomy, He MOKHA BU3HABATH CBOOOIY JOTO-
BOPY a0COJIIOTHOIO, OCKLIBKY B TAKOMY pas3i MOKYTh
MOPYIIyBaTHCSA IIpaBa Ta iHTepecu iHIMUX 0cib. Aje
AKi mpobseMu MOMKYTh BUHUKHYTH, KOJU YacTHHA
IoroBOpy Oy[e CKiIameHa 3TigHO YMOB 3aKOHOZABCTBA
Yxpainu, a yacTuHA 3TiJHO HOPM HIMEIBKOTro abo
MeKCHKaHCBKOTo mpaBa. ['oji0BHe, 11100 1Ii yMOBU He
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CyIlepeunaIn OJHA OJHil, a mpaBa Ta 000B’I3KH CTO-
pin Oyoiu KoHKpeTHUMY i 3xificHerruMu. [1i KpuTepii
Il Mae, Ha HAITY IYMKY, BiICTEKYBATHA KOHCYJI.

IHma piu, 1m0 K0BOJIi YacTO B JOTOBOPaX Ma€ KOH-
KPeTHU3allio JMINe YaCTuHA ITPABOBIAHOCHH, a IIOA0
immmoi yacTUHU POOUTHLCS BiACHIKA IPO Te, IO BCi
HEY3TOM:KeHi CTOPOHAMM YMOBM [IOTOBOPY OYIYTH
peryiioBatucsa 3akonogaBcTBoM. Ock B TaKoMy pasi
i1 Mae 0yTH KOHKPETHU30BaHe, 10 HOPM SKOT0 3aKOHO-
JIABCTBA BiCMJIAIOTH CTOPOHU JOTOBOPY, KOJU BOHU
3HAXOATHCA M1/ IOPUCAUKITIEIO PIBHUX AePIKaB.

B KoHTeKcTi HaBemeHOr0, BaKKO IIOT'OJUTUCS
3 O3UIlier0 THX (haxiBIliB, AKi BBAMKAIOTD, 1110 IIII00-
HUY IOTOBIp — Ile, IEPIII 3a BCe, YIofla NPo BUPiULEHHA
CNIPHUX NUMAHb KUTTA ciM’i, YKIageHa MiXK oco-
0aMu AKi BCTymaioTh y 1mLIi06, abo momgpy:xsxam[11],
TOOTO B TaHOMY BapiaHTi IPOMOHYETHCA ILIIOOHMIM
JIOTOBip cIpuiiMaTy AK Pe3yJabTaT BUPilIeHHA CIOPY.
Ha mam gymKy, mLio0HHE JOTOBip — Ile B3aeMHIL
30008’ I3aHHA HMOAPY:KIKA HA MPEAMET iX CIiIBLHOTO
JKUTTS B MAOYTHBOMY, IIPUPOAHEBO, IIT0 3 I[LOTO IPH-
BOJY MOXKYTB OYTH CIIOpY i BUPOOJIEHUH KOMIIPOMic-
HUE Bapimar morosopy. OmHax, 3arajbHe CIPAMY-
BaHHS IIIOOHOTO JJIOTOBOPY — 3aCTEPerTH Hamepes
CIIOPH, KOHQIIKTH i BUSHAUUTH CIIOCOOU CILJIBHOTO
JKUTTS MOAPYKKS Ta immi ymoBu. CaMe TaK KOHCYJIN
MalOTh XapaKTepUsyBaTH MNLIOHUN [OTOBip, 1100
7ioro 0aKaJIu MOCBiJUNTH CTOPOHHU JOTBOOPY.

ARmo K caigyBaTy 3a JYMKOIO TaHOTO aBTOPA,
IIT0 «IILII00HUM JOTOBOPOM PETYJIITHCS JIUIIe Mali-
HOBI BiIHOCMHU MiX HOJPYKIKAM, BU3HAUAIOTHCA
ixmi MaiiHOBI mpaBa Ta 000B’I3KM, a TAKOK MAaiHOBL
ImpaBa Ta 000B’ ABKY MOAPYKIAKI AK 0aTbKiB» [11], TO
JIOCTaTHLO 3MIiHUTM HA3BY JOTOBOPY i MO:KHA Oyme
perjiaMeHTyBaTH B JOTOBOPI i iHIII IUTaHHA, AKi CTO-
POHU IOTOBOPY BBAKAIOTh iCTOTHUMU JAJIS CBOT'O Maii-
OyTHBOT'O JKUTTA.

IIpoananizoBaHa aBTOPOM MHOXKMHA CAlTiB iHO-
3eMHUX HOTapiyciB [ae mifcraBu 3poOUTH BUCHOBOK
po Te, 1[0 Ha BiAMiHY BiJ yKpaiHChKOI IpaBOBOL
cHCTeMH, iHO3eMHi (paxiBIli He HOIIMPIOIOTH HAIpa-
IIbOBaHI HUMU IPOEKTHU JOTOBOPiB, He BUCBITIIOIOTH
my0JriuHO BacHi cxeMu poOOTH 3 KJIi€HTaMMU, a JIUIIIe
BCTAHOBJIIOIOTh Ti BUMOTH IO HOKYMEHTIB, AKi KJIi-
€HTaM HeoOXiTHO MaTy Ipu cobi, KOJIU BOHU 3BEPTA-
I0ThCA 10 HoTapiyca. OTiKe, KOKHUN MOTOBip CTBO-
poeThed iHAMBIAYaAIbHO, a He 3a mabjaoHoM. IIpm
IbOMY, B Mepe:ki [HTepHeT HeMOKINBO 0YJI0 3HANTH
JOTOBOPiB 3 iHO3EMHUM €JI€MEHTOM, I00 OLiHUTH
CKJAHiCTh POOOTHM 3 MiATOTOBKM Ta IIOCBigueHHS
TaKMX TOTOBOPIB K HOTApiycaMu, TaK i KOHCYJIaMu.
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AHoTanis

@Dypca €. €. IlocBiTueHHA KOHCYIOM ILTIO0HUX TOTO-
BODIiB: cliBBiTHONMIEHHA HOPM 3aKoHY YKpainu «IIpo mix-
HapoJ/iHe MPUBATHE MPABO» Ta MisKHAPOTHUX JOTOBOPIB, —
Crarrs.

Y crarTi mpoaHai30BaHO isMbHICTH KOHCYJIA i3 BUM-
HeHHsA TaKoi HoTapianabHOI Aii AK MOCBigUEeHHS HLIIO0Y
dK HapeueHHMMU, TaK 1 HOAPYKKAM. Y 3B dA3KYy 3 THUM,
II0 YKPaiHCBKHUU KOHCYJ 3IiHICHIOE CBOIO MifJBbHICTH Ha
TepuTOpii iHO3EMHOI Iep:KaBu, TO Cy0’€KTaMU 3BEPHEHHSA
0 HBOTO 3a BUMHEHHAM HOTapiaJbHOI Ail MOKYTH OyTH
K rpoMafaHy YKpaiuu, inosemHi cy0’ekTu Ta ocodu 6es
rpomaggHCcTBa. TOMY JOCUTDH BaKJIMBUM IIPU ITOCBiTUeHH]
KOHCYJIOM IILII00HOTO [OTOBOPY BUOip MpaBa, SAKe Mifaarae
3acTocyBaHHI0. ToMy 3 Iiel MeTOI0 aBTOPOM IIPOAHAIB0-
BaHi HOpMu 3akoHy YKpainu «IIpo miskHapoAHE TpuBaTHE
IpaBo» Ta HOPMHU MiKHAPOAHMX aKTiB IMOZO ILTIOOHUX
IoroBOpiB. ABTOPOM IIpoaHaIi3oBaHa CT. 3 JaHOTO 3aKOHY,
ne fpeTbed Mpo: «SKImo MiMKHAPiOAHUM TOTOBOPOM Y Kpa-
inu mepemOaveHo iHINI IpaBMia, HiXK BCTAHOBJEHI I[UM
3aK0HOM, 3aCTOCOBYIOThCA IIPABUJIA IIHOTO MiKHAPOLHOTO
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JOTOBOPY» . 3po0JeHN BUCHOBOK IIPO Te 110, MisKHAPOIHI
JIOTOBOPYM MAalOTh IepPeBary Haj IIPaBUJIaMM, BCTAHOBJIE-
HUMHU Y 3aKOHi, aje Iie MOJOoKeHHd 3aKOHY BapTO PO3-
raagati B gii. Hagauuii HaykoBuii koMeHTap KoHBeHITiI
IIPO ITPaBOBY JOMIOMOT'Y i IIPaBOBi BiIHOCUHY Y IIUBIIbHUX,
ciMeMHUX 1 KPUMiHAJIBHUX CIPaBaxX Y KOHTEKCTI MOKJIM-
BOCTi 3acTOCyBaHHA 1i HOPM KOHCYJIOM IIPUM IIOCBiTYeHHA
IILTF00HOTO JOr0BOPY. ¥ KOHTEKCTi aBTOPCHKOTO HAII3Y CT.
27 miei KonBeHmii Tako: aKIeHT 3po0JeHO Ha perjaMeH-
Tarii BifHOCUHYN mOAPYKKA y JloroBopax Mix YKpaiHoo
i Ipo mpaBOBY AOIIOMOTY Ta IMPABOBi BiTHOCMHU Y IUBiIb-
HUX, CiMeMHUX 1 KpUMiHAJIbHUX cIpaBax i JINTOBCHKOIO
Pecny6uikoro, Peciy6.rikoro I'pysis EcTorchkoro i JIaTsiii-
cbKo10 Pecniy6irikoro Hagamo amasris muro0HuX i mogiOHuX
II0 HuX MoroBopiB B Bpasuii, ITanii. 3pob6ieHo BUCHOBOK
PO Te, IO MLIIOOHUI JOTOBip — I1€ OCHOBHMI 3aKOH IJIs
MOJPY:KIKSA, IO MOKe OyTM HmigTBEpAKEeHO i 4. 3 CT. D
3akony Ykpaiuu «IIpo MikHapozHe MpUBaTHE IPABO», 1€
BCTAHOBJIEHA MOJKJIUBICTH 3ificHMTH BUOIp IIpaBa IOIO
IIPaBOUMHY B I[iIoMY ab0 0T0 OKpeMoi uacTuHu. B Takomy
BapiaHTi MaTWMe MiCIle CHHTe3 IBOX IIPABOBUX CHCTEM,
IT0 TaK caMO 3yMOBJIEHO IPUHITUIIOM CBOOOAM JOTOBOPY Ta
BOJIEIO CTOPiH for0oBOPY. I X0ua Bu. 4 cT. 5 3aK0HY 3p00JIeHO
HAT0JI0C Ha TOMY, 1110 BuOip IpaBa IMoJ0 OKPEeMUX YaCTUH
TPaBOYNHY TMOBWHEH OyTM SBHO BUpPa:KeHUM, AJie aBTOD
BBa’Kae€, Taka BUMOra 3aKOHY CYIEePeYUTh IPUHITAIY CBO-
0011 TOTOBOPY, OCKIIBKY B OCHOBI JOTOBOPY JIeXKATh TpaBa
Ta 0008’ I3KU IOAPYIKIKI, a He IPABOBi CCTEMH.

He mae mpob6siem, Ko yacTwHA JOTOBOPY Oy/e CKJia-
JeHa STiTHO YMOB 3aKOHOJABCTBA YKpaiHW, a YacTWHA
3TiIHO HOPM HIMeIbKOTr0 a00 MEKCHKaHChKOTO IIpaBa.
TosoBHe, 1100 Ii YMOBH He CylepeumJard OfHA ONHIiH, a
IIpaBa Ta 000B’ A3KY CTOPiH 0y KOHKPETHUMU i 3ifiCHEH-
Humu. I{i kpuTepii #f Mae, Ha HAIIY IYMKY, BiICTEKYyBaTH
KOHCYJI Ta BPaXOBYBAaTH IIPU ITOCBiTUeHH] MLIIO0OHUX JOTO-
BOpiB, HAJAIOUM BUUEPIHY KOHCYJIbTAI[il0 3asIBHUKAM.

Katouosi ciosa: KOHCYI, MLTIOOHKI JOTOBip, HapeUeHi,
MOJPY+KIKSA, MisKHADPOTHI JOTOBOPH.

Summary

Fursa Ye. Ye. Certification of marriage contracts by
the consul: correlation of norms of the Law of Ukraine
"On International Private Law"” and international
contracts. — Article.

The article analyzes the activity of the consul in
performing such a notarial act as a marriage certificate
for both brides and spouses. In connection with the fact
that the Ukrainian consul carries out his activities on
the territory of a foreign state, the subjects of appeals
to him for the execution of a notarial act can be citizens

of Ukraine, foreign subjects and stateless persons.
Therefore, it is quite important to choose the applicable
law when certifying a marriage contract by a consul.
Therefore, for this purpose, the author analyzed the
norms of the Law of Ukraine "On International Private
Law"” and the norms of international acts regarding
marriage contracts. The author analyzed Art. 3 of
this Law, which states: "If an international treaty of
Ukraine provides for other rules than those established
by this Law, the rules of this international treaty shall be
applied.” It was concluded that international agreements
have priority over the rules established in the Law,
but this provision of the Law should be considered in
practice. A scientific commentary on the Convention on
Legal Assistance and Legal Relations in Civil, Family
and Criminal Matters is provided in the context of the
possibility of applying its norms by the consul when
certifying a marriage contract. In the context of the
author’s analysis of Art. 27 of this Convention, emphasis
is also placed on the regulation of spousal relations in
the Treaties between Ukraine and on legal assistance
and legal relations in civil, family and criminal matters
and the Republic of Lithuania, the Republic of Georgia,
the Republic of Estonia and the Republic of Latvia. An
analysis of marriage and similar contracts in Brazil, Italy
is provided. t was concluded that the marriage contract
is the main law for the spouses, which can be confirmed
by Part 3 of Art. 5 of the Law of Ukraine "On Private
International Law"”, which establishes the possibility
to choose the law regarding the transaction as a whole
or its separate part. In this option, the synthesis of two
legal systems will take place, which is also determined by
the principle of freedom of contract and the will of the
parties to the contract.

And although in part 4 of Art. 5 of the Law emphasizes
that the choice of law regarding individual parts of the
deed must be clearly expressed. However, the author
believes that such a requirement of the Law contradicts
the principle of freedom of contract, since the contract is
based on the rights and obligations of spouses, not legal
systems. There are no problems when part of the contract
will be drawn up according to the terms of Ukrainian
legislation, and part according to the norms of German or
Mexican law. The main thing is that these conditions do
not contradict each other, and the rights and obligations
of the parties are specific and feasible. In our opinion,
the consul should monitor these criteria and must take
all these aspects into account when certifying marriage
contracts, providing comprehensive advice to applicants.

Key words: consul, marriage contract, fiancs,
spouses, international agreements.
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